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GASES  ABGUED  AND  DETERMINED 

IN  THB 

SUPEEME  COURT 

OF  THB 

STATE   OF   IDAHO. 


(April  15,  1914.) 

ELISHA    STRONG    et    al.,    Appellants,    v.    LUCIUS    P. 
BROWN  et  al.,  Respondents. 

[140  Pac.  77a.] 

Mining  Excavations— Negligence — Damages. 

1.  It  is  lawful  for  the  miner  to  sink  holes,  pits  and  shafts  on 
mineral  lands,  and  to  do  so  is  not  of  itself  an  act  of  negligence, 
and  an  excavation,  pit  or  shaft  made  by  a  miner  in  the  prosecution 
of  his  work  is  not  of  itself  a  nuisance. 

2.  The  owner  of  a  mining  claim  is  not  liable  to  the  owner  of 
livestock  for  damages  resulting  from  livestock  running  at  large 
falling  into  a  pit,  prospect  hole  or  mining  shaft  left  open  hj  the 
miner,  and  the  locator  or  owner  of  mining  claims  is  not  bound  bj 
law  to  fence  or  inclose  the  same  in  order  to  protect  livestock  running 
at  large  oh  the  public  domain  from  being  injured  bj  falling  into 
the  same. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  in  and  for  Bear  Lake  County.  Hon.  Alfred  Budge, 
Judge. 

Action  for  damages.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

T.  L.  Glenn,  for  Appellants. 

All  persons  have  a  common  interest  in  the  grass  on  the 
public  lands  of  the  United  States  except  in  so  far  as  the  graz- 

Idaho,  Vol.  26— 1  (1) 
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ing  of  sheep  has  been  restricted  by  statute,  and  if  the  appel- 
lants in  common  with  others  had  an  interest  in  the  grasses 
growing  on  the  public  domain  and  were  entitled  to  graze  their 
stock  thereon,  it  was  the  duty  of  respondents  to  avoid  creating 
any  pitfalls  on  said  public  land  and  leaving  them  open  or 
uninclosed,  thus  endangering  both  life  and  property.  {Sweet 
V,  Ballentyne,  8  Ida.  431,  69  Pac.  995;  Sifers  v.  Johnson^ 
7  Ida.  798,  97  Am.  St.  271,  65  Pac.  709,  54  L.  R.  A.  785; 
Cooley's  Constitutional  Lim.,  6th  ed.,  704.  Commonwealth 
V.  Alger,  7  Cush.  (Mass.)  53.)  If  the  construction  of  a  ditch 
is  dangerous  to  travel,  the  digging  of  pits  and  leaving  them 
uncovered  or  unfenced,  whereby  stock  may  fall  therein  and 
be  killed  or  destroyed,  constitutes  a  nuisance,  especially  on 
lands  on  which  there  is  an  implied  right  accorded  by  the 
United  States  to  run  or  graze  horses  and  cattle.  {City  of 
Lewiston  v.  Booth,  3  Ida.  692,  34  Pac.  809 ;  Thomas  on  Negli- 
gence, p.  45.) 

To  create  and  maintain  a  nuisance  dangerous  to  life  or 
property  is  negligence  per  $e,  and  such  act  is  made  punishable 
by  our  law ;  if  one  violates  such  law  and  injury  results  to 
either  person  or  property  of  another,  such  wrongdoer  is  liable, 
criminally  and  civilly.  {Conway  v.  Monidah  Trust  Co.,  47 
Mont.  269,  132  Pac.  26.)  ''A  mine  owner  is  bound  to  so 
fence  or  guard  the  shaft  openings  as  to  prevent  its  being  a 
source  of  danger  to  the  cattle  of  the  surface  owner."  {WilU 
iams  V.  Orouoott,  4  Best  &  Sm.  149,  122  Eng.  Reprint,  416 ; 
15  Am.  &  Eng.  Ency.  Law,  589.) 

**When  one  is  engaged  in  an  act  which  the  circumstances 
indicate  may  be  dangerous  to  others,  and  the  event  whose 
occurrence  is  necessary  to  make  the  act  injurious  can  be  read- 
ily seen  as  likely  to  occur  under  the  circumstances,  the  de- 
fendant is  liable  if  he  does  not  take  all  the  care  which 
prudence  may  suggest  to  avoid  the  injury."  {McGrew  v. 
Stone,  53  Pa.  436;  Webb's  Pollock  on  Torts,  p.  29;  1  Sedg- 
wick on  Damages,  8th  ed.,  p.  28,  sec.  29.) 
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Chas.  E.  Harris,  for  Respondents. 

Idaho  has  no  statute  requiring  the  fencing  or  covering  of 
excavations  made  by  prospectors  and  miners  on  their  own 
ground,  and  in  the  absence  of  statute  the  common  law  rules. 
(27  Cyc.  751;  Driscoll  v.  Clark,  32  Mont.  172,  80  Pac.  1,  373; 
Conway  v,  Monidah  Trust  Co,,  47  Mont.  269,  132  Pac.  26; 
Beinhorn  v.  Griswold,  27  Mont.  79,  94  Am.  St.  818,  69  Pac. 
557,  59  L.  R.  A.  771 ;  Kmght  v.  Abert,  6  Pa.  472,  47  Am.  Dec. 
478,  49  Am.  Dec.  261,  notes.) 

*'The  rightful  use  of  one's  own  land  may  cause  damage  to 
another  without  any  legal  wrong."  (City  of  Bellevue  v, 
Daly,  14  Ida.  545,  125  Am.  St.  179,  94  Pac.  1036,  14  Ann.  Cas. 
1136,  15  L.  R.  A.,  N.  S.,  992.) 

Negligence  cannot  be  predicated  upon  one's  lawful  and 
ordinary  use  of  his  own  premises.  (Schimberg  v.  Cutler, 
142  Fed.  701,  74  C.  C.  A.  33 ;  15  Current  Law,  147,  and  cases 
there  cited;  King  v.  Oregon  Short  Line  Ry.,  6  Ida.  306,  55 
Pac.  665,  59  L.  R.  A.  209 ;  West  v.  Shaw,  61  Wash.  227,  112 
Pac.  243;  Smnlley  v.  Rio  Grande  Western  R.  Co,,  34  Utah, 
423,  98  Pac.  311.)  And  in  connection  with  trespassing:  Holt 
V.  Spokane  etc,  Ry,  Co.,  4  Ida.  443,  40  Pac.  56 ;  29  Cyc.  442, 
444 ;  5  Current  Law,  116,  and  cases  cited ;  Oakes  Mfg.  Co.  v. 
yew  York,  206  N.  Y.  221,  99  N.  E.  540,  42  L.  R.  A.  286. 

"Plaintiff  cannot  recover  where  the  allegations  of  the  com- 
plaint show  that  his  own  negligence  was  the  proximate  cause 
of  the  injury."     {Ooure  v.  Storey,  17  Ida.  352,  105  Pac.  794.) 

The  duty  of  the  defendants  must  be  shown  by  a  statement 
of  facts  from  which  the  duty  follows  as  a  matter  of  law. 
And  after  showing  that  duty  the  complaint  must  allege  a 
breach  of  such  duty.  (29  Cyc.  556;  Schmidt  v.  Bauer,  80 
Cal.  565,  22  Pac.  256,  5  L.  R.  A.  580.) 

AILSHIE,  C.  J. — This  action  was  commenced  to  recover 
damages  for  the  loss  of  livestock  that  were  running  on  the 
public  range  and  strayed  on  to  the  premises  of  the  defendants 
and  fell  into  certain  "pits"  or  excavations  that  had  been  made 
on  the  defendants'  premises  in  the  prosecution  of  work  on 
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their  phosphate  mines.  A  demurrer  to  the  complaint  was 
sustained  and  judgment  of  dismissal  was  entered  and  this 
appeal  was  thereupon  prosecuted. 

The  only  question  arising,  therefore,  is  as  to  the  sufficiency 
of  the  complaint  to  state  a  cause  of  action.  The  material  alle- 
gations thereof  are  as  follows : 

**2.  That  at  all  tim'^  herein  mentioned  the  defendants  were 
joint  owners  of  and  in  possession  of  the  following  phosphate 
mining  claims.  (Here  follows  a  description  of  the  claims 
which  are  located  in  Bannock  county.) 

''3.  That  on  the day  of  May,  1912,  plaintiffs  were  and 

for  some  time  prior  thereto  were  the  owners  of,  in  possession 
of  and  entitled  to  the  possession  of  the  following  described 
animals,  to  wit:  (Here  follows  a  description  of  the  animals 
and  allegations  of  the  value  thereof.)  That  in  the  month  of 
April,  1912,  the  said  mares  and  horses  were  turned  upon  the 
public  range  to  graze,  that  so  while  on  said  range,  the  blue 
mare  fell  into  a  pit  on  said  first  claim  and  was  killed  thereby ; 
that  the  gelding  while  so  upon  said  range  fell  into  a  pit  on 
said  second  claim  and  was  killed  thereby;  that  the  said  gray 
mare,  while  so  upon  said  range,  fell  into  a  pit  on  said  third 
claim,  and  was  killed  thereby;  that  the  defendants  in  utter 
disregard  of  the  rights  of  plaintiffs  negligently,  wrongfully 
and  carelessly,  after  digging  said  pits,  failed  to  inclose  the 
same,  so  as  to  protect  stock  turned  upon  the  range,  and  when 
said  pits  became  filled  with  snow  they  were  so  hidden  from 
view  that  the  said  horses  walked  into  said  pits  and  were 
thereby  killed  and  destroyed  to  plaintiff's  damage  in  the  sum 
of  five  hundred  and  twenty-five  dollars  ($525.00)." 

The  important  and  material  question  in  this  case  is  whether 
a  miner,  prospector  or  land  owner  is  guilty  of  negligence  in 
leaving  prospect  holes,  pits  or  shafts  open  and  unfenced  on  the 
public  domain  or  elsewhere  upon  mineral  lands.  In  other 
words,  must  the  miner  and  prospector  fence  and  inclose  pros- 
pect holes,  pits  and  mining  shafts  and  tunnels  to  protect  live- 
stock running  at  large  from  falling  into  them?  In  this  case 
it  stands  admitted  that  the  respondents  were  the  owners  and 
in  possession  of  certain  phosphate  claims,  and  that  they  had 
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opened  **pits"  on  these  claims  and  the  horses  belonging  to  the 
appellants  strayed  on  to  the  claims,  fell  into  the  pits  and  died. 

The  statutes  of  the  United  States  authorize  the  prospector 
and  miner  to  go  upon  the  public  domain  and  prospect  for 
precious  metals  and  locate  mining  claims,  and  the  statutes  re- 
quire that  certain  work  must  be  done,  which  includes  digging 
a  pit  or  sinking  a  shaft  in  order  to  hold  such  location.  It  is 
clear,  therefore,  that  to  make  such  excavation,  either  on  a 
man's  own  land  or  upon  the  public  domain,  is  not  of  itself  a 
wrongful  act,  and  the  thing  done  does  not  of  itself  constitute 
a  nuisance.  The  miner  has  a  right  to  do  these  things,  and 
that  right  is  not  one  of  sufferance  or  tolerance,  but  it  is  author- 
ized by  positive  statute.  On  the  other  hand,  under  the  laws 
of  this  state  a  man  may  allow  his  horses  to  run  at  large,  and 
they  may  roam  and  graze  wherever  their  instinct  may  lead 
them  upon  unfenced  and  unindosed  lands.  In  other  words, 
the  owner  of  imfenced  or  uninclosed  land  cannot  maintain  an 
action  for  damages  against  the  owner  of  such  stock  because 
they  happen  to  feed  and  graze  upon  his  lands. 

Neither  the  government  of  the  United  States  nor  the  state 
of  Idaho  has  enacted  any  statute  requiring  the  locator  of  a 
mining  claim  to  fence  the  same  or  to  in  any  way  protect  or 
inclose  any  pits,  shafts  or  excavations  on  such  claim  against 
livestock.  In  order  for  one  to  be  liable  for  damages  he  must 
be  guilty  of  some  act  of  negligence.  Such  negligence  may 
consist  of  omission  or  commission.  It  seems  to  us  that  when 
a  mining  claim  is  left  unfenced,  as  between  the  owner  thereof 
and  the  owner  of  grazing  livestock,  there  exists  concurrent 
risks.  The  owner  of  the  mining  claim  incurs  the  risk  of 
having  livestock  herd  and  graze  over  his  land  and  claim,  and 
he  takes  the  chances  of  any  incidental  damages  which  they 
may  do  his  property  by  reason  of  having  free  ingress 
thereto.  On  the  other  hand,  the  owner  of  such  livestock,  while 
he  has  the  privilege  of  permitting  his  livestock  to  run  at  large 
and  graze  over  the  uninclosed  property,  takes  the  concurrent 
risk  of  such  stock  getting  into  dangerous  places,  falling  into 
pits  or  excavations  or  getting  into  buildings  or  works  belong- 
ing to  the  land  owner  and  getting  lAaimed  or  killed. 
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While  the  owner  of  such  trespassing  livestock  cannot  be  held 
in  damages  by  the  owner  of  the  real  property  unless  the  land 
has  been  lawfully  inclosed,  on  the  other  hand,  the  owner  of 
such  realty  should  not  be  held  liable  for  an  injury  which  such 
trespassing  animals  may  receive  under  such  circumstances. 
The  man  who  turns  his  livestock  out  on  to  the  public  range 
takes  innumerable  risks  of  their  being  killed  or  injured.  The 
mountainous  country  is  full  of  crags,  canyons,  pitfalls  and 
innumerable  places  where  they  may  as  easily  become  injured 
as  from  falling  into  mining  excavations.  It  would  be  a  very 
dangerous  precedent  to  establish  in  a  state  like  this,  where 
mining  and  prospecting  are  carried  on  by  such  a  large  number 
of  people,  to  say  that  every  miner  and  prospector  must  fence 
or  in  some  way  secure  and  protect  every  prospect  hole,  mining 
shaft  and  pit  against  roaming  livestock.  We  cannot  believe 
that  the  law  imposes  such  an  obligation. 

This  court,  in  considering  the  respective  rights  of  property 
owners  to  enjoy  the  free,  unrestricted  use  of  their  several 
properties,  in  the  case  of  City  of  Bellevue  v,  Daly,  14  Ida. 
545,  125  Am.  St.  179,  94  Pac.  1036,  14  Ann.  Cas.  1136, 
15  L.  R.  A.,  N.  S.,  992,  quoted  with  approval  from  Professor 
Beach  as  follows : 

**It  may  be  stated  as  a  general  proposition  that  every  man 
has  a  right  to  the  natural  use  and  enjoyment  of  his  property, 
and  if,  while  lawfully  in  such  use  and  enjoyment  without 
negligence  or  malice  on  his  part,  an  unavoidable  loss  occurs  to 
his  neighbor,  it  is  daynnum  absque  injuria^  for  the  rightful  use 
of  one's  own  land  may  cause  damage  to  another  without  any 
legal  wrong." 

Our  attention  has  been  called  to  but  one  case  which  seems 
to  be  in  point  on  the  facts  under  consideration  in  this  case, 
and  that  is  the  case  of  Beinhorn  v,  Oriswold,  27  Mont.  79. 
94  Am.  St.  818,  69  Pac.  557,  59  L.  R.  A.  771.  There  the 
defendant  was  the  lessee  of  a  mining  claim  and  mill  site.  The 
property  was  not  inclosed  by  any  legal  fence.  He  had  placed 
upon  the  property  a  number  of  vats  containing  a  solution  of 
certain  poisonous  chemicals  and  water,  and  the  plaintiff's 
cattle  strayed  on  to  the  premises  and  drank  of  the  solution  and 
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died.  The  plaintiff  thereupon  commenced  an  action  against 
the  defendant  to  recover  damages  to  the  extent  of  the  value  of 
the  cattle.  The  supreme  court  of  Montana  gave  the  matter  a 
verj'  thorough  consideration,  and  reached  the  conclusion  that 
the  mine  owner  was  not  liable  for  damages,  that  he  had  com- 
mitted no  wrong  or  tort  and  was  in  no  respect  guilty  of  negli- 
gence, and  should  not  be  held  for  damages.  In  process  of  the 
court's  discussion  and  consideration  of  this  question  it  was 
said: 

"This  is  his  right,  for  the  cattle  are  trespassing.  The  own- 
ers of  domestic  animals  hold  no  servitude  upon,  or  interest, 
temporary  or  permanent,  in  the  open  land  of  another,  merely 
because  it  is  open.  If  the  land  owner  fails  to  'fence  out' 
cattle  lawfully  at  large,  he  may  not  successfully  complain  of 
loss  caused  by  such  livestock  straying  upon  his  uninclosed 
land.  For  under  these  circumstances  the  trespass  is  con- 
doned or  excused — the  law  refuses  to  award  damages.  While 
the  land  owner,  by  omitting  to  fence,  disables  himself  from 
invoking  the  remedy  which  is  given  to  those  who  inclose  their 
property  with  a  legal  fence,  and  while  the  cattle  owner  is 
thereby  relieved  from  liability  for  casual  trespasses,  it  is 
nevertheless  true  that  the  cattle  owner  has  no  right  to  pasture 
his  cattle  on  the  land  of  another,  and  that  cattle  thus  wander- 
ing over  such  lands  are  not  rightfully  there.  They  are  there 
merely  by  the  forbearance,  sufferance,  or  tolerance  of  the  non- 
fencing  land  owner ;  there  they  may  remain  only  by  his  toler- 
ance. The  cattle-owning  plaintiff  did  not  owe  to  the  land- 
owning defendant  the  duty  to  fence  his  cattle  in.  The  latter 
did  not  owe  to  the  former  the  duty  to  fence  them  out.  Neither 
of  them  was  under  obligation  to  the  other  in  that  regard.  The 
defendant  is  not  liable  in  this  action  unless  he  was  negligent. 
There  cannot  be  negligence  without  breach  of  duty.  Hence, 
manifestly,  the  defendant  was  not  guilty  of  negligence  in 
omitting  to  prevent  the  plaintiff's  cattle  from  going  upon  his 
unfenced  land." 

The  foregoing  observations  are  peculiarly  applicable  to  the 
facts  of  the  case  we  have  under  consideration.  We  are  satis- 
fied that  the  trial  court  properly  sustained  the  demurrer  and 
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dismissed  the  action,  and  that  under  the  allegations  of  the 
complaint  the  defendants  were  not  liable  for  damages. 

The  judgment  should  be  aflSrmed,  and  it  is  so  ordered,  with 
costs  in  favor  of  respondent. 


Sullivan,  J.,  concurs. 
Petitiom  for  rehearing  denied. 


(April  18,  1914.) 

PEANK   WRIGHT,    Appellant,   v.   J.   G.   MERRILL, 

Respondent. 

[140  P«c.  1101.] 

Administrator — Appointment  of — Recommendation  of  Nonresident 
Brother — Priority  of  Right — Creditor — Administrator — Delay 
IN  Making  Application  for  Appointment  of. 

1.  The  order  of  priority  in  right  of  administration  on  the  estate 
of  a  person  dying  intestate  is  fixed  by  the  provisions  of  sec.  5351, 
Rev.  Codes. 

2.  Sec.  5365,  Rev.  Codes,  which  provides  that  administration  may 
be  granted  to  one  or  more  competent  persons  although  not  other- 
wise .  entitled  to  the  same,  upon  the  written  request  of  a  person 
entitled,  filed  with  the  court,  does  not  apply  to  nonresidents,  since 
under  the  provisions  of  sec.  5355  a  nonresident  is  not  competent 
or  entitled  to  appointment  as  an  administrator. 

3.  Under  the  provisions  of  sec.  5363,  Rev.  Codes,  letters  of  ad- 
ministration must  be  granted  upon  proper  application,  although  it 
appears  that  other  persons  have  better  rights  to  the  administration, 
when  such  persons  fail  to  appear  and  claim  the  issuance  of  such 
letters  to  themselves  within  a  reasonable  time  after  the  death  of  the 
intestate. 

4.  The  provisions  of  this  section  require  persons  entitled  or  hav- 
ing better  rights  to  administration  to  make  application  within  a 
reasonable  time  for  such  appointment,  and  if  they  fail  to  make  such 
application,  letters  should  be  granted  to  any  qualified  applicant 
who  makes  application  therefor  prior  to  the  time  that  application 
18  made  by  the  one  who  may  have  had  a  better  right. 
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APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  in  and  for  Bear  Lake  County.  Hon.  Alfred  Budge, 
Judge. 

Appeal  from  a  judgment  appointing  an  administrator  of 
the  estate  of  Rody  Thornton,  deceased.    Judgment  reversed. 

Thos.  L.  Glenn,  for  Appellant,  cites  no  authorities. 

Gough  &  Kunz,  for  Respondent. 

The  sole  question  to  be  determined  in  the  case  at  bar  is 
whether  or  not  a  nonresident  brother  of  the  deceased,  who 
is  himself  incompetent  to  administer  by  reason  of  his  non- 
residence,  can  by  request  advance  a  person  from  the  eleventh 
class  to  a  priority  over  a  person  of  the  tenth  class. 

Sections  5351  and  5365  of  our  codes  are  identical  with  sec- 
tions 1365  and  1379,  Cal.  Code  Civ.  Proc.  And  our  conten- 
tion is  fully  sustained  by  two  decisions  of  the  supreme  court 
of  that  state,  construing  these  sections  with  reference  to  this 
question.  (Estate  of  Beech,  63  Cal.  458 ;  In  re  Meier's  Estate, 
165  Cal.  456,  132  Pac.  764,  48  L.  R.  A.,  N.  S.,  858.) 

As  we  understand  the  opinion  of  this  court  in  Estate  of 
Daggett,  15  Ida.  504,  98  Pac.  849,  the  reasoning  there  is  to 
the  same  effect 

SULLIVAN,  J. — This  is  an  appeal  from  a  judgment  of  the 
district  court  affirming  the  decision  of  a  probate  court  in  the 
appointment  of  J.  G.  Merrill  as  administrator  of  the  estate 
of  Rody  Thornton,  deceased. 

It  appears  from  the  facts  of  the  case  that  said  deceased 
was  at  one  time  a  resident  of  the  state  of  "Wyoming  and  died 
intestate  in  the  county  of  Bear  Lake,  Idaho,  while  tem- 
porarily residing  in  Idaho.  He  left  property  in  Bear  Lake 
eounty  of  the  estimated  value  of  $3,525.  He  was  unmarried 
at  the  time  of  his  death  and  none  of  his  heirs  resided  in  this 
state.  Said  Thornton  departed  this  life  on  the  4th  day  of 
May,  1912.  At  the  time  of  his  death  he  left  in  the  state  of 
Wyoming  an  estate  consisting  of  personal  and  real  property, 
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the  real  estate  being  of  the  estimated  value  of  $30,000  and 
the  personal  property  of  the  value  of  $40,000.  (See  In  re 
Thornton's  Estate  (Wyo.),  133  Pac.  134.)  From  that  deci- 
sion it  appears  that  the  said  J.  G.  Merrill  claimed  to  be  heir 
to  the  entire  estate  under  and  by  virtue  of  a  nuncupative 
will  alleged  to  have  been  made  by  said  Thornton  during  his 
lifetime,  which  will  was  held  invalid  and  void  by  said  de- 
cision of  the  supreme  court  of  Wyoming. 

During  the  pendency  of  said  case  in  the  Wyoming  courts 
nothing  was  done  in  the  state  of  Idaho  toward  administering 
on  that  portion  of  said  deceased's  estate  situated  in  this  state, 
but  after  said  decision  was  rendered  by  the  supreme  court 
of  Wyoming  holding  said  nuncupative  will  invalid,  and  on 
the  29th  day  of  July,  1913,  the  appellant  herein  filed  his 
petition  in  the  probate  court  of  Bear  Lake  county  praying 
for  letters  of  administration  on  said  estate.  Said  petition 
was  filed  at  the  instance  and  written  request  of  George 
Thornton,  one  of  the  brothers  of  said  deceased,  who  acted 
therein  for  and  on  behalf  of  himself  and  the  other  heirs  of 
said  deceased,  all  of  whom  were  nonresidents  of  the  state. 
The  next  of  kin  surviving  said  deceased  are  as  follows: 
George  Thornton,  Hugh  Thornton  and  Peter  Thornton, 
brothers  of  deceased;  Anna  J.  Thornton  McDonald,  a  sister, 
and  the  children  and  heirs  of  Perry  Thornton,  a  brother  of 
decedent,  and  the  children  of  Mary  Thornton  Nolen,  a  sister 
of  the  decedent. 

To  said  petition  the  respondent  Merrill  filed  a  protest  and 
prayed  that  letters  of  administration  on  said  estate  be  granted 
to  him  and  that  the  application  of  said  Prank  Wright  for 
letters  be  rejected.  On  the  13th  day  of  August,  1913,  said 
George  Thornton  filed  his  verified  petition  and  affidavit  in 
said  cause,  demanding  and  requesting  that  letters  of  admin^ 
istration  be  granted  to  the  appellant  Wright. 

A  hearing  was  had  by  the  probate  court  in  said  matter 
and  the  probate  court  thereafter  made  an  order  denying  the 
application  or  petition  of  Wright  to  be  appointed  adminis- 
trator and  granted  the  application  or  petition  of  Merrill,  and 
thereupon  issued  letters  of  administration  to  the  said  Merrill, 
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from  which  order  Wright  appealed  to  the  district  court  and 
thereafter  said  matter  was  heard  upon  the  records  and  files 
of  the  case  and  the  following  stipulation  of  facts : 

*'It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  herein,  through  their  respective  attorneys,  as  follows, 
to  wit : 

**lst.  That  the  applicant,  Frank  Wright,  is  a  resident  of 
Bear  Lake  County,  Idaho,  and  is  a  person  competent  to  ad- 
minister on  the  estate  of  the  deceased,  situate  in  said  Bear 
Lake  County,  Idaho. 

"2nd.  That  the  said  deceased  left  no  wife  surviving  him; 
that  his  only  heirs  at  law  are  his  brothers  and  sisters  and 
nephews  and  nieces  named  in  the  petitions  for  letters  herein ; 
and  that  all  of  his  said  brothers  and  sisters  and  nephews  and 
nieces  are  non-residents  of  the  state  of  Idaho. 

"3rd.  That  George  Thornton,  a  brother  of  the  deceased, 
acting  for  himself  and  the  other  said  heirs  has  requested  in 
writing  filed  in  the  Probate  Court  of  Bear  Lake  County, 
Idaho,  the  appointment  of  the  said  Frank  Wright  as  admin- 
istrator of  the  estate  of  said  deceased,  situate  in  said  Bear 
Lake  County,  Idaho. 

"4th.  That  J.  G.  Merrill,  the  protestant  and  an  appli- 
cant herein,  is  a  resident  of  Bear  Lake  County,  Idaho,  and  is 
a  competent  person  to  act  as  administrator  for  the  estate  of 
said  deceased,  situate  in  Bear  Lake  County,  Idaho,  and  that 
the  said  J.  G.  Merrill  is  a  creditor  of  said  estate. 

"5th.  That  this  matter  may  be  heard  in  this  court  at  this 
time  on  the  records  and  files  herein  and  the  facts  stipulated 
above." 

The  district  court  thereafter  entered  a  judgment  affirming 
the  decision  of  the  probate  court  in  the  appointment  of  Merrill 
as  administrator  of  said  estate. 

Two  errors  are  relied  upon:  1st,  that  the  court  erred  in 
affirming  the  judgment  of  the  probate  court  in  its  appoint- 
ment of  Merrill  as  administrator  of  said  estate,  for  the  rea- 
son that  one  of  the  brothers,  on  his  own  behalf  and  on  behalf 
of  the  other  heirs,  requested  the  appointment  of  said  Wright 
as  administrator;  2d,  that  the  court  erred  in  appointing  said 
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Merrill  for  the  reason  that  Merrill  had  failed  to  apply  within 
a  reasonable  time  for  letters  of  administration,  and  not  until 
Wright  had  petitioned  for  such  appointment.  Merrill  claims 
to  be  a  creditor  of  said  estate  and  bases  his  application  on 
that  ground. 

Priority  in  rights  of  administration  is  provided  by  sec. 
5351,  Rev.  Codes,  and  brothers  are  fourth  in  order,  and  cred- 
itors tenth  in  order  under  said  section.  Wright  claims  the 
right  of  appointment  under  the  application  of  a  brother  of 
the  deceased,  which  brother  was  a  nonresident  of  the  state. 

It  is  admitted  that  both  Wright  and  Merrill  are  competent 
to  act  as  such  administrator,  but  it  is  contended  by  the  ap- 
pellant that  since  the  brother  and  other  heirs  of  said  deceased 
requested  the  appointment,  he  had  the  preference,  because 
the  brothers  of  a  deceased  are  fourth  in  the  order  entitled 
to  administration  under  the  provisions  of  sec.  5351,  Rev.  Codes, 
and  a  creditor  is  the  tenth  in  order.  It  is  also  contended 
that  the  brothers  had  a  right  to  a  preference  over  the  creditor 
under  the  provisions  of  sec.  5365,  Rev.  Codes,  even  though 
they  were  nonresidents.     Sec.  5365  is  as  follows : 

''Administration  may  be  granted  to  one  or  more  competent 
persons,  although  not  otherwise  entitled  to  the  same,  at  the 
written  request  of  the  person  entitled,  filed  in  the  court. 
When  the  person  entitled  is  a  nonresident  of  the  state,  affi- 
davits taken  ex  parte  before  any  officer  authorized  by  the 
laws  of  this  state  to  take  acknowledgments  and  administer 
oaths  out  of  the  state,  may  be  received  as  primary  evidence 
of  the  identity  of  the  party,  if  free  from  suspicion,  and  the 
fact  is  established  to  the  satisfaction  of  the  court." 

It  is  contended  by  counsel  for  respondent,  under  the  pro- 
visions of  sec.  5355,  that  a  nonresident  brother  is  not  com- 
petent to  serve  as  an  administrator  and  for  that  reason  the 
provisions  of  sec.  5365  are  not  applicable,  and  that  the  written 
request  of  a  brother  who  is  not  competent  to  act  as  an  ad- 
ministrator because  of  his  nonresidence  docs  not  come  within 
the  provisions  of  said  section ;  that  such  written  request  must 
be  made  by  one  who  is  competent  to  act  as  an  administrator 
and  a  bona  fide  resident  of  the  state.     Counsel  cites  in  support 
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of  that  contention  In  re  Estate  of  Beech,  63  Cal.  458,  which 
case  was  decided  by  the  supreme  court  of  California  in 
June,  1883.  In  that  case  two  applications  were  made  for 
letters  of  administration,  one  by  the  public  administrator 
and  the  other  by  a  person  who  based  his  claim  upon  the 
written  request  of  a  son  of  the  deceased  residing  in  Great 
Britain,  and  the  trial  court  decided  in  favor  of  the  public 
administrator  on  the  ground  that  no  effect  could  be  given 
the  request  of  the  son  by  reason  of  his  nonresidence.  The 
court  here  held,  after  reviewing  certain  other  provisions  of 
the  statute,  that  the  decision  of  the  trial  court  was  correct. 
In  the  decision  of  the  supreme  court,  reference  is  made  to 
sec.  1369  of  the  Code  of  Civil  Procedure  of  California,  which 
declares,  among  other  things,  that  no  person  is  competent  or 
entitled  to  serve  as  an  administrator  who  is  not  a  botux  fide 
resident  of  the  state.  That  section  corresponds  to  sec.  5355 
of  the  Rev.  Codes  of  this  state.  The  court  there  also  refers 
to  sec.  1379  of  the  Code  of  Civil  Procedure  of  California, 
which  is  substantially  the  same  as  sec.  5365  of  the  Rev.  Codes 
of  this  state,  and  the  question  determined  by  that  court  was 
whether  the  two  clauses  of  said  sections  were  repugnant  or 
irreconcilably  inconsistent,  and  the  court  said: 

**The  former  positively  declares  that  no  person  is  compe- 
tent or  entitled  to  serve  as  administrator  who  is  not  a  bo7ia 
fide  resident  of  the  state.  The  latter  does  not  expressly 
declare  that  any  person  who  is  not  a  bona  fide  resident  of  the 
state  shall  be  competent  or  entitled  to  serve.  It  says,  *  When 
the  person  so  entitled  is  a  nonresident'  his  identity  may  be 
proven  in  a  certain  way.  But  *the  person  so  entitled'  never 
can  be  a  nonresident  so  long  as  the  clause  which  we  have 
quoted  from  section  1369  stands  unrepealed.  So  the  legis- 
lature appears  to  have  provided  for  a  contingency  which 
cannot  arise  under  the  law  as' it  now  stands,  and  until  that 
contingency  does  arise  the  latter  clause  of  section  1379  must 
remain  practically  inoperative." 

The  sectiQus  above  referred  to  of  the  Idaho  code  were 
adopted  from  the  California  code,  and  were  a  part  of  the 
California  code  before  the  Revised  Statutes  of  1887  of  this 
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state  were  adopted,  and  that  decision  was  rendered  prior  to 
1887.  We  are  therefore  inclined  to  follow  the  California 
supreme  court  on  the  question  under  consideration  and  hold 
that  the  application  of  a  nonresident  brother  and  other  heirs 
of  the  deceased  does  not  give  the  person  recommended  by  them 
a  preference  right  over  any  others  entitled  to  the  appoint- 
ment as  administrator  under  the  provisions  of  said  sec.  5351. 

It  is  next  contended  that  since  Merrill  as  a  creditor  of  said 
estate  neglected  and  failed  to  apply  for  letters  of  adminis- 
tration for  more  than  a  year  after  the  death  of  said  deceased 
and  until  after  the  application  of  Wright  had  been  made, 
under  the  provisions  of  sec.  5363  the  court  erred  in  appointing 
Wright  as  administrator.     Said  section  is  as  follows : 

**  Letters  of  administration  must  be  granted  to  any  appli- 
cant, though  it  appears  that  there  are  other  persons  having 
better  rights  to  the  administration,  when  such  persons  fail 
to  appear  and  claim  the  issuing  of  letters  to  themselves." 

It  appears  that  the  principal  part  of  the  estate  of  said 
deceased  was  situated  in  the  state  of  Wyoming  and  that  for 
about  a  year  after  the  death  of  the  deceased,  Merrill  was 
attempting  to  secure  to  himself  said  entire  estate  through 
a  nuncupative  will  which  the  supreme  court  of  Wyoming,  in 
the  case  of  In  re  Thornton's  Estate,  supra,  held  was  not  a 
valid  will,  and  there  is  no  doubt  considerable  feeling  existing 
between  the  heirs  of  said  deceased  and  the  said  Merrill.  It 
also  appears  that  the  heirs  claim  there  is  considerably  more 
property  in  Idaho  belonging  to  said  estate  than  Merrill  admits 
belongs  to  the  said  estate,  and  under  all  of  the  facts  of  the 
case  it  certainly  appears  that  Wright,  who  is  conceded  to  be 
fully  competent  to  act  as  administrator,  ought  to  be  more 
satisfactory  to  all  concerned  than  one  who  has  attempted, 
rightfully  or  otherwise,  to  procure  said  entire  estate  to  him- 
self. 

Under  the  provisions  of  said  last  mentioned  section,  we 
think,  on  account  of  the  long  delay  of  Merrill  in  making  his 
application  for  letters  of  administration  and  his  not  having 
made  such  application  for  some  fourteen  months  after  the 
death  of  the  deceased  and  until  after  Wright  had  made  ap- 
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plication  for  such  letters,  that  the  court  erred  in  appointing 
Merrill  as  such  administrator. 

The  judgment  of  the  trial  court  is  therefore  reversed  and 
the  cause  is  remanded,  with  instructions  to  the  trial  court 
to  reverse  its  former  judgment  affirming  the  judgment  of  the 
probate  court,  and  reverse  the  judgment  or  order  of  the  pro- 
bate court  appointing  Merrill  as  administrator,  and  to  remand 
the  cause  to  the  probate  court  for  further  proceedings  in 
accordance  with  the  views  expressed  in  this  opinion. 

Costs  are  awarded  to  appellant. 

Ailshie,  C.  J.,  concurs. 


(April  24,  1914.) 


PIBST  NATIONAL  BANK  OP  MOSCOW,  a  Corpora- 
tion,  Bespondent,  v.  THE  BEGENTS  OP  THE  UNI- 
VEBSITT  OP  IDAHO,  a  Corporation,  Appellant. 

[140  Pac.  771.] 

Action  Against  Board  of  .Univeesitt  Beoents — ^Jurisdiction — Power 
or  Succeeding  Board  ov  Education  to  Defend — Election  of 
Bemedies. 

1.  The  distriet  court  haa  jurisdiction  to  try  an  action  against 
the  Board  of  Begents  of  the  State  University  to  recover  a  balance 
for  money  advanced  and  material  furnished  in  the  construction  of  a 
building  to  be  used  by  the  university.  Moscow  Hardware  Co,  v, 
BegenU,  19  Ida.  420,  113  Pac.  731,  and  First  Nat.  Bank  v.  Begents, 
19  Ida.  440,  113  Pac.  735,  approved  and  followed. 

2.  The  act  of  March  6,  1913  (Sess.  Laws  1913,  p.  328),  creat- 
ing a  State  Board  of  Education,  makes  such  board  the  successor  to 
the  old  Board  of  Begents  of  the  University  of  Idaho,  and  as  such 
successor  said  State  Board  of  Education  has  the  power  and  author- 
ity to  defend  an  action  previously  instituted  against  the  old  board 
for  a  pre-existing  obligation. 

3.  Held,  that  the  remedies  sought  by  the  plaintiff  are  not  incon- 
sistent remedies,  and  plaintiff  could  not  be  required  to  elect  between 
them. 

4.  Held,  that  the  lower  court  committed  no  error  prejudicial  to 
the  rights  of  appellant. 
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APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  Latah  County.  Hon.  Edgar  C.  Steele, 
Judge. 

Action  against  the  Board  of  Regents  of  the  University  of 
Idaho  to  recover  for  money  advanced  and  material  furnished 
in  the  construction  of  a  university  building.  Judgment 
against  the  board  in  the  sum  of  $6,506.35,  and  the  State 
Board  of  Education,  as  successor  to  the  former  Board  of 
Regents;  appeals.      Affirmed. 

Forney  &  Moore,  for  Appellant. 

An. action  against  the  defendant  arising  out  of  its  conduct 
in  managing  the  affairs  of  the  university  is,  in  effect,  an  action 
against  the  state,  and  the  district  courts  have  no  jurisdiction 
of  either  the  subject  matter  of  the  action  or  the  person  of  the 
defendant.  {Hollister  v.  State,  9  Ida.  13,  71  Pac.  541; 
Thomas  v.  State,  16  Ida.  82,  100  Pac.  761;  Moody  v.  State's 
Prison,  128  N.  C.  12,  38  S.  E.  131,  53  L.  R.  A.  855;  Marion 
County  V.  WUson,  105  Ky.  302,  49  S.  W.  8,  799;  State  v. 
Regents  of  University,  55  Kan.  389,  40  Pac.  656,  29  L.  R.  A. 
378 ;  Oklahom/i  Agricultural  etc.  College  v.  WUlis,  6  Okl.  593, 
52  Pac.  921,  40  L.  R.  A.  677 ;  La^ie  v,  Minnesota  State  Agri- 
cultural Soc,  62  Minn.  175,  64  N.  W.  382,  29  L.  R.  A.  708; 
23  Am.  &  Eng.  Ency.  of  Law,  83 ;  Alabama  GirW  Industrial 
School  V.  Reynolds,  143  Ala.  579,  42  So.  114;  Memphis  etc. 
R.  R,  Co,  V.  Tennessee,  101  U.  S.  337,  25  L.  ed.  960;  South  & 
North  Alabama  R.  R.  Co,  v.  Alabama,  101  U.  S.  832,  25 
L.  ed.  973;  Gibbons  v.  United  States,  8  Wall.  (U.  S.)  269, 
19  L.  ed.  453;  Clodfelter  v.  State,  86  N.  C.  51,  41  Am.  Rep. 
440;  Chapman  v.  State,  104  Cal.  690,  43  Am.  St.  158,  38 
Pac.  457;  Green  v.  State,  73  Cal.  29,  11  Pac.  602,  14  Pac.  610; 
Melvin  v.  State,  121  Cal.  22,  53  Pac.  416.) 

All  the  issues  raised  upon  the  material  allegations  in  plain- 
tiff's complaint,  by  the  first  defense  in  the  answer  of  the 
defendant,  had  been  determined  in  this  court,  adversely  to  the 
plaintiff,  and  were  res  ad  judicata.  (First  Nat,  Bank  v.  Re- 
gents etc.,  19  Ida.  440,  113  Pac.  735;  Rev.  Codes,  sec.  595, 
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sTibd.  3;  Moscow  Hardware  Co.  v.  Regents  etc.,  19  Ida.  429, 
113  Pac.  731.) 

Where  a  contract  is  breached  by  one  of  the  parties  thereto, 
the  adverse  party  may  either  sue  upon  the  contract  and  re- 
cover on  it  in  so  far  as  it  is  performed,  as  well  as  the  value 
of  his  bargain  in  so  far  as  it  is  unperformed,  on  showing 
a  loss  of  profits,  or  he  may  because  of  the  breach  waive  the 
contract  and  sue  on  quantum  meruit,  and  recover  the  value 
of  his  services,  but  he  cannot  pursue  both  remedies.  (Oabriel- 
son  V.  Hague  Box  <&  Lumber  Co.,  55  Wash.  342,  133  Am.  St. 
1032,  104  Pac.  635;  Pomeroy's  Code  Rem.,  3d  ed.,  sec.  576; 
Maxwell  on  Code  Pldgs.,  p.  108.) 

C.  J.  Orland,  for  Respondent. 

This  court  has  held  in  an  action  involving  the  same  claim, 
as  an  original  proceeding  in  this  court,  that  it  was  without 
jurisdiction  and  that  the  action  should  have  been  brought  in 
the  district  court.  {Moscow  Hardware  Co.  v.  Regents,  19 
Ida.  420,  113  Pac.  731;  First  Nat.  Bank  v.  Regents,  19  Ida. 
440,  113  Pac.  735.) 

These  decisions  of  this  court,  so  far  as  its  jurisdiction  is 
concerned,  should  be  final,  and  especially  as  to  these  parties, 
who  are  the  same  as  in  the  original  proceedings  heretofore 
referred  to. 

It  would  be  a  new  departure  in  judicial  procedure  for  a 
court  to  hold  that  it  was  without  jurisdiction,  and  then  hold 
that  the  merits  involved  were  res  adjudicata,  by  reason  of  a 
finding,  order  or  judgment,  in  such  court.  {State  v.  Keller, 
8  Ida.  708,  70  Pac.  1051.) 

If  this  court  in  the  former  case  had  no  jurisdiction  of  the 
subject  matter,  its  decision  and  act  would  be  void  and  of  no 
force,  and  may  be  the  subject  of  attack  collaterally.  {Risley 
V.  Phenix  Bank,  83  N.  Y.  320,  38  Am.  Rep.  421 ;  Thompson 
V.  Whitman,  18  Wall.  (U.  S.)  457,  21  L.  ed.  897;  Sache  v. 
Wallace,  101  Minn.  169,  118  Am.  St.  612,  112  N.  W.  387,  11 
Ann.  Cas.  348,  11  L.  R.  A.,  N.  S.,  803;  Spoors  v.  Coen,  44 
Ohio  St.  497,  9  N.  E.  132;  Waldron  v.  Harvey,  54  W.  Va.  608, 

Idaho,  VoL  26—2 
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102  Am.  St.  959,  46  S.  E.  603 ;  Rhode  Island  v.  Massachusetts, 
12  Pet.  (U.  S.)  657,  9  L.  ed.  1233.) 

There  are  no  substantial  or  harmful  errors  in  the  admission 
or  rejection  of  evidence  or  the  instructions  of  the  court,  and 
if  there  were  any  errors,  they  affected  no  substantial  right 
of  the  appellant  and  should  be  disregarded.     {Smith  v.  Field, 

19  Ida.  565,  Ann.  Cas.  1912C,  354,  114  Pac.  668.) 

PER  CURIAM. — ^This  action  was  commenced  against  the 
Board  of  Regents  of  the  University  of  Idaho  to  recover  a 
balance  for  money  advanced  and  material  furnished  in  the 
construction  of  a  building  to  be  used  by  the  university. 
Judgment  waa  obtained  for  the  sum  of  $6,506.35,  and  the 
State  Board  of  Education  and  the  Board  of  Regents  of  the 
University  of  Idaho,  as  successor  to  the  old  Board  of  Regents, 
prosecuted  this  appeal. 

There  is  no  merit  in  the  contention  that  the  district  court 
was  without  jurisdiction  and  that  the  only  jurisdiction  to 
hear  this  case  was  in  the  supreme  court.  This  court  held  to 
the  contrary  in  Moscow  Hardware  Co.  v.  Regents,  19  Ida.  420, 
113  Pac.  731,  and  First  Nat,  Bank  v.  Regents,  19  Ida.  440, 
113  Pac.  735.  The  doctrine  there  announced  is  sound  and 
consonant  with  the  provisions  of  the  constitution  and  statute, 
and  is  affirmed  in  so  far  as  it  applies  to  the  Board  of  Regents 
of  the  State  University. 

It  is  unnecessary  for  us  to  deal  with  the  question  presented 
by  appellant  as  to  the  right  to  maintain  such  an  action  against 
the  State  Board  of  Education,  which  is  also  made  the  Board 
of  Regents  of  the  University,  for  the  reason  that  this  action 
arose  before  the  adoption  of  the  act  of  March  6,  1913,  which 
created  the  Board  of  Education,  which  is  also  the  Board  of 
Regents  of  the  University  of  Idaho.  The  statute  makes  this 
board  the  successor  to  the  old  Board  of  Regents,  and  whether 
or  not  an  action  can  be  maintained  against  this  board,  they 
have  the  power  and  authority  to  defend  an  action  previously 
instituted  for  a  pre-existing  obligation. 

There  is  no  merit  in  the  contention  that  the  court  erred 
in  refusing  to  require  the  plaintiff  to  elect  between  two  al- 
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leged  remedies.  The  remedies  sought  by  the  plaintiff  are 
not  inconsistent  remedies.  There  was  no  error  in  the  ruling 
of  the  court  refusing  to  require  an  election. 

We  discover  no  error  in  this  case  prejudicial  to  the  rights 
of  the  appellant  or  that  would  call  for  a  reversal  of  the  judg- 
ment. 

Considerable  argument  has  been  made  by  appellant  in  this 
case  as  to  the  manner  of  collection  of  the  judgment  herein 
in  the  event  it  should  be  affirmed.  That  is  not  a  question 
which  confronts  us  on  this  appeal.  It  is  clear,  however,  that 
no  execution  can  issue  in  the  case  and  that  this  judgment  is 
merely  an  adjudication  and  judicial  determination  of  the 
amount  justly  due  from  the  appellant  to  the  respondent.  If 
the  board  does  not  pay  the  judgment  or  is  not  supplied  with 
funds  out  of  which  to  pay  the  same,  respondent  will  have  to 
go  before  the  legislature  and  seek  its  relief  through  that  chan- 
nel. This  is  a  mere  suggestion,  however,  and  is  in  no  way 
essential  to  the  determination  of  this  case. 

The  judgment  is  therefore  affirmed,  with  costs  in  favor  of 
respondent 


(April  25,  1914.) 

JOHN  M.  FIX,  Respondent,  v.  H.  N.  GRAY,  Appellant. 

[140  Pac.  771.] 

Delinquent  Taxeb — ^Delinquent  Tax  Sale — Diligence  of  Taxpayer 
^Failure  to  Give  Notice  to  Taxpayer  of  Delinquency. 

1.  Where  a  land  owner  owns  two  separate  tracts  of  real  estate 
Ib  the  same  county  aggregating  760  acres  and  resides  in  another 
eounty,  and  had  been  in  the  habit  for  more  than  twenty  years  of 
writing  to  the  assessor  for  statement  of  the  amount  of  taxes  due 
for  the  year,  and  upon  receiving  the  ertatement  of  the  amount  send- 
ing his  check  in  payment  therefor,  and  in  the  year  1907  wrote  a 
■imilar  letter  to  the  tax  collector  inquiring  the  amount  of  his  taxes, 
but  failed  to  give  a  description  of  the  land  he  owned  in  the  county, 
and  the  aasessor  replied  giving  a  statement  of  the  amount  due^  and 
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sach  statement  omitted  a  tract  of  320  acres,  and  the  land  owner  paid 
the  amount  called  for  by  the  statement  and  received  his  receipt 
therefor,  and  failed  and  neglected  to  read  the  description  contained 
in  the  receipt,  and  consequently  failed  to  observe  that  he  had  not 
paid  the  taxes  on  all  of  his  real  estate  in  the  county,  but  the  amount 
BO  paid  was  approximately  the  same  as  he  had  paid  the  previous 
year  upon  his  entire  holdings  in  the  county,  and  the  320  acres  were 
thereafter  advertised  and  sold  for  delinquent  taxes,  and  the  time 
for  redemption  expired  and  a  tax  deed  was  issued  to  the  purchaser, 
and  during  the  subsequent  years  the  land  owner  had  continued  to 
pay  the  taxes  on  this  tract  of  land  as  well  as  his  other  holdings 
in  the  county,  and  he  had  no  notice  of  delinquency  of  taxes  or 
sale  of  the  property  for  1907  until  after  the  issuance  of  the  deed, 
and  he  thereupon  tendered  the  amount  which  had  been  paid  together 
with  interest  and  penalties,  held,  that  the  property  owner  upon 
payment  of  the  taxes,  together  with  interest,  penalties  and  costs, 
will  be  entitled  to  a  decree  canceling  and  setting  aside  the  tax  deed 
and  quieting  his  title  to  such  property. 

2.  Where  property  was  sold  for  taxes  delinquent  for  the  year 
1907,  and  the  red  ink  entry  was  entered  upon  the  tax-roll  as  re- 
quired by  statute,  and  thereafter  an  entry  was  made  opposite  the 
description  of  the  same  land  and  on  the  same  roll  that  the  tax  had 
been  canceled  by  order  of  the  board  of  commissioners,  and  the  land 
owner  never  haid  any  notice  that  there  were  any  delinquent  taxes 
held  against  the  land  nor  that  it  had  been  sold  for  delinquent  taxes, 
and  paid  his  taxes  from  year  to  year  thereafter  on  such  land,  and 
upon  discovering  that  the  land  had  been  sold  for  delinquent  taxes 
and  immediately  upon  the  issuance  of  a  tax  deed  therefor  tendered 
the  amount  of  taxes  so  paid  together  with  interest,  penalties  and 
costs  to  the  purchaser,  held,  that  the  land  owner  was  entitled  to 
have  the  deed  surrendered  and  canceled  and  that  the  tax  sale  was 
irregular  and  voidable. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  cancel  tax  deed  and  to  quiet  title.  Judgment 
for  plaintiff.    Defendant  appealed.    Affirmed. 

James  E.  Babb,  for  Appellant. 

In  the  case  at  bar  the  party  knew  he  was  the  owner  of  two 
entirely  separate  and  distinct  tracts  located  in  different  places 
and  he  had  been  paying  on  these  for  twenty  or  twenty-five 
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years,  prior  to  the  date  of  the  payment  in  question,  and  he 
further  knew  that  the  county  oflScers  had  been  **as  a  rule'* 
making  a  mistake  every  time  he  asked  them  for  his  taxes  and 
leaving  oflf  this  very  piece  of  property  and  furnishing  him 
with  the  tax  only  on  the  other.  The  form  of  assessment  in 
Idaho  was  such  as  to  bring  about  this  mistake  since  the  prop- 
erty owner's  name  would  be  inserted  at  different  places  in 
the  same  or  different  assessment-rolls  for  the  same  year, 
and  one  inquiring  without  giving  a  list  of  his  property,  would 
doubtless  get  the  taxes  which  the  clerk  first  found  under  his 
name  where  the  name  was  first  discovered  in  the  book.  This 
plaintiff  testifies  that  he  did  not  furnish  any  description  of 
his  land  in  his  inquiry  made  that  year. 

It  is  the  owner's  duty  to  furnish  a  description  of  his  prop- 
erty and  failing  to  do  so  he  can  have  no  relief;  plaintiff  is 
seeking  relief  on  the  ground  of  mistake.  Equity  does  not 
grant  such  relief,  especially  where  innocent  third  parties  will 
be  interfered  with,  except  on  a  showing  of  freedom  from 
negligence  on  the  part  of  the  plaintiff.  {Menasha  Wooden- 
ware  Co.  V.  Harmon,  128  Wis.  177,  107  N.  W.  299;  Easton 
V.  DooUttle,  100  Iowa,  374,  69  N.  W.  672;  2  Cooley  on  Taxa- 
tion, p.  1048;  Elliot  v.  District  of  Columbia,  3  MacArthur 
(D.  C),  396;  Scroggin  v.  Ridling,  92  Ark.  630,  121  S.  W. 
1053;  Browns  v.  Finlay,  51  Neb.  465,  71  N.  W.  34;  Phila- 
delphia  Mortgage  etc,  Co.  v.  Omaha,  63  Neb.  280,  93  Am.  St. 
442,  88  N.  W.  523,  57  L.  R.  A.  150;  Lamb  v.  Irwin,  69  Pa. 
436;  O'Connor  v.  Oottschalk,  148  Mich.  450,  111  N.  W.  1048; 
Hickman  v.  Kempner,  35  Ark.  505 ;  McOahen  v.  Carr,  6  Iowa, 
331,  71  Am.  Dec.  421 ;  Conklin  v.  Cullen,  29  Mont.  38,  74  Pac. 
72;  Hoffman  v.  Silverthorn,  137  Mich.  60,  100  N.  W.  183; 
Raley  v.  Ouinn,  76  Mo.  263 ;  Solenberger  v.  Strickler's  Admr., 
110  Va.  273,  65  S.  E.  566.) 

A  court  of  equity  will  not  relieve  a  party  from  a  mistake 
which  is  the  result  of  its  own  negligence,  when  the  channels 
of  information  are  open  to  him  and  no  fraud  or  deception 
is  practiced  upon  him.  (National  Union  Fire  Ins.  Co.  v.  John 
Spry  Lumber  Co.,  235  111.  98,  85  N.  E.  256;  Glenn  v.  Statler, 
42  Iowa,  107;  MUler  v.  Powers,  119  Ind.  79,  21  N.  E.  455; 
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4  L.  R.  A.  483;  19  Cent.  Dig.  (Equity)  16,  and  anthorities 
cited.) 

In  Smith  v.  Davidson,  23  Ida.  555,  130  Pac.  1071,  relied 
on  by  respondent,  the  property  owner  had  been  thrice  told 
by  the  assessor  that  she  was  exempt  and  need  not  pay.  Here 
there  was  no  element  of  mistake  or  neglect  on  her  part,  even 
if  the  land  had  been  taxable.  The  mistake  was  wholly  on  the 
part  of  the  assessor's  oflSce,  in  showing  the  property  subject 
to  the  tax  and  advertising  and  selling  it^  after  due  notice  from 
the  owner. 

Miles  S.  Johnson,  for  Respondent. 

*'When  a  taxpayer  calls  upon  the  proper  officer  for  a  state- 
ment of  all  taxes  due  from  him,  and  receives  a  statement  and 
pays  all  the  taxes  included  therein,  and  afterward  the  land 
is  sold  for  the  nonpayment  of  taxes  in  arrears  at  the  time 
the  statement  was  furnished,  but  which  were  omitted  from  the 
statement  by  the  neglect  of  the  officer  or  clerk,  the  title  of  the 
taxpayer  is  not  divested  by  sale."  (People  ex  reL  Cooper 
V.  Registrar  of  Arrears,  114  N.  Y.  19,  20  N.  E.  611;  Coming 
Town  Co.  V,  Davis,  44  Iowa,  622.) 

**A  payment  by  the  owner  of  all  sums  made  known  to  him 
by  the  treasurer  is  equivalent  to  an  actual  payment  of  the 
whole,  and  will  prevent  a  valid  sale  of  the  land  for  an  unpaid 
balance  not  made  known  by  the  treasurer."  (Breisch  v,  Coxe, 
81  Pa.  336,  345 ;  Pottsville  Lumber  Co,  v.  Wells,  157  Pa.  5, 
27  Atl.  409;  Harness  v.  Cravens,  126  Mo.  234,  28  S.  W.  971; 
Hintrager  v.  Mahoney,  78  Iowa,  537,  43  N.  W.  522,  6  L.  R.  A. 
50.) 

**It  is  the  duty  of  a  town  treasurer  to  furnish  taxpayers 
with  information  as  to  the  amount  of  taxes  payable  upon  their 
lands  in  the  township ;  and,  as  they  have  a  right  to  rely  upon 
that  information,  they  cannot  be  prejudiced  by  its  incorrect- 
ness." (Gould  V.  Sullivan,  84  Wis.  659,  36  Am.  St.  955,  54 
N.  W.  1013,  20  L.  R.  A.  487 ;  Hough  v.  Auditor  General,  116 
Mich.  663,  74  N.  W.  1045 ;  Bray  &  Clwate  Land  Co,  v,  New- 
man, 92  Wis.  271,  65  N.  W.  494;  Edwards  v.  Upham,  93 
Wis.  455,  67  N.  W.  728;  Nelson  v.  Churchill,  117  Wis.  10, 
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93  N.  W.  799;  Randall  v.  Dailey,  66  Wis.  285,  28  N.  W.  352; 
Cooley  on  Taxation,  3d  ed.,  809.)  If  a  taxpayer  inquires  of 
an  ojBSeer,  authorized  by  law  to  collect  taxes,  as  to  the  amount 
that  is  due  from  him  and  pays  the  amount  stated,  he  is  in  the 
same  position  as  though  he  had  actually  paid  the  entire 
amount  that  was  really  due,  and  a  tax  deed  issued  thereafter 
is  absolutely  void.  {Smith  v.  Davidson,  23  Ida.  555,  130  Pac. 
1071.) 

AILSHIE,  C.  J. — This  action  was  instituted  by  the  plaintiff 
to  quiet  his  title  to  a  certain  tract  of  land  to  which  the  de- 
fendant held  a  tax  deed.  The  cause  was  tried  and  findings 
and  judgment  were  made  and  entered  in  favor  of  the  plain- 
tiff, and  defendant  has  appealed. 

The  action  involved  a  tract  of  320  acres  of  land  situated 
in  Latah  county.  It  appears  that  the  respondent  has  owned 
this  land  since  1884  and  during  all  the  time  he  has  lived  in 
the  city  of  Lewiston,  Nez  Perce  county.  The  evidence  dis- 
closes that  respondent  has  some  760  acres  of  land  in  Latah 
county  and  that  he  was  in  the  habit  each  year  of  writing 
over  to  the  assessor  of  Latah  county  for  statement  of  the 
amount  of  taxes  due  on  his  holdings  in  that  county,  and  on 
receiving  statement  would  return  a  check  in  payment  therefor. 

It  seems  that  the  assessor  failed  to  send  out  the  usual  tax 
notices  for  the  year  1907,  and  so  respondent  wrote  the  as- 
sessor to  know  what  his  1907  taxes  were,  but  did  not  give 
a  description  of  any  land  he  owned,  merely  inquiring  as  to 
the  amount  of  taxes  due  on  his  property.  The  assessor  re- 
plied, stating  that  his  taxes  were  $133.  Thereupon  and  on 
the  27th  of  December,  1907,  respondent  mailed  a  check  to  the 
assessor  for  the  sum  of  $133  in  payment  of  what  he  supposed 
to  be  his  total  taxes  on  all  his  lands  in  that  county  for  the 
year  1907.  As  a  matter  of  fact,  when  the  oflBcer  had  written 
respondent  he  had  only  sent  him  a  statement  of  the  amount 
due  on  one  tract  comprising  440  acres  and  had  overlooked 
stating  the  amount  due  on  another  and  separate  tract  of  320 
acres.  Respondent  testifies  that  he  supposed  this  covered 
his  entire  holdings  and  that  he  did  not  read  the  description 
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in  his  tax  receipt  and  did  not  notice  or  observe  that  his  check 
for  $133  had  not  paid  his  taxes  on  his  entire  760  acres.  It 
is  also  shown  that  the  taxes  on  the  entire  760  acres  for  the 
year  1906  had  amounted  to  $146.56,  and  respondent  testifies 
that  the  amounts  were  so  nearly  the  same  that  he  supposed 
and  understood  that  the  $133  for  1907  covered  his  entire  hold- 
ings in  Latah  county  for  that  year. 

In  this  way  the  taxes  on  the  320  acres  of  land  for  1907 
became  delinquent,  the  property  was  advertised  and  sold 
for  delinquent  taxes,  and  the  appellant  herein  bid  in  the 
property  and  after  the  time  for  redemption  expired  secured 
a  tax  deed.  Respondent  continued  to  pay  the  taxes  on  this 
land  for  each  subsequent  year  of  1908,  1909,  1910  and  1911, 
and  appears  to  have  had  no  notice  of  the  delinquency  for 
1907,  and  testifies  that  he  knew  nothing  of  the  matter  until 
after  the  issuance  of  the  tax  deed. 

It  also  appears  that  the  assessor  failed  to  enter  in  red  ink 
on  the  assessment-roll  of  1907  the  amount  of  delinquent  taxes 
that  had  previously  accrued  against  this  property,  and  that 
on  the  assessment-roll  of  1908  the  red  ink  entry  appeared 
against  the  property  of  a  delinquent  tax  for  1907  with  a 
further  record  that  the  same  had  been  canceled  by  order  of 
the  board  of  county  commissioners,  and  it  also  appears  that 
the  record  of  the  board  of  county  commissioners  actually  shows 
an  order  canceling  this  delinquent  tax. 

The  record  finally  stood,  therefore,  as  if  the  red  ink  entry 
required  by  sec.  1755,  Rev.  Codes,  had  never  been  made,  and 
in  that  respect  brings  this  case  within  the  rule  announced  in 
Parsons  v.  Wrble,  21  Ida.  695, 123  Pac.  638.  There  was  noth- 
ing  in  the  record  to  give  notice  to  the  property  owner  that 
this  land  had  been  sold  for  delinquent  taxes. 

Again,  the  record  is  quite  clear  that  respondent  was  acting 
in  good  faith,  endeavoring  to  keep  his  taxes  paid,  and  that 
he  did  in  fact  pay  all  the  taxes  he  had  any  notice  were  stand- 
ing against  his  property  or  that  had  ever  been  assessed  against 
it.  The  taxpayer  was  evidently  acting  in  good  faith,  and  on 
the  other  hand  the  assessor  and  tax  collector  seem  also  to 
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have  acted  in  good  faith  and  not  with  any  purpose  of  deceiv- 
ing, defrauding  or  misleading  respondent. 

While  the  facts  and  circumstances  differ,  the  principle  of 
law  here  involved  is  similar  to  that  announced  in  Smith  v. 
Davidson,  23  Ida.  555,  130  Pac.  1071,  and  for  the  same  reason 
and  on  the  same  principle  entitles  the  property  owner  to  the 
same  equitable  relief  which  was  granted  in  that  case.  (See, 
also,  Ra^idall  v,  Bailey,  66  Wis.  285,  28  N.  W.  352 ;  Cooley  on 
Taxation,  3d  ed.,  809.) 

A  number  of  other  reasons,  some  of  which  are  valid,  have 
been  advanced  in  support  of  the  judgment  of  the  trial  court 
and  to  the  effect  that  the  respondent  herein  was  entitled  to 
the  relief  which  the  judgment  awarded  him.  In  view  of  the 
fact  that  we  have  concluded  that  the  judgment  in  this  case 
should  be  aiBSrmed,  it  is  unnecessary  to  discuss  these  several 
questions.  It  is  quite  clear  that  the  respondent,  who  is  the 
owner  of  this  land,  has  acted  in  good  faith,  and  while  per- 
haps not  as  diligent  as  he  might  have  been,  he  ought  not  to 
lose  his  property  under  the  circumstances  where  he  is  ready 
and  willing  to  reimburse  the  purchaser  at  the  tax  sale  for  all 
his  outlay,  together  with  interest  and  penalties.  On  the 
other  hand,  the  appellant,  who  was  the  purchaser  at  this  de- 
linquent sale,  has  been  in  no  way  prejudiced  and  will  in 
no  way  be  a  loser,  and  he  will  receive  his  money  back,  together 
with  a  high  rate  of  interest  and  such  penalties  as  the  statute 
prescribes. 

We  shall  not  further  discuss  the  questions  arising  in  this 
case.  The  judgment  should  be  affirmed,  and  it  is  so  ordered. 
The  appellant  will  be  taxed  with  the  costs  of  this  appeal. 

The  respondent,  as  a  condition  to  clearing  his  title  and  can- 
celing this  tax  deed,  should  pay  to  the  appellant  or  to  the 
clerk  for  his  use  and  benefit,  all  sums  paid  out  by  appellant, 
together  with  interest  and  penalties  allowed  on  redemption, 
and  should  also  pay  the  costs  of  this  action  in  the  district 
court.  The  appellant  was  not  in  any  way  at  fault  or  to  blame 
for  bidding  in  this  property,  and  he  took  a  tax  deed  in  the 
manner  authorized  and  provided  by  law.  He  should  not  now 
be  required  to  pay  the  costs  and  expenses  entailed  in  the  dis- 
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trict  court  in  having  this  deed  set  aside.  The  whole  costs 
incurred  in  the  district  court  should  be  taxed  up  against  the 
respondopt.  On  the  other  hand,  if  the  district  court  rightly 
decided  the  case,  as  we  think  it  did,  and  that  decision  was 
against  the  appellant  and  he  saw  fit  to  prosecute  this  appeal, 
he  should  pay  the  costs  incurred  in  bringing  the  case  to  this 
court. 

The  cause  will  therefore  be  remanded  to  the  district  court, 
with  directions  to  enter  a  modified  decree  in  accordance  here- 
with, and  as  modified  the  judgment  of  the  district  court  will 
be  affirmed,  and  it  is  so  ordered.  Costs  of  this  appeal  awarded 
in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


(May  5,  1914.) 

A.   L.   McREYNOLDS   et  al.,   Appellants,  v.   GEORGE 
HARRIGPELD  et  al..  Respondents. 

[140  Pac.  1096.] 

Bight  op  Wat  for  Irrigation  Ditch — Parol  License — EprEcr  of — 
Section  6007,  Revised  Ck)DES,  Construed — ^Placing  Parties  in 
Statu  Quo. 

1.  A  parol  license  for  a  right  of  way  for  a  ditch,  if  sought  to 
be  declared  perpetual,  would  be  an  easement  or  interest  in  real 
property,  which  can  only  be  created  by  operation  of  law,  or  a  con- 
veyance or  other  instrument  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 

2.  Heldy  that  where  the  evidence  fails  to  disclose  that  licensees 
have  expended  considerable  money  or  made  valuable  improvements 
in  reliance  upon  a  parol  license  for  a  right  of  way  for  a  ditch,  and 
fails  further  to  show  that  benefits  or  advantages  have  accrued  to 
licensors  thereunder,  this  court  will  not  "by  operation  of  law*' 
declare  such  parol  license  an  easement  and  not  within  the  inhibitioo 
of  sec.  6007,  Bev.  Codes. 
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3.  If  parties  are  placed  in  their  original  position  and  with  their 
original  rights,  they  are  'Hn  statu  quo." 

4.  Mere  naked  possession  bj  the  licensees  of  a  right  of  way 
ereated  by  parol  license  is  not  sufficient  to  authorize  such  license 
to  be  declared  irrevocable. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District  for  Fremont  County.    Hon.  James  G.  Gwinn,  Judge. 

Action  to  quiet  title  to  ditch  and  right  of  way  for  same 
across  lands  and  to  obtain  an  injunction  restraining  defend- 
ants from  interfering  with  plaintiffs'  use  of  same.    Affirmed. 

Millsaps  &  Moon  and  C.  H.  Lingenfelter,  for  Appellants. 

A  parol  license  to  enter  and  construct  a  ditch  over  lands 
by  a  gratuitous  consent  of  the  owner  operates  as  an  irrevoca- 
ble grant  after  entry  and  construction  of  the  ditch,  its  inter- 
rupted use  for  two  years  and  expenditure  of  money  to  make 
the  water  available  for  the  purpose  of  irrigation.  {De 
Graff enried  v.  Savage,  9  Colo.  App.  131,  47  Pac.  902 ;  Tynon 
V.  Despain,  22  Colo.  240,  43  Pac.  1039.) 

The  open  and  visible  use  of  an  easement  consisting  of  an 
irrigating  ditch  for  six  years  is  notice  of  such  easement  to 
the  grantee  of  the  servient  tenement.  {Croke  v.  American 
Nat.  Bank,  18  Colo.  App.  3,  70  Pac.  229.) 

Where  the  owner  voluntarily  consents  to  the  construction 
of  an  irrigation  ditch  across  his  land,  the  right  of  the  owner 
to  maintain  and  use  it  is  absolute.  {Arthur  Irr.  Co.  v. 
Stray er,  50  Colo.  371,  115  Pac.  724;  Jones  v.  Bondurant,  21 
Colo.  App.  24,  120  Pac.  1047.) 

"It  is  no  objection  to  gaining  an  easement  by  prescription 
that  the  same  was  originally  granted  or  bargained  for  by  parol. 
That  the  use  began  by  permission  does  not  affect  the  pre- 
scriptive right,  if  it  has  been  used  and  exercised  for  the  requi- 
site period  under  claim  of  right  on  the  part  of  the  owner  of 
the  dominant  tenement."  (Washburn's  Easements  and  Ser- 
vitudes, 4th  ed.,  89 ;  Huff  v.  McCauley,  53  Pa.  206,  91  Am. 
Dec.  203;  Ashley  v.  Ashley,  4  Gray  (Mass.),  197;  Jeivett  v. 
Hussey,  70  Me.  433  j  Stearns  v.  Janes,  12  Allen  (Mass.),  582; 
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Clark  V,  Glidden,  60  Vt.  702,  15  Atl.  358 ;  Incorporated  Town 
of  Spencer  v.  Andrew,  82  Iowa,  14,  47  N.  W.  1007,  12  L.  R.  A. 
115;  Messick  v.  Midland  Ry.  Co,,  128  Ind.  81,  27  N.  E.  419.) 

**  While  a  parol  license  to  enter  upon  real  estate  is  generally 
revocable  at  the  pleasure  of  the  licensor,  it  is  settled  that  such 
license  cannot  be  revoked  when  the  licensee,  on  the  faith  of 
the  license,  with  the  knowledge  of  the  licensor,  has  expended 
his  money  and  labor  in  carrying  out  the  object  of  the  license. 
This  is  on  the  principle  of  estoppel."  (School  Dist,  v.  Lind- 
say,  47  Mo.  App.  134;  Schilling  v,  Rominger,  4  Colo.  100; 
Tynon  v.  Despain,  22  Colo.  240 ,  43  Pac.  1039 ;  Lee  v.  McLeod, 
12  Nev.  280,  284;  Rerick  v.  Kern,  14  Serg.  &  R.  (Pa.)  267, 
16  Am.  Dec.  ^97 ;  Summer  v.  Stevens,  6  Met.  (Mass.)  337; 
Arbuckle  v.  Ward,  29  Vt.  43;  Snowden  v.  Wilas,  19  Ind. 
1014,  81  Am.  Dec.  370;  Talbott  v.  Thorn,  91  Ky.  417,  16  S.  W. 
88;  Gyra  v.  Windier,  40  Colo.  366,  91  Pac.  36,  13  Ann.  Cas. 
841 ;  Bowman  v.  Bowman,  35  Or.  279,  57  Pac.  547.) 

A  parol  license  through  some  act  on  the  servient  estate  is, 
when  executed,  irrevocable.  (Washburn  on  Easements,  sec. 
560;  Morse  v,  Copeland,  2  Gray  (Mass.),  302;  Johnson  v. 
Skillman,  29  Minn.  95,  43  Am.  Rep.  192,  12  N.  W.  149;  North 
Powder  Milling  Co,  v.  Coxighanour,  34  Or.  9,  54  Pac.  223; 
Wyatt  V,  Larimer  etc.  Irrigation  Co,,  18  Colo.  298,  36  Am. 
St.  280,  33  Pac.  144.) 

The  agreement  with  Mcintosh,  Green  and  McGavin 
amounted  to  something  more  than  a  license.  {Chicosa  Irri- 
gating Ditch  Co.  V.  El  Moro  Ditch  Co,,  10  Colo.  App.  276, 
50  Pac.  731.) 

N.  D.  Jackson,  for  Respondents. 

The  permission  granted  by  the  respondents  beincr  oral  was 
a  mere  license  and  was  revocable  at  the  will  of  the  licensors. 
It  was  a  privilege  to  do  certain  acts  upon  the  lands  of  the 
respondents  but  carried  no  estate  therein.  (Howes  v.  Barmon, 
11  Ida.  64,  114  Am.  St.  255,  81  Pac.  48,  69  L.  R.  A.  568.) 
Mcintosh,  Green  and  McGavin,  who  obtained  the  permission 
from  the  respondents,  paid  no  consideration  therefor.     (Great 
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Falls  Water  Works  Co.  v.  Great  Northern  Ry.,  21  Mont.  487, 
54  Pac.  963;  25  Cyc.  646,  647;  Yeager  v.  Woodruff,  17  Utah, 
361,  53  Pac.  1045.) 

None  of  the  original  licensees  are  parties  to  this  action 
and  none  of  them  are  interested  in  the  result.  The  privilege 
granted  to  Mcintosh,  Green  and  McGavin  was  personal  to 
them  and  could  not  by  them  be  assigned.  (Howes  v.  Barmon, 
supra;  Fabian  v.  Collins,  3  Mont.  215;  Fischer  v.  Johnson, 
106  Iowa,  181,  76  N.  W.  658 ;  Ward  v.  Rapp,  79  Mich.  469,  44 
N.  W.  934;  Johnson  v.  Skillman,  29  Minn.  95,  43  Am.  Rep. 
192,  12  N.  W.  149;  Polk  v.' Carney,  17  S.  D.  436,  97  N.  W. 
360.) 

WALTERS,  District  Judge.— The  appellants  herein,  who 
were  plaintiflfs  below,  brought  this  action  in  the  trial  court 
to  obtain  decree  quieting  in  them  title  to  a  certain  ditch  and 
right  of  way  for  the  same,  across  the  lands  of  the  respond- 
ents, who  were  defendants  below,  and  to  obtain  an  injunction 
perpetually  restraining  defendants  from  interfering  with 
plaintiff's  use  of  the  same. 

After  trial  the  lower  court  found  that  plaintiffs  based 
their  claim  of  title  to  said  ditch  and  right  of  way  for  the 
same  upon  the  fact  that  the  predecessors  in  interest  of  plain- 
tiffs had  procured  from  the  defendants  a  verbal  license  to 
construct  said  ditch  across  defendant's  lands,  and  found 
further  as  a  matter  of  law  that  said  verbal  license  was 
revocable  at  the  will  of  the  defendants;  that  prior  to  the 
commencement  of  said  action  defendants,  by  certain  acts, 
had  revoked  said  license,  and  that  plaintiffs  had  no  right,  title 
or  interest  in  and  to  said  ditch,  or  a  right  of  way  for  same 
over  or  across  the  lands  of  defendants. 

The  facts  involved  in  this  case  do  not  seem  to  be  in  serious 
dispute,  and  disclose  that  in  the  year  1901  John  Mcintosh 
and  Oscar  Green  went  to  the  residence  of  the  defendant, 
George  Harrigfeld,  and  represented  to  him  that  they  wished 
to  build  a  ditch  across  a  certain  tract  of  raw,  uncultivated 
land  then  owned  by  defendants,  and  situated  some  several 
miles  from  defendant's  residence. 
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The  defendant  Harrigfeld  testified  that  in  the  early  part 
of  the  summer  of  1901  Mcintosh  and  Green  drove  up  to  his 
home  on  a  Sunday  afternoon  and  that  Mcintosh  stated  that 
he  had  a  little  hay  on  his  place  that  he  would  like  to  save, 
and  asked  permission  to  make  a  ditch  across  the  land  in  ques- 
tion, and  promising  that  when  Harrigfeld  desired  to  cultivate 
the  land,  should  the  ditch  be  found  to  be  situated  not  as 
Harrigfeld  desired,  he  would  change  the  same  to  such  location 
as  Harrigfeld  should  indicate,  and  that  it  was  upon  such  an 
understanding  that  permission  was  given  to  Mcintosh  to 
construct  the  ditch  across  such  land. 

Mcintosh  and  Green,  who  testified  on  behalf  of  plaintiflfs, 
corroborated  Harrigfeld  in  part,  testifying,  however,  that 
they  had  no  recollection  that  Harrigfeld  required  as  a  con- 
dition that  the  ditch  should  later  be  changed  should  he  so 
desire  when  he  put  the  land  in  cultivation,  but  that  they 
did  not  desire  to  testify  that  Harrigfeld  had  not  so  required. 

Mcintosh,  Green,  and  a  third  person  named  McGavin, 
neither  of  whom  are  parties  to  this  action,  constructed  the 
ditch  and  used  the  same  for  four  or  five  years,  when  they 
severally  disposed  of  their  lands.  Green  and  McGavin  aban- 
doned such  ditch  and  claim  no  interest  therein,  the  plaintiffs 
herein  basing  their  claim  of  title  to  said  ditch  and  right  of 
way  for  same  on  mesne  conveyances  from  Mcintosh. 

The  trial  court  further  found  the  facts  to  be  that  the 
licensees  (Mcintosh,  Green  and  McGavin)  constructed  said 
ditch  in  the  summer  of  1901  and  that  they,  and  the  successors 
in  interest  to  the  lands  of  Mcintosh,  used  the  same  until 
the  year  1910,  at  which  time  the  tenants  of  the  defendants 
plowed  and  cultivated  the  land  covered  by  said  ditch;  that 
the  tenants  of  defendants  in  the  year  1911  again  plowed  and 
cultivated  the  land  covered  by  said  ditch,  but  that  in  the 
month  of  July  of  said  year  the  plaintiffs  opened  the  ditch 
and  again  used  the  same;  that  in  the  year  1912  the  plaintiffs 
again  undertook  to  use  said  ditch,  when  they  were  prevented 
from  so  doing  by  defendants,  whereupon  plaintiffs  instituted 
this  action;  that  the  land  formerly  owned  by  the  licensee 
Mcintosh,  for  the  irrigation  of  which  the  license  for  the 
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construction  of  said  ditch  was  obtained,  is  the  same  land  now 
owned  by  the  plaintiffs ;  that  said  ditch  when  constructed  was 
constructed  with  reference  to  the  natural  surface  of  the 
ground  and  without  reference  to  the  lines  or  boundaries  of 
the  same,  and  that  the  seepage  from  the  same  renders  some 
portion  of  defendants'  land  wet  and  useless  for  farming,  and 
that  it  is  necessary  for  defendants  to  construct  flumes  over 
said  ditch  in  order  to  irrigate  some  portions  of  their  own 
land. 

It  further  appears  that  in  the  year  1911  the  plaintiff  Mc- 
Beynolds  and  the  defendant  George  Harrigf eld  had  some  con- 
versation about  the  location  of  the  ditch  in  question,  when 
Harrigf  eld  informed  McReynolds  that  if  he  must  take  water 
across  defendants'  land,  that  defendants  would  grant  plain- 
tiffs a  full  right  of  way  for  the  same  across  defendants'  land, 
to  be,  however,  constructed  along  the  fence  line  and  of  suffi- 
cient capacity  to  convey  the  forty  inches  of  water  owned  by 
plaintiffs,  where  defendant  asserted  it  could  be  easily  con- 
structed, would  cause  no  damage,  and  be  out  of  the  way  of 
everybody.  To  this  offer  the  plaintiff  McReynolds  refused 
to  accede,  insisting  that  if  the  ditch  was  rebuilt  elsewhere  it 
should  be  done  by  defendants. 

Based  upon  this  record  the  trial  court  found,  as  conclusions 
of  law,  that  the  oral  license  obtained  by  the  licensees  (Mc- 
intosh and  Green)  from  said  defendants  for  the  construction 
of  said  ditch,  and  upon  which  plaintiffs  based  title,  was 
revocable  at  the  will  of  the  defendants;  that  the  defendants, 
prior  to  the  institution  of  this  action,  had  revoked  said  license ; 
that  the  plaintiffs  have  no  right  or  other  interest  in  or  to  said 
ditch  or  a  right  of  way  for  the  same,  and  decree  was  entered 
accordingly,  from  which  plaintiffs  prosecuted  this  appeal. 

(1)  It  thus  appears  that  the  precise  question  here  for 
inquiry  is,  when  will  a  parol  license  for  a  right  of  way  for 
a  ditch  over  land  be  made  perpetual,  having  in  mind  that 
such  right  of  way  is  an  easement  or  interest  in  real  property, 
which  sec.  6007  of  the  Rev.  Codes  declares  can  only  be  created 
by  operation  of  law,  or  a  conveyance  or  other  instrument  in 
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writing  subscribed  by  the  party  granting  such  easement  or 
right  of  way  t 

Inasmuch  as  it  is  not  claimed  that  any  consideration  passed 
to,  or  benefit  has  been  received  by,  the  defendants  for  the 
license  granted  to  construct  the  ditch  across  defendants'  land, 
this  case  therefore  does  not  fall  within  the  rule  announced  by 
this  court  upholding  oral  agreements  for  such  purposes  in 
the  following  cases:  Stowell  v.  Tucker,  7  Ida.  312,  62  Pac. 
1033;  Feeney  v.  Chester,  7  Ida.  324,  63  Pac.  192;  Male  v. 
Leflang,  7  Ida.  348,  63  Pac.  108. 

(2)  It  should  further  be  borne  in  mind  that  the  record 
in  this  case  is  absolutely  silent  as  to  what  amount  of  money 
the  licensees  or  their  successors  in  interest  may  have  expended, 
if  any,  in  reliance  upon  their  license,  or  oral  permission  to 
construct  said  ditch ;  what  additional  acreage  or  improvements, 
if  any,  licensees,  or  their  successors,  may  have  developed  or 
made.  It  is  not  shown  that  the  defendants  permitted  said 
ditch  to  be  constructed  because  of  any  benefit  or  advantage 
which  may  accrue  to  them,  nor  that  any  benefits  or  advantages 
have  accrued  to  defendants  by  reason  of  the  construction  of 
said  ditch.  The  testimony  merely  shows  that  defendants  had 
granted  licensees  permission  to  build  the  ditch,  and  that  they 
had  so  built  it. 

The  question  involved  in  this  appeal  has  received  some  con- 
siderable attention  by  the  courts,  and  it  has  been  held,  as  the 
most  liberal  view,  that  when  the  licensee  has  acted  under  the 
authority  conferred  and  has  incurred  expense  in  pursuance 
of  it,  by  making  valuable  improvements  on  his  own  property 
or  on  the  right  of  way,  that  equity  will  regard  it  as  an  exe- 
cuted contract  and  will  not  permit  it  to  be  revoked,  regarding 
it  substantially  as  an  easement,  the  revocation  of  which  would 
be  a  fraud  on  the  licensee. 

The  supreme  court  of  Nevada,  in  the  case  of  Lee  v.  McLeod, 
12  Nev.  280,  has  held:  **A  parol  license  to  erect  a  dam  upon 
another's  land,  or  to  convey  water  from  a  stream  running 
through  the  land  of  another,  for  the  purpose  of  erecting  and 
conducting  a  flouring-mill,  is,  in  our  opinion,  irrevocable  after 
the  party  to  whom  the  license  was  given  has  executed  it  by 
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erecting  the  mill,  or  otherwise  expended  his  money  upon  the 
faith  of  the  license." 

In  the  case  of  Bowman  v.  Bowman,  35  Or.  279,  57  Pac.  546, 
it  is  said:  ''For  the  rale  is  well  settled  in  this  state  that  a 
parol  license  cannot  be  revoked  after  the  licensee  has  ex- 
pended money  or  performed  labor  in  making  valuable  and 
permanent  improvements  on  real  property  upon  the  faith  of 
such  license." 

The  question  here  mooted  seems  to  have  been  exhaustively 
considered  by  the  supreme  court  of  Oregon  in  the  recent  case 
of  Shaw  V.  Proffitt,  57  Or.  192,  Ann.  Cas.  1913A,  63,  109  Pac. 
584,  110  Pac.  1092,  wherein  the  following  language  is  quoted 
with  approval : 

"The  cases  are  practically  agreed  that  on  strict  common- 
law  principles  a  bare  license  is  revocable  at  the  will  of  the 
licensor,  even  though  executed;  but  it  is  held  by  a  very  re- 
spectable line  of  authorities,  as  in  the  reported  case,  that  on 
principles  of  equity  the  revocation  of  a  license  after  the  li- 
censor has  stood  by  and  permitted  the  licensee  to  incur  con- 
siderable expense  on  the  faith  of  the  license  would  amount 
to  a  constructive  fraud,  working  an  estoppel  in  the  licensee's 
favor."  To  the  same  effect  is  Great  Falls  Water  Works  Co. 
V.  Great  Northern  Ry.  Co.,  21  Mont.  487,  54  Pac.  963.  See, 
also,  25  Cyc.  646,  and  cases  cited. 

This  court  has  heretofore  recognized  such  principle  of  law 
in  the  case  of  Howes  v.  Barmon,  11  Ida.  64,  114  Am.  St.  255, 
81  Pac.  48,  69  L.  R.  A.  568,  where  it  is  held  that  a  court  of 
equity  will  not  lend  enforcement  to  a  parol  license  for  an  ease- 
ment in  realty  where  the  party  invoking  its  aid  has  not  parted 
with  any  considertttion  or  property,  and  no  irreparable  dam- 
age is  suffered  and  no  fraud  is  inflicted  upon  him,  and  where 
he  is  in  statu  quo  at  the  time  of  the  commencement  of  his 
action. 

So  in  the  case  at  bar,  it  does  not  appear  that  the  plaintiffs, 
nor  their  predecessors  in  interest,  parted  with  any  considera- 
tion or  property  for  the  permission  given;  neither  does  it 
appear  that  plaintiffs  will  suffer  irreparable  damage  by  a 
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denial  of  the  court  to  enforce  the  specific  performance  prayed ; 
nor  does  it  appear  that,  should  the  court  refuse  to  grant  plain- 
tiffs the  relief  asked,  they  will  not  be  left  in  their  original 
position,  nor  defeated  of  their  original  rights.  On  the  con- 
trary, they  will  be  absolutely  in  statu  quo,  and  hence  it  clearly 
appears  this  is  not  a  case  authorizing  or  justifying  the  inter- 
ference of  a  court  of  equity  to  make  perpetual  or  permanent 
a  parol  license  for  an  easement  in  realty. 

(3)  In  the  caae  of  Daly  v.  Bernstein,  6  N.  M.  380,  28  Pac. 
764,  the  supreme  court  of  New  Mexico  says:  *'  *7n  statu  quo* 
means  being  placed  in  the  same  position  in  which  a  party 
was  at  the  time  of  the  inception  of  the  contract  which  is  sought 
to  be  rescinded." 

As  was  said  in  Howes  v.  Barman,  supra:  '*But  courts  of 
equity  grant  relief  in  such  cases  upon  the  principal  theory 
that  the  parties  cannot  be  placed  in  the  position  they  origi- 
nally occupied,  and  therefore  equity  will  compel  them  to  live 
up  to  their  agreements." 

(4)  All  that  may  be  said  in  the  case  here  considered  is, 
that  the  plaintiffs,  or  licensees,  have  been  let  into  possession 
of  the  property  or  right  of  way  for  ditch,  and  such  fact  alone 
is  not  sufficient  for  a  court  of  equity  to  declare  that  ''by 
operation  of  law*'  the  provisions  of  sec.  6007,  Rev.  Codes,  need 
not  be  observed.  {Howes  v.  Barman,  supra,  and  cases  there 
cited.) 

We  conclude  that  upon  the  evidence  as  contained  in  the 
record,  and  the  law  applicable  thereto,  the  trial  court  was 
authorized  to  enter  the  judgment  appealed  from,  and  said 
judgment  is  affirmed,  with  costs  awarded  to  respondents. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(May  7,  1914.) 

GEORGE  A.  RICHARDSON,  Respondent,  v.  JOSEPH  D. 
BOHNEY,  Appellant. 

[140  Pac.  1106.] 

HaBMLESS  EBBOR—SUFFICnSNOY  OV  EVIDENCE. 

1.  No  judgment  will  be  reversed  upon  appeal  by  reason  of  errors 
or  defects  in  the  proceedings  below  which  do  not  affect  the  sub- 
stantia] rights  of  the  parties. 

2.  Evidence  examined,  and  held  that  there  is  substantial  evi- 
dence to  support  the  verdict  and  findings  of  the  jury. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District  for  Fremont  County.    Hon.  James  G.  Gwinn,  Judge. 

Action  to  ascertain  and  determine  the  true  boundary  line 
between  the  homestead  entries  of  plaintiff  and  defendant. 
Judgment  for  plaintiff.    Defendant  appeals.    Affirmed. 

Millsaps  &  Moon,  for  Appellant,  cite  no  authorities  on 
points  decided. 

Soule  &  Soule,  for  Respondent. 

"The  only  question  presented  on  this  appeal  is  the  sufB- 
ciency  of  the  evidence,  and  there  is  evidence  which  supports 
the  verdict.  For  these  reasons  the  judgment  must  be  af- 
firmed.''    (Meeker  v.  Trappett,  24  Ida.  198,  133  Pac.  117.) 

WALTERS,  District  Judge. — This  action  was  commenced 
by  the  plaintiff  for  the  purpose  of  ascertaining  and  deter- 
mining the  true  boundary  line  between  the  homestead  entries 
of  the  plaintiff  and  the  defendant,  Joseph  D.  Bohney.  The 
plaintiff  and  defendant  differed  as  to  the  location  of  said 
line  as  established  by  the  original  government  survey.  By 
answer  the  defendant  put  in  issue  the  allegations  of  the  com- 
plaint as  to  the  location  of  said  line,  and  such  question  was 
by  trial  presented  to  a  jury  who  returned  a  general  verdict 
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in  favor  of  the  plaintiff,  and  made  answers  to  interrogatories 
in  each  instance  favorable  to  the  contention  of  the  plaintiff. 
The  defendant  brings  this  action  here  for  review  upon  ten 
assignments  of  error,  the  first  nine  of  which  urge  that  the 
court  erred  in  overruling  the  defendant's  objection  to  some 
several  questions  on  the  ground  that  the  same  were  incom- 
petent, immaterial  and  irrelevant;  were  not  proper  rebuttal, 
or  were  not  proper  cross-examination. 

(1)  The  record  discloses  that  this  action  consumed  five 
days  for  trial  and  that  twenty-two  witnesses  were  called  and 
testified,  the  greater  number  of  them  being  returned  to  the 
stand  more  than  once,  the  transcript  of  the  testimony  being 
over  six  hundred  pages  in  volume.  Prom  the  length  of  time 
occupied  in  trying  the  case  and  the  number  of  witnesses  called, 
it  may  readily  be  seen  that  it  would  be  quite  extraordinary 
if  erroneous  rulings  of  the  trial  court  upon  some  several 
questions  on  the  ground  that  the  same  were  incompetent,  im- 
material and  irrelevant,  or  not  proper  rebuttal  or  proper  cross- 
examination,  would  constitute  reversible  error,  such  as  to 
authorize  or  justify  the  judgment  being  disturbed,  where  no 
controlling  principle  of  law  was  involved.  Counsel  for  ap- 
pellant, however,  concede  that  the  law  of  the  case  as  announced 
and  invoked  by  the  trial  court  was  correct. 

We  can  note  no  error  in  the  particulars  assigned  sufficient 
to  authorize  or  require  a  reversal  of  this  judgment,  for  if 
there  is  any  error  in  the  rulings  questioned  it  is  but  purely 
technical,  and  in  no  sense  and  no  manner  prejudicial,  and 
at  most  can  only  be  such  harmless  or  technical  error  as 
abounds  in  every  trial  of  some  considerable  length  which  is 
vigorously,  and  oftentimes  blunderingly,  contested.  This 
court  is  admonished  by  sec.  4231  of  the  Revised  Codes  that 
no  judgment  shall  be  reversed  or  affected  by  reason  of  errors 
or  defects  which  do  not  affect  the  substantial  rights  of  the 
parties. 

(2)  It  is  further  lastly  urged  by  counsel  for  appellant 
in  assignment  of  error  No.  10  that  the  verdict  and  findings 
of  the  jury  were  not  in  accordance  with  the  evidence.  It 
may  in  short  be  said  that  there  is  very  substantial  evidence 
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to  support  the  verdict  and  findings  of  the  jury  and  the  judg- 
ment duly  entered  herein,  and  that  in  accordance  with  the 
provisions  of  sec.  4824  of  the  Revised  Codes  requiring  **that 
whenever  there  is  substantial  evidence  to  support  a  verdict 
the  same  shall  not  be  set  aside,"  the  judgment  entered  herein 
should  not  be  set  aside  and  is  hereby  affirmed. 
Costs  are  awarded  to  respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(Miiy  8,  1914.) 

RAWSON-WORKS  LUMBER  CO.,  a  Corporation,  Appellant, 
v.  WALKER  RICHARDSON  et  al.,  Respondents. 

[141  Pac.  74.] 

EiciNENT  Domain — Condemnation  op  Land — Public  Use — Measure  op 
Value — Compensation  —  Evidence  —  Incompetent  —  Measure  of 
Damages — Instructions. 

1.  Held,  that  it  was  error  for  the  court  to  admit  evidence  show- 
ing the  value  to  the  appellant  of  the  land  to  be  condemned,  gince 

.     Bach  valuation  Ib  not  based  on  the  market  value  of  the  land  but  on 
the  necessities  of  appellant. 

2.  Compensation  for  the  land  taken  in  such  cases  must  be 
reckoned  from  the  standpoint  of  what  the  land  owner  loses  by  hav- 
ing his  property  taken  and  not  from  the  benefit  the  property  may 
be  to  the  party  desiring  to  take  it,  and  it  is  error  to  admit  evidence 
of  the  necessities  of  the  condemnor  and  the  value  of  the  property 
to  him  for  the  purpose  to  which  he  intends  to  apply  it. 

3.  "Eeldf  that  the  court  erred  in  giving  certain  instructions. 

4.  Held,  that  the  court  erred  in  refusing  to  give  certain  instruc- 
tions requested  by  the  plaintiff. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  Idaho  County.  Hon.  Edgar  C.  Steele, 
Judge. 
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Action  under  the  eminent  domain  statutes  of  the  state  for 
the  condemnation  of  certain  lands  for  public  use.  Judgment 
for  the  defendants.    Reversed, 

G.  W.  Tannahill,  for  Appellant. 

Under  the  provisions  of  our  statutes,  the  public  acquired 
an  easement  over  the  land  in  question  and  embraced  in  the 
streets  and  alleys;  the  defendants  did  not  own  the  fee- 
simple  title  thereto,  but,  notwithstanding  this  fact,  the  defend- 
ants were  awarded  the  full  price  for  the  same,  or  a  value 
equal  to  the  lots  and  blocks.  The  instruction  of  the  court 
and  the  evidence  admitted  relative  to  the  value  of  the  streets 
and  alleys  and  the  acreage  therein  was  error.  (In  re  Law- 
rence Street,  136  N.  Y.  Supp.  845 ;  In  re  Titus  Street,  152  App. 
Div.  752,  137  N.  Y.  Supp.  817.) 

"Compensation  must  be  reckoned  from  the  standpoint  of 
what  the  land  owner  loses  by  having  his  property  taken,  not 
by  the  benefit  which  the  property  may  be  to  the  other  party 
to  the  proceedings."  (15  Cyc.  757;  2  Lewis  on  Eminent 
Domain,  3d  ed.,  p.  1231 ;  Black  River  etc.  R.  R,  Co.  v.  Bar- 
nard, 9  Hun  (N.  Y.),  104;  In  re  Boston  Hoosac  Tunnel  etc. 
Ry.  Co.,  22  Hun  (N.  Y.),  176;  In  re  New  York,  Lackawanna 
&  W.  Ry.  Co.,  27  Hun  (N.  Y.),  116;  Sullivan  v.  Board  of 
Supervisors  of  Lafayette  Co.,  61  Miss.  271;  Five  Tracts  of 
Land  v.  United  States,  101  Fed.  661,  41  C,  C.  A.  580 ;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Southwestern  Tel.  etc.  Co.  (Tex. 
Civ.  App.),  56  S.  W.  201;  Virginia  &  Truckee  R.  Co.  v. 
Elliott,  5  Nev.  358;  Providence  etc.  R.  R.  Co.  v.  City,  155 
Mass.  35,  29  N.  E.  56;  Union  Depot  etc.  Co.  v.  Brunswick, 
31  Minn.  297,  47  Am.  Rep.  789,  17  N.  W.  626;  St.  Louis  etc. 
Ry.  Co.  V.  Kn4ipp,  Stout  &  Co.,  160  Mo.  396,  61  S.  W.  300 ; 
Ligare  v.  Chicago  etc.  Ry.  Co.,  166  111.  249,  46  N.  B-  803; 
West  Virginia  etc.  Ry.  Co.  v.  Gibson,  94  Ky.  234,  21  S.  W. 
1055 ;  Chicago  B.  &  Q.  Ry.  Co.  v.  Chicago,  166  U.  S.  226,  17 
Sup.  Ct.  581,  41  L.  ed.  979 ;  San  Pedro  etc.  Ry.  Co.  v.  Board 
of  Education,  35  Utah,  13,  99  Pac.  263;  Selma,  Rome  &  Z>. 
R.  R,  Co.  V.  Keith,  53  6a.  178 ;  Oregon  R.  &  Navigation  Co, 
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V.  Taffe,  67  Or.  102,  134  Pac.  1024;  Portneuf-Marsh  Valley 
Irr.  Co,  V.  Portneuf  Irr.  Co.,  19  Ida.  483,  114  Pac.  19.) 

W.  N.  Scales  and  McNamee  &  Ham,  for  Respondent  Rich- 
ardson. 

It  was  not  error  for  respondents  to  be  allowed  to  show  by 
either  direct  or  cross-examination  of  witnesses  that  the  lands 
sought  to  be  condemned  were  more  valuable  for  mill  sites  or 
terminal  grounds  than  for  any  other  purpose,  or  to  show 
special  value  of  the  property  for  the  purposes  for  which  it 
is  taken.  This  rule  is  permissible  in  aiding  the  jury  to  ar- 
rive at  its  market  value.  {Spring  Valley  Waterworks  v, 
Drinkhouse,  92  Cal.  528,  28  Pac.  681 ;  San  Diego  Land  &  Town 
Co,  v.  Neale,  78  Cal.  63,  20  Pac.  372;  3  L.  R.  A.  83 ;  Mississippi 
&  R,  River  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25  L.  ed. 
206 ;  Sargent  v.  Inhabitants  of  Uerrimac,  196  Mass.  171,  124 
Am.  St.  528,  81  N.  E.  970,  11  L.  R.  A.,  N.  S.,  996,  and  note; 
McGovem  v.  City  of  New  York,  229  U.  S.  363,  33  Sup.  Ct.  876, 
57  L.  ed.  1228,  46  L.  R.  A.,  N.  S.,  391;  Oregon  R.  &  Nav. 
Co.  V.  Taffe,  67  Or.  102,  134  Pac.  1024;  Sacramento  South- 
ern R.  Co.  V.  Heilhron,  156  Cal.  408,  104  Pac.  979 ;  United 
States  V.  Chandler-Dunbar  Water  Power  Co.,  229  U.  S.  53, 
33  Sup.  Ct.  667,  57  L.  ed.  1063 ;  Columbia  etc.  Rafting  Co.  v. 
Hutchinson,  56  Wash.  323,  105  Pac.  636.) 

Upon  the  lawful  vacation  of  a  street,  the  abutting  land 
owner  holds  the  fee  presumably  to  the  center  line,  discharged 
from  all  easements,  either  in  favor  of  the  public  or  other 
abutting  owners.  {Lamm  v.  Chicago  St.  P.  M.  &  0.  Ry.  Co., 
45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  268.) 

For  exhaustive  discussion  of  abutter's  right  in  streets,  see 
notes  to  Rasch  v.  Nassau  Electric  R.  Co.,  36  L.  R.  A.,  N.  S., 
673,  838. 

A.  S.  Hardy,  for  Respondent  Wagner. 

**The  general  rule  is  that  if  evidence  erroneously  admitted 
during  the  progress  of  a  trial  be  distinctly  withdrawn  by  the 
court,  the  error  is  cured.''     (38  Cyc.  1440,  1630;  McDannald 
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V.  Washington  etc.  R.  R.  Co.,  31  Wash.  585,  72  Pac.  481; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  26  L.  ed.  141.) 

Any  adaptability  of  lands  for  any  purpose,  whether  pre- 
viously used  for  such  purpose  or  not,  is  to  be  taken  into  con- 
sideration in  fixing  the  market  value.  {Portneuf-Marsh 
Valley  Irr.  Co.  v.  Portneuf  Irr.  Co.,  19  Ida.  483,  114  Pac.  19 ; 
15  Cyc.  757;  San  Diego  Land  etc.  Co.  v.  Neale,  78  Cal.  63, 
20  Pac.  372,  3  L.  R.  A.  83 ;  Mississippi  &  R.  R.  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  25  L.  ed.  206 ;  Little  Rock  Junction 
Ry.  Co.  V.  Woodruff,  49  Ark.  381,  4  Am.  St.  51,  5  S.  W.  792 ; 
Oregon  R.  &  Nav.  Co.  v.  Taffe,  67  Or.  102,  134  Pac.  1024;  In 
re  New  York  L.  etc.  Ry.  Co.,  27  Hun  (N.  Y.),  116;  Currie  v. 
Waverly  etc.  R.  R.  Co.,  52  N.  J.  L.  381,  19  Am.  St.  452,  20 
Atl.  56 ;  Brown  v.  Forest  Water  Co.,  213  Pa.  440,  62  Atl,  1078 ; 
In  re  Daly,  72  App.  Div.  394,  76  N.  Y.  Supp.  28;  Hartshorn 
V.  Illinois  Valley  Ry.  Co.,  216  lU.  392,  75. N.  E.  122;  Cox  v. 
Philadelphia  etc.  R.  Co.,  215  Pa.  506,  114  Am.  St.  979,  64 
Atl.  729;  In  re  New  York  W.  &  B.  Ry.  Co.,  151  App.  Div. 
50,  135  N.  Y.  Supp.  234.) 

SULLIVAN,  J. — This  is  an  action  under  the  eminent  do- 
main law  of  the  state.  The  plaintiff  is  a  lumber  manufactur- 
ing corporation  and  has  considerable  timber  land  in  this  state. 
The  entire  acreage  involved  in  this  proceeding,  including  the 
interest  owned  by  the  appellant  corporation,  is  48.53  acres, 
of  which  appellant  is  the  owner  of  33.01  acres  and  the  defend- 
ants of  about  15.52  acres. 

On  the  trial  the  jury  awarded  the  defendants  the  sum  of 
$6,352,  and  the  court  entered  judgment  for  that  amount  in 
favor  of  the  respective  defendants  in  accordance  with  their 
respective  interests  in  and  to  said  15.52  acres  of  land.  The 
appeal  is  from  the  judgment. 

Counsel  for  appellant  contends  that  the  value  of  the  land 
fixed  by  the  jury  is  excessive  and  that  the  court  erred  in 
the  admission  of  evidence  as  to  the  value  of  the  land;  in 
giving  certain  instructions  to  the  jury  and  refusing  to  give 
certain  instructions  requested,  and  in  assessing  the  damages 
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to  a  portion  of  the  land  owned  by  respondent  A.  C.  Richardson 
not  condemned  under  this  proceeding.  Some  forty-three 
errors  are  specified. 

(1)  Assigned  errors  1  to  32,  inclusive,  are  argued  by  ap- 
pellant in  his  brief  as  one  assignment  of  error.  Those  as- 
signed errol^  relate  to  the  admission  of  certain  evidence  and 
the  refusal  of  the  court  to  strike  out  certain  evidence. 

The  case  was  tried  upon  the  theory  that  the  proper  measure 
of  damages  to  be  awarded  was  the  value  of  this  particular 
tract  of  land  to  the  appellant  corporation.  Nearly  all  of  the 
opinion  evidence  given  by  the  witnesses  as  to  the  value  of  said 
land  was  based  upon  the  benefits  that  the  appellant  would 
derive  from  obtaining  said  land  and  not  upon  the  damages 
suffered  by  the  respondents  or  the  actual  market  value  of  the 
land,  and  the  trial  proceeded  upon  the  theory  that  the  land 
owner  was  to  be  compensated,  not  in  the  amount  he  is  dam- 
aged, but  in  the  amount  the  party  seeking  to  condemn  is 
benefited;  and  the  compensation  was  not  reckoned  from  the 
standpoint  of  what  the  land  owner  loses  by  having  his  prop- 
erty taken,  but  by  the  benefit  which  the  property  may  be  to 
the  condemning  party. 

The  following  are  samples  of  question  after  question  that 
were  propounded  to  witnesses,  which  the  witnesses  were  per- 
mitted to  answer  over  the  objection  of  counsel  for  appellant : 

**Q.  Mr.  Nichols,  if  this  tract  of  land  sought  to  be  con- 
demned is  the  only  available  tract  of  land  that  the  Rawson- 
Works  Lumber  Company  could  condemn  for  the  purpose  for 
which  they  seek  to  condemn,  and  if  they  had  approximately 
a  million  dollars  invested  in  timber  and  in  their  flume  and 
in  their  sawmills  and  in  their  planing  plant  and  power-house, 
and  they  owned  one-half  of  this  tract  of  land,  what  would 
you  say  the  other  half  of  the  tract  of  land  would  be  worth 
to  them  per  acre  for  the  purpose  for  which  they  seek  to 
condemn!" 

"Q.  If  this  land  sought  to  be  condemned,  this  flat,  is  the 
only  practical  and  available  ground  for  the  terminus  of  the 
flume  for  the  planing-mill  plant  and  piling  yards,  and  if 
this  Rawson- Works  Lumber  Company  desires  it  for  the  outlet 
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to  something  like  $700,000  or  a  million  dollars'  worth  of 
lumber,  wouldn't  that  enhance  its  value,  the  fact  it  is  the 
only  available  ground  for  that  purpose?" 

**Q.  From  your  knowledge  of  the  works  which  have  been 
constructed  by  the  Rawson- Works  Lumber  Company,  and 
from  the  proposed  erection  of  their  planing  plant,  power- 
house, and  western  terminus  of  this  flume,  and  considering 
that  they  have  approximately  one  million  dollars  invested  in 
their  timber  holdings,  and  in  their  flume  and  mills,  and  that 
this  particular  tract  of  land  is  suitable  and  available  for  this 
purpose,  what  would  you  say  this  land  is  worth  per  acre 
as  a  terminus  of  this  flume,  or  for  a  planing  plant  or  for  the 
purpose  to  which  the  plaintiff  seeks  to  put  it?" 

*'A.  Taking  into  consideration,  as  they  state,  having  all 
of  this  vast  amount  of  timber,  and  no  other  place  for  a  mill 
site,  I  wouldn't  let  it  go — I  would  have  it  if  it  cost  me  a 
thousand  dollars  an  acre  if  I  were  in  their  place;  that  is  the 
straight  of  it." 

Much  evidence  along  the  line  indicated  by  the  above  ques- 
tions and  answer  was  introduced  over  the  objection  of  coun- 
sel for  the  defendant.  This  evidence  clearly  shows  that  the 
witnesses  based  their  opinions  almost  wholly  upon  the  fact  that 
said  land  would  be  very  valuable  to  the  appellant  company. 
The  admission  of  all  of  this  class  of  evidence  was  highlj' 
prejudicial  to  the  appellant  and  placed  a  false  value  upon  the 
land  in  question,  for  the  reason  that  such  valuation  was  not 
based  on  the  real  market  value  of  the  land  but  on  the  neces- 
sities of  the  appellant  and  the  importance  of  its  acquiring 
this  particular  tract  of  land  for  the  conduct  of  its  business. 
The  court  recognized  that  this  was  not  proper  evidence,  but 
still  permitted  it  to  go  in  over  the  objection  of  the  defendant, 
and  undertook  by  an  instruction  to  the  jury  to  prevent  their 
considering  it  at  all,  which  instruction  the  jury  clearly  did 
not  follow  in  its  verdict,  but  gave  more  attention  to  this 
prejudicial  evidence  than  to  the  instruction  of  the  court. 
Why  a  court  will  permit  highly  prejudicial  evidence  to  be 
repeated  time  and  again  in  a  case  and  permit  its  introduc- 
tion on  the  trial  over  the  objection  of  the  defendant,  is  beyond 
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our  comprehension.  It  is  a  well-recognized  fact  that  a  court 
by  an  instruction  cannot  eradicate  from  the  minds  of  a  jury 
prejudicial  evidence  that  has  been  testified  to  many  times  by 
different  witnesses  and  admitted  over  the  strenuous  objec- 
tion of  counsel. 

Compensation  in  condemnation  cases  must  not  be  based  on 
the  benefits  to  be  derived  by  the  appellant,  but  upon  the  dam- 
ages suffered  by  the  respondent  or  the  owner  of  the  land — 
in  other  words,  its  market  value.  The  numerous  comments 
made  by  the  court  in  regard  to  the  matter  on  objection  being 
made  by  counsel  for  appellant  were  clearly  prejudicial.  The 
rule  that  the  land  owner  is  to  be  compensated,  not  in  the 
amount  he  is  damaged,  but  in  the  amount  the  party  seeking  to 
condemn  is  benefited,  is  an  erroneous  rule. 

It  is  stated  in  the  text  in  15  Cyc.  757,  that  compensation 
in  such  cases  must  be  reckoned  from  the  standpoint  of  what 
the  land  owner  loses  by  having  his  property  taken,  and  not  by 
the  benefit  the  property  may  be  to  the  other  party  to  the 
proceedings,  and  that  authority  holds  that  the  particular 
purpose  for  which  the  condemnor  seeks  the  land  cannot  be 
considered  as  an  element  of  damages  to  the  land  owner. 

In  2  Lewis  on  Eminent  Domain,  3d  ed.,  p.  1229,  the  author 
says: 

"It  is  not  a  question  of  the  value  of  the  property  to  the 
owner.  Nor  can  the  damages  be  enhanced  by  his  unwilling- 
ness to  sell  or  because  of  any  sentiment  which  he  has  for 
the  property.  On  the  other  hand,  the  damages  cannot  be 
measured  by  the  value  of  the  property  to  the  party  condemn- 
ing it,  nor  by  its  needs  of  the  particular  property." 

This  doctrine  is  fully  sustained  by  the  numerous  authori- 
ties cited  by  said  authors,  and  is  also  fully  sustained  by  this 
court  in  Portneuf -Marsh  Valley  Irr,  Co.  v.  Portneuf  Irr.  Co.^ 
19  Ida.  483,  114  Pac.  19. 

(2)  The  33d  error  assigned  goes  to  the  court's  instruction 
directing  the  jury  to  compute  the  amount  of  interest  to  each 
of  the  defendants  in  the  land  sought  to  be  condemned,  and 
to  include  the  streets  and  alleys  in  such  computation.  It 
appears  from  the  record  that  said  tract  had  been  platted  and 
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on  said  plat  were  represented  certain  streets  and  alleys. 
The  plat  was  properly  acknowledged  and  recorded  as  required 
by  law  and  some  of  the  defendants  acquired  title  to  the  land 
by  lots  and  blocks,  and  counsel  contends  that  under  the  pro- 
visions of  sec.  2304,  Rev.  Codes,  that  the  acknowledgment 
and  recording  of  such  plat  is  equivalent  to  a  deed  in  fee 
simple  to  the  public  of  such  portion  of  the  premises  platted, 
for  streets  and  alleys ;  that  such  plat  has  never  been  vacated, 
and  for  those  reasons  the  court  erred  in  permitting  said  de- 
fendants to  recover  for  the  portion  of  said  land  included  in 
such  streets  and  alleys. 

There  world  be  merit  in  this  contention  provided  the  lots 
bordering  on  such  streets  had  been  sold  to  people  who  used 
such  streets  and  alleys,  but  in  the  case  at  bar,  all  of  the 
parties  who  purchased  lots  and  blocks,  aside  from  the  defend- 
ants, have  sold  their  interests  to  the  appellant  corporation 
and  have  no  further  use  for  the  streets  and  alleys,  and  that 
will  be  the  condition  of  the  defendants  provided  their  title 
is  acquired  by  this  condemnation  suit.  The  company  will  get 
in  this  proceeding  the  entire  interest  of  the  defendants,  in- 
cluding all  their  right,  title  and  interest  in  and  to  the  streets 
and  alleys,  and  the  court  did  not  err  in  instructing  the  jury 
as  above  stated. 

(3)  It  is  next  contended  that  the  court  allowed  $50  damages 
to  A.  C.  Richardson  for  land  not  taken  and  not  condemned. 
A.  C.  Richardson  testified  on  the  trial  as  follows:  **Q.  And 
you  did  not  see  why  it  should  damage  it,  either,  did  youT* 
(Referring  to  said  land.)  **A.  No,  it  did  not  damage  it." 
Under  that  evidence  it  was  error  to  award  $50  damages  when 
the  owner,  or  reputed  owner  of  the  land,  testified  that  it  had 
not  been  damaged. 

(4)  The  refusal  of  the  court  to  give  instructions  Nos.  1,  2, 
3  and  5  requested  by  the  appellant  is  assigned  as  error. 
Those  instructions  state  the  correct  principles  of  law  as  ap- 
plied to  the  facts  of  this  case.  Since  the  record  is  so  full 
of  prejudicial  evidence  admitted  over  the  objection  of  appel- 
lant relating  to  the  benefit  this  land  would  be  to  the  appellant 
company,  the  court  ought  to  have  given  said  instructions. 
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Many  of  the  witnesses  testified  that  they  based  their  evidence 
of  value  wholly  upon  the  benefit  said  tract  would  be  to  the 
appellant  company  and  not  on  the  market  value  of  the  land. 
It  appears  that  the  respondent  A.  G.  Richardson,  less  than 
two  years  prior  to  the  commencement  of  this  action,  paid 
only  $140  for  the  land  for  which  the  jury  awarded  him 
$2,220.00.  In  such  cases  the  rule  of  law  is  well  established 
that  compensation  must  be  reckoned  from  the  standpoint  of 
what  the  land  owner  loses  by  having  his  property  taken  and 
not  by  the  benefit  which  the  property  may  be  to  the  other 
party  to  the  proceedings.  The  court  erred  in  refusing  to  give 
said  instructions. 

For  the  reasons  above  given,  the  judgment  must  be  re- 
versed and  a  new  trial  granted,  unless  within  thirty  days 
from  the  sending  down  of  the  remittitur  in  this  case  the 
defendants  file  with  the  clerk  of  the  district  court  an  ac- 
ceptance of  $300  per  acre  for  the  number  of  acres  of  land 
each  claims  to  own  and  that  is  sought  to  be  condemned  in  this 
action. 

Costs  awarded  to  the  appellant 

Ailshie,  C.  J.,  concurs. 

ON  PETITION  FOR  BEHEARING  AND  TO  TAX  COSTS. 

(June  1,  1914.) 

Costs  ik  Condemnation  Suit. 

1.  In  a  suit  in  condemnation,  under  the  constitution  and  statutes 
of  this  state,  the  costs  of  the  proceeding  and  cost  of  appeal  should 
be  taxed  against  the  condemnor  where  the  appeal  has  been  prose- 
cuted by  the  party  seeking  condemnation. 

McNamee  &  Ham  and  W.  N.  Scales,  for  Respondent  Rich- 
ardson.   A.  S.  Hardy,  for  Respondent  Wagner. 

The  matter  of  costs  was  not  especially  presented  to  the  court 
and  the  decision  was  made  without  argument  thereon  and 
contrary  to  the  rule  of  this  court  heretofore  adopted  in  cases 
for  condemnation  of  property  under  the  laws  of  eminent 
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domain.  {Portneuf -Marsh  Valley  I  Irr,  Co,  v.  Portneuf  Irr. 
Co,,  19  Ida.  492,  114  Pac.  19 ;  approved  in  Oregon  R.  &  Navi- 
gaiion  Co.  v.  Taffe,  67  Or.  102,  185  Pac.  515 ;  see,  also,  eases 
cited  therein.) 

AILSHIE,  C.  J. — A  petition  for  rehearing  on  the  question 
of  taxation  of  costs  has  been  filed,  and  the  appellant  has  filed  a 
cost  bill  and  respondents  have  moved  to  strike  the  cost  bill 
from  the  files.  When  the  original  opinion  was  filed  in  this 
case,  the  court  in  awarding  costs  overlooked  the  fact  that 
this  was  a  suit  in  condemnation,  and  that  under  such  circum- 
stances the  condemnor  should  be  required  to  pay  all  costs  of 
the  proceeding.  It  has  been  established  by  the  decisions  of 
this  court  and  is  well  supported  by  the  principles  of  justice 
and  the  constitution  that  the  condemnor  must  pay  just  com- 
pensation for  the  property  taken  and  must  pay  all  costs  neces- 
sarily incurred  in  the  condemnation  proceedings.  (Portneuf- 
Marsh  Valley  Irr.  Co.  v.  Portneuf  Irr.  Co,,  19  Ida.  483,  114 
Pac.  19 ,  and  Washington  Water  Power  Co,  v.  Waters,  19  Ida. 
595,  115  Pac.  682.  See,  also,  Oregon  R.  &  Navigation  Co.  v. 
Taffe   67  Or.  102,  135  Pac.  515.) 

The  original  opinion  filed  herein  will  therefore  be  modified 
so  as  to  require  the  appellant  to  pay  all  costs  both  in  the 
trial  court  and  the  cost  of  appeal.  Appellant's  cost  bill  will 
be  stricken  from  the  files. 

Sullivan,  J.,  concurs. 
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(May  8,  1914.) 

ANDREW  COOLIN,  Respondent,  v.  W.  A.  ANDERSON, 

Appellant. 

[140  Pac.  969.] 

Contract  for  Conveyance  of  Fractional  Section  Abutting  on  Lake 
— ^Unplatted  Area  Between  Meander  Line  and  Water  Line — 
Mistake  of  Law  not  Basis  fob  Equitable  Belief  —  Attorney 
Feb  in  Foreclosure  Suit. 

1.  Where  the  original  government  survey  of  a  fractional  section 
of  land,  abutting  on  a  lake,  left  a  tract  of  nearly  40  acres  between 
the  meander  line  of  said  section  and  the  water  line  of  the  lake, 
which  tract  remained  unsurveyed,  and  was  not  shown  on  the  gov- 
ernment plat,  and  thereafter  a  dispute  arose  between  land  owners 
and  land  claimants,  as  to  whether  such  unplatted  land  belonged  to 
the  fractional  section,  such  dispute  involved  a  question  of  law 
which  could  not  be  determined  by  the  parties  without  adjudication 
in  the  proper  court. 

2.  The  mistake  of  a  purchaser,  as  to  what  was  included  within 
the  boundfl  of  a  legal  subdivision  of  land,  cannot  be  the  basis  for 
equitable  relief  in  his  favor  as  against  an  action  for  the  recovery 
of  the  purchase  price,  when  it  is  not  shown  that  any  material  mis- 
representations were  made  by  the  vendor,  and  it  appears  that  com- 
plainant himself  was  negligent. 

3.  Held,  that  the  trial  court  committed  no  error  in  the  admis- 
sion or  exclusion  of  evidence. 

4.  Held,  that  an  attortiey  fee  of  $1,000,  under  the  circumstances 
of  this  case,  where  the  amount  of  $10,181.64  was  recovered  against 
defendant  in  a  suit  for  foreclosure  of  a  mortgage,  defendant  having 
gone  to  trial  on  an  answer  and  cross-complaint,  was  properly  al- 
lowed by  the  trial  court. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Kootenai  County.    Hon.  R.  N.  Dunn,  Judge. 

Action  for  foreclosure  of  mortgage  and  counterclaim  on 
part  of  defendant.    Judgment  for  plaintiff.  Affirmed, 

E.  N.  LaVeine,  for  Appellant. 

The  court  was  not  warranted  in  allowing  an  attorneys*  fee 
of  $1,000,  for  the  reason  that  no  contract  was  shown  to  have 
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been  entered  into  between  the  respondent  and  his  attorneys. 
(Porter  v.  Title  Guaranty  &  Surety  Co.,  17  Ida.  364,  106  Pac. 
299,  27  L.  R.  A.,  N.  S.,  111.) 

The  rule  is  that  a  purchaser  may  be  entitled  to  an  abate- 
ment of  his  purchase  price  for  a  defect  in  his  title,  a  partial 
failure  of  title,  a  deficiency  in  quantity  of  land  purchased  or 
on  account  of  other  facts  which  make  it  inequitable  that  the 
vendor  should  receive  the  full  purchase  price.  (Dykes  v. 
Bottoms,  101  Ala.  390,  13  So.  582 ;  Archer  v,  Turrell,  66  Ark. 
171,  49  S.  W.  568;  Ladd  v.  Chaires,  5  Fla.  395;  Satterfield  v. 
Spier,  114  Ga.  127,  39  S.  E.  930;  Scheible  v,  Slagle,  89  Ind. 
323 ;  Carlton  v.  Smith,  33  Ky.  Law,  647,  110  S.  W.  873 ;  Rock- 
well V.  Wells,  104  Mich.  57,  62  N.  W.  165 ;  Ransom  v.  Shuler, 
43  N.  C.  304;  Sutton  v.  Kautsm/in,  6  Ohio  Dec.  910,  8  Am. 
Law  Rec.  657 ;  Tyson  v.  Eyrick,  141  Pa.  296,  23  Am.  St.  287, 
21  Atl.  635;  Rich  v.  Scales,  116  Tenn.  57,  91  S.  W.  50;  Holden 
V.  Reed,  45  Tex.  Civ.  App.  465,  101  S.  W.  288;  Clarke  v. 
Hardgrove,  7  Gratt.  (Va.)  399;  Baldwin  v.  Brown,  48  Wash. 
303,  93  Pac.  413;  Smith  v.  Ward,  66  W.  Va.  190,  66. S.  E. 
234,  33  L.  R.  A.,  N.  S.,  1030;  Turner  v.  Pierce,  31  Wis.  342.) 

McNaughton  &  Berg,  for  Respondent. 

It  cannot  be  said  in  the  case  at  bar  that  Anderson  had 
the  same  means  of  knowing  whether  or  not  the  disputed 
meadow  lands  belonged  to  section  7  that  Mr.  Ulbright  had. 
(Murray  v,  Paquin,  173  Fed.  319.) 

This  court  has  passed  upon  questions  very  similar  to  those 
raised  in  this  case,  concerning  alleged  fraud  or  misrepre- 
sentation in  the  making  of  a  contract.  (Tipton  v.  Ellsworth, 
18  Ida.  207,  109  Pac.  134;  Smdth  v.  Smith,  4  Ida.  1,  35  Pac. 
697.) 

**A  misrepresentation  in  order  to  aflfect  the  validity  of 
a  contract  must  relate  to  some  matter  of  inducement  to  the 
making  of  the  contract  where  the  purchaser  relies  on  the 
superior  knowledge  and  information  of  the  seller,  not  where 
the  purchaser  has  equal  means  of  information  and  may  rely 
upon  his  own  judgment."  (Hill  v.  Bush,  19  Ark.  522;  Ben- 
nett V.  Hickey,  112  Mich.  379,  70  N.  W.  900.), 
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"The  law  will  not  aid  or  help  either  of  the  parties  on  the 
^ound  that  he  himself  has  not  used  diligence  and  common 
sense,  if  the  means  of  information  is  equally  open  to  both 
and  there  has  been  a  mistake  without  fraud  or  falsehood." 
(Nelson  v.  Hudgel,  23  Ida.  327,  130  Pac.  85;  Breshears  v, 
Callender,  23  Ida.  348,  131  Pac.  15.) 

The  $1,000  allowed  by  the  lower  court  for  attorneys'  fees 
was  a  reasonable  amount.  Attorneys  must  necessarily  exer- 
cise considerable  care  and  painstaking  in  the  preparation  of 
the  case  under  an  answer  as  broad  and  indefinite  as  the  an- 
swer filed  in  this  case.  (Warren  v.  Stoddard,  6  Ida.  692,  59 
Pac.  540.) 

AILSHIE,  C.  J.— Fractional  sec.  7,  Tp.  51  N.,  R.  5  W., 
B.  M.,  in  Kootenai  county,  is  a  strip  of  land  containing  some- 
what over  200  acres,  bordered  on  the  west  by  the  irregular 
meander  line  of  Mud  (or  Sucker)  lake.  At  the  north  end 
of  this  section  the  shore  line  of  the  lake,  curving  sharply  to 
the  west,  diverges  abruptly  from  the  meander  line,  leaving 
a  tract  of  nearly  40  acres  between  the  meander  line  and  the 
water  line,  immediately  south  of  the  north  line  of  sec.  7 
extended.  In  other  words,  the  government  surveyor  fixed 
his  meander  line  so  far  inland  at  this  point  that  the  tract 
of  land  referred  to  was  left  outside  of  any  legal  subdivision 
of  his  survey,  and  therefore  had  no  official  existence  on  the 
government  plat. 

The  nondescript  status  of  this  tract  of  land  gave  rise  to  the 
controversy  adjudicated  in  the  case  of  Ulhright  v.  Baslington, 
20  Ida.  542,  119  Pac.  294;  and  is  also  the  moving  cause  of 
litigation  in  the  present  case. 

On  July  6,  1909,  A.  Ulhright  and  Mary  H.  Ulbright,  hus- 
band and  wife,  entered  into  a  contract  with  W.  A.  Anderson 
of  Spokane,  Wash.,  appellant  herein.  By  this  contract  the 
Ulbrights  agreed  to  convey  to  Anderson  certain  real  and  per- 
sonal property  situated  in  Kootenai  county,  including  most 
of  sec.  7,  above  referred  to,  in  exchange  for  certain  lands 
owned  by  Anderson  in  the  state  of  Washington.    The  Ul- 
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brighfs  were  also  to  receive  the  further  consideration  of 
$10,000  to  be  evidenced  by  two  promissory  notes  in  their  favor, 
secured  by  a  mortgage  on  the  Idaho  lands  conveyed  to  Ander- 
son. One  of  these  notes  was  to  be  for  $2,000,  due  Aug.  25, 
1909,  the  other  for  $8,000,  to  be  due  in  five  years.  The  notes 
and  mortgages  were  to  be  executed  and  deeds  exchanged  as 
soon  as  certain  conditions,  specified  in  the  contract,  had  been 
complied  with,  such  as  surveying  the  land  to  be  conveyed 
by  the  Ulbrights,  and  furnishing  abstract  of  title.  The  Ul- 
brights  agreed  to  give  possession  of  the  property  they  were 
transferring  upon  the  payment  of  the  $2,000  note. 

On  July  26,  1909,  the  parties  executed  the  papers  called 
for  by  their  contract  of  July  6th,  although  the  Ulbrights 
had  not  yet  complied  with  the  terms  of  the  contract  which 
required  them  to  have  their  land  surveyed.  It  appears  that 
the  appellant  Anderson  was  already  negotiating  for  a  sale 
of  the  Ulbright  property  and  desired  to  acquire  title  to  it 
without  further  delay.  He  was  therefore  willing  to  waive 
compliance  with  certain  preliminary  requirements  called  for 
by  the  contract.  On  this  date,  therefore,  at  the  solicitation 
of  Anderson,  the  deeds  were  executed  by  the  parties,  the  notes 
and  mortgage  were  signed  by  Anderson  and  the  papers  placed 
in  escrow,  to  be  delivered  upon  Anderson  taking  up  the 
$2,000  note. 

The  original  contract  of  July  6th  excepted  from  the  transfer 
of  fractional  sec.  7  about  twenty  acres  at  the  south  end  of 
the  section,  and  it  contained  the  following  provision:  "First 
parties  agree  to  pay  second  party  $40  in  cash  for  each  acre 
that  the  land  in  sec.  7,  herein  transferred,  falls  short  of  200 
acres  above  the  waters  of  Sucker  Lake ;  said  payment  of  cash 
to  be  made  upon  the  termination  of  this  contract. '*  On 
A.ug.  19, 1909,  the  same  parties  made  a  supplemental  contract, 
wherein  is  recited  the  conveyance  to  Anderson  of  July  26th, 
and  continuing  as  follows: 

**Wheeeas,  it  was  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  said  Anderson  was  to  have  posses- 
sion of  said  lands  on  or  before  August  25,  1909 1  and 
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"Whereas,  certain  controversies  have  arisen  between  the 
parties  of  the  first  part  and  pretended  owners  of  a  portion 
of  the  lands  above  described ;  and 

**  Whereas,  the  said  parties  of  the  first  part  are  unable  to 
give  possession  of  the  lands  in  controversy  and  are  also  unable 
to  give  possession  to  the  party  of  the  second  part  of  the  crop 
of  hay  on  the  lands  in  controversy,  at  the  time  as  agreed  upon ; 

**Now,  Therefore,  as  a  consideration  for  the  extending 
of  the  time  to  the  parties  of  the  first  part  to  obtain  posses- 
sion of  the  lands  in  controversy  for  and  on  behalf  of  the  party 
of  the  second  part,  and  as  a  waiver  of  the  rights  of  the  said 
W.  A.  Anderson  as  to  the  crop  of  hay  now  standing  and  grow- 
ing upon  said  lands  in  controversy,  the  parties  of  the  first 
part  do  hereby  agree  to  convey  to  the  party  of  the  second 
part  the  following  described  lands,  situate  in  Kootenai  County, 
State  of  Idaho,  to  wit'*: 

Then  follows  a  description  of  the  twenty  acres  remaining 
in  section  7  which  had  been  excepted  by  the  Ulbrights  in  their 
deed  of  July  26th,  after  which  the  agreement  concludes  with 
the  following  paragraph: 

**It  being  understood,  however,  that  this  agreement  does 
not  in  any  way  release  the  parties  of  the  first  part  from  the 
terms  of  the  w^arranty  deed  first  above  mentioned,  and  from 
using  all  diligence  in  obtaining  possession  of  the  disputed 
lands  for  the  party  of  the  second  part  herein  and  that  said 
title  is  to  be  obtained  by  said  parties  of  the  first  part  for  the 
party  of  the  second  part  within  a  reasonable  time  from  date 
hereof." 

On  the  same  day,  Aug.  19th,  Anderson  paid  the  $2,000  note 
specified  in  the  contract,  though  by  the  terms  of  the  contract 
it  was  not  due  until  the  25th,  and  the  papers  evidencing  the 
entire  transaction  were  delivered  to  the  parties  entitled  to 
them,  including  a  deed  for  the  remaining  twenty  acres  in  sec. 
7  not  included  in  the  original  contract  of  July  6th. 

By  the  terms  of  the  mortgage  given  the  Ulbrights  to  secure 
Anderson's  $8,000  note,  the  mortgagees  had  the  option  of 
declaring  the  note  and  mortgage  due  on  default  of  any  inter- 
est payment.    No  payments  of  interest  were  ever  made.    On 
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Jan.  9,  1912,  the  Ulbrights  assigned  the  note  and  mortgage  to 
one  Perry  Krebs,  and  on  Oct.  30,  1912,  Krebs  assigned  to 
Andrew  Coolin,  the  respondent  in  this  ease.  Soon  after  ob- 
taining this  assignment  Coolin  began  foreclosure  proceedings, 
upon  the  termination  of  which  he  secured  judgment  in  the 
lower  court  for  $10,181.64,  and  the  further  sum  of  $1,000 
as  attorney  fees,  and  costs,  from  which  judgment  this  appeal 
was  taken. 

During  the  whole  period  of  these  transactions  between  the 
Ulbrights  and  Anderson,  a  dispute  had  been  in  progress  be- 
tween the  Ulbrights  and  certain  land  owners  or  claimants 
adjoining  them  on  the  north, — Baslington  and  Wright, — as 
to  the  ownership  of  the  unsurveyed  and  unplatted  tract  of 
land  referred  to  in  the  beginning  of  this  opinion.  The  con- 
tention of  appellant  is  that  the  Ulbrights  concealed  this  dis- 
pute from  him  at  the  time  he  contracted  for  the  purchase  of 
sec.  7,  and  that  Mr.  Ulbright  positively  represented  to  him, 
at  the  time  he  showed  him  over  the  land,  that  the  unsurveyed 
and  unplatted  tract  referred  to  was  a  part  of  sec.  7,  thereby 
inducing  him  to  make  the  purchase. 

In  his  answer  the  defendant  admitted  the  execution  of 
the  note  and  mortgage  and  the  nonpayment  of  interest,  but 
denied  that  the  plaintiff  was  the  lawful  holder.  In  his  af- 
firmative defense  he  recites  the  conditions  of  the  contract  of 
July  6th,  and  makes  the  following  allegation: 

"That  at  the  time  of  said  purchase  of  said  section  seven 
(7)  hereinabove  set  forth,  in  order  to  induce  the  defendant 
herein  to  make  said  purchase  and  to  execute  said  mortgage  and 
said  notes  as  a  part  of  the  purchase  price  thereof,  said  above 
mentioned  A.  Ulbright  and  Mary  H.  Ulbright,  his  wife,  did 
show  to  this  defendant  said  section  seven  (7)  hereinabove  set 
forth  and  included  in  said  mortgage,  and  did,  at  the  time  of 
showing  said  lands  take  this  defendant  upon  said  section 
seven  and  show  him  the  north  line  of  said  section  seven  and 
show  him  all  of  the  land  lying  south  of  said  north  line  of  said 
section  seven  between  said  north  line  of  said  section  seven 
and  the  water  line  of  what  is  known  as  Sucker  lake,  and  did, 
at  said  time  represent  to  this  defendant,  that  they  were  the 
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owners  of  and  possessed  of  all  of  said  section  seven,  and  did 
represent  to  this  defendant,  that  all  of  the  land  lying  south 
of  the  north  line  of  said  section  seven,  and  particularly  the 
land  lying  between  said  north  line  of  said  section  seven  and 
the  water  line  of  said  Sucker  lake,  bounded  on  the  west  by  the 
north  and  south  line  of  said  section  seven,  which  said  line 
is  the  same  as  the  west  line  of  Township  Fifty-one  (51), 
Range  Five  (5)  W.,  B.  M.,  when  extended  into  the  waters 
of  Sucker  lake,  was  owned  by  said  A.  Ulbright  and  Mary  H. 
Ulbright,  his  wife,  and  was  a  part  of  said  section  seven,  and 
did  sell  the  same  to  this  defendant  as  a  part  of  said  purchase 
and  sale. 

**That  said  land  so  shown  and  represented  to  be  owned  and 
possessed  by  said  A.  Ulbright  and  Mary  H.  Ulbright,  his 
wife,  in  said  section  seven,  as  above  set  forth,  between  the 
north  line  thereof,  and  the  said  water  line  of  Sucker  lake, 
was  very  valuable  land,  and  this  defendant,  relying  on  the 
value  thereof  and  the  representations  made  by  said  A.  Ul- 
bright and  Mary  H.  Ulbright  his  wife,  that  they  were  the 
owners  thereof,  was  thereby  induced  to  purchase  said  lands 
as  above  set  forth,  and  to  execute  said  notes  and  mortgage 
set  forth  in  the  complaint." 

In  a  succeeding  paragraph  he  alleges  his  damage  in  the 
sum  of  $10,000  on  account  of  not  being  placed  in  possession 
of  said  land. 

Defendant's  allegations  of  misrepresentation  on  the  part 
of  the  Ulbrights,  as  to  the  land  embraced  in  sec.  7,  were  not 
proved  on  the  trial;  in  fact,  the  preponderance  of  the  testi- 
mony was  the  other  way.  Against  the  testimony  of  Anderson 
that  these  representations  were  made  is  the  testimony  of 
Ulbright,  to  the  effect  that  Anderson  was  informed,  before  the 
contract  of  July  6th  was  entered  into,  of  the  dispute  in  regard 
to  the  unsurveyed  land.  Ulbright  is  corroborated  in  this  by 
the  witness  Mauser,  who  went  with  Ulbright  and  Anderson 
at  the  time  Ulbright  showed  Anderson  the  boundaries  of  the 
land  he  proposed  to  sell  to  appellant.  Mauser  testified  that 
Ulbright  said  at  that  time  in  the  presence  of  Anderson:  ''He 
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fibred  about  fifteen  or  sixteen  acres  in  that  meadow,  but 
that  he  was  not  positive  that  that  belonged  to  section  7." 

By  referring  to  the  recitals  in  the  agreement  of  Aug.  19, 
1909,  above  quoted,  it  is  apparent  that  Anderson  was  at  that 
time  certainly  aware  of  the  controversy  over  the  land  in 
dispute,  since  one  of  the  considerations  for  the  deeding  of 
the  additional  twenty  acres  by  the  Ulbrights  was,  **  Whereas, 
certain  controversies  have  arisen  between  the  parties  of  the 
first  part  (Ulbrights)  and  pretended  owners  of  a  portion  of 
the  lands  above  described ;  and 

*' Whereas,  the  said  parties  of  the  first  part  are  unable  to 
give  possession  of  the  lands  in  controversy.*' 

Nevertheless,  at  this  time  Anderson  proceeded  to  make  the 
first  payment  of  $2,000  on  the  contract  and  the  purchase  was 
consummated  by  delivery  of  the  deeds  to  the  property. 

It  is  contended  by  counsel  for  appellant  that  language  in 
the  contract  of  Aug.  19th  amounts  to  an  unconditional  guar- 
anty of  title  from  Ulbright  to  the  land  in  controversy.  A 
reading  of  the  contract,  the  material  parts  of  which  we  have 
set  forth  above,  will  show  that  it  does  not  bear  out  such  con- 
struction. As  already  stated,  the  contract  begins  by  reciting 
the  conveyance  made  to  Anderson  by  Ulbrights  on  June  26th, 
and  it  then  describes  exactly,  by  legal  subdivisions,  the  lands 
conveyed  by  Ulbrights  at  that  time.  It  specifies  **and  all 
of  section  seven  (7)  except  a  strip  of  ground,'*  followed  by 
the  reservation  already  mentioned.  When,  therefore,  the 
contract  goes  on  to  say:  ** Whereas,  certain  controversies  have 
arisen  between  the  parties  of  the  first  part  and  pretended 
owners  of  a  portion  of  the  lands  above  described,"  the  as- 
sumption is  plainly  made  that  the  lands  in  dispute  are  a  part 
of  sec.  7,  and  it  is  evident  that  only  upon  that  assumption 
did  Ulbright  contract  to  use  **all  diligence  in  obtaining  pos- 
session of  the  disputed  lands  for  the  party  of  the  second 
part  herein,  and  that  said  title  is  to  be  obtained  by  said  par- 
ties of  the  first  part  for  the  party  of  the  second  part  within 
a  reasonable  time  from  date  hereof.  * '  The  conclusion  follows 
that  when  the  ** disputed  lands'*  were  adjudicated  not  to 
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belong  to  sec.  7,  Ulbright's  obligation  to  secure  title  for  them 
to  his  grantee  ceased. 

Soon  after  the  deal  was  closed  between  Anderson  and 
the  Ulbrights  for  the  transfer  of  sec.  7,  the  Ulbrights,  in 
accordance  with  their  agreemept  of  Aug.  19th,  began  a  suit  in 
the  district  court  against  Baslington  for  possession  of  the 
disputed  area.  This  suit  was  decided  in  Ulbright's  favor  in 
the  district  court  and  appealed  to  this  court,  in  which  the 
judgment  of  the  lower  court  was  reversed.  (TJlbright  v, 
Baslington,  20  Ida.  542,  119  Pac.  294.)  By  this  decision  it 
was  held  that  **the  appellant  (Wright,  intervenor),  is  en- 
titled to  take  the  upland  between  his  meander  line  and  the 
lake  within  side  or  boundary  lines  drawn  from  the  end  of  the 
meander  line  at  each  side  of  his  tract  of  land  to  the  center 
of  the  lake,"  and  Wright  accordingly  secured  the  disputed 
land.  That  controversy  was  thus  finally  settled  adversely  to 
the  contention  of  Ulbright  and  his  grantee  Anderson. 

In  our  opinion  the  vital  and  controlling  question  in  this 
case  is:  Can  the  mistake  of  a  purchaser,  as  to  what  is  in- 
cluded within  the  bounds  of  a  legal  subdivision  of  land,  be 
the  basis  for  equitable  relief  in  his  favor  as  against  an  action 
for  the  recover}'  of  the  purchase  price  ? 

As  above  stated,  the  appellant  entirely  failed  to  prove  at 
the  trial  that  any  deceit  or  imposition  was  practiced  upon 
him  by  the  vendor  Ulbright.  The  evidence  shows  that  the 
bargain  was  of  appellant's  seeking;  his  own  testimony  dis- 
closes that  the  original  contract  for  the  transfer  of  this  prop- 
erty was  drawn  from  memoranda  made  by  appellant  himself. 
This  contract  is  carefully  drawn,  with  the  evident  design  of 
protecting  appellant  in  every  possible  way.  However,  appel- 
lant did  not  wait  for  certain  preliminary  requirements  or 
conditions  of  the  contract  to  be  performed  by  the  Ulbrights 
before  making  the  first  payment  and  receiving  his  deed. 
Again,  he  was  the  active  or  moving  party,  and,  as  the  evidence 
shows,  induced  the  Ulbrights  against  their  inclination  to 
accelerate  the  transaction  and  close  the  deal,  in  advance  of 
the  time  specified  in  the  contract,  in  order  that  he  might 
acquire  title  and  be  in  a  position  to  make  anothec  deal  which 
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he  had  in  view.  All  this  time  he  had  knowledge,  according 
to  the  preponderance  of  the  testimony,  of  the  uncertainty 
existing  as  to  the  actual  area  of  fractional  sec.  7.  Moreover, 
according  to  the  abstract  of  title  to  the  property,  which  is  an 
exhibit  in  the  case,  he  had  constructive  notice  that  a  claim 
to  the  disputed  area  was  of  record  in  the  county  recorder's 
oflBce  at  the  time  he  signed  the  original  contract  on  July  6th. 
When  the  deeds  were  exchanged  and  the  transaction  consum- 
mated on  Aug.  19th,  he  voluntarily  waived  the  contractual 
requirement  for  the  establishment  of  lines  and  corners,  and 
it  is  apparent  that  at.  least  a  part  of  the  consideration  for 
the  deeding  of  the  additional  twenty  acres  which  he  received 
from  the  Ulbrights  on  that  date  was  the  relinquishment  on 
his  part  of  any  claim  to  rebate  on  the  purchase  price,  should 
sec.  7  eventually  prove  to  contain  less  than  200  acres. 

Counsel  for  respondent  have  cited  in  their  brief  a  number 
of  eases  on  the  question  of  mistake  in  contract,  most  of  which 
relate  to  the  question  of  equitable  relief  for  mistakes  of  fact. 
As  held  by  this  court  in  a  recent  case : 

"Where  parties  are  mutually  cognizant  of  the  facts  acted 
upon,  or  stand  upon  the  same  footing  with  relation  to  them, 
and  there  exists  no  fiduciary  relation  between  them,  the  law 
will  not  lend  its  aid  to  help  the  injured  party  for  the  simple 
reason  that  he  has  not  himself  used  diligence  and  common 
sense,  if  the  means  of  information  is  equally  open  to  both 
parties,  and  there  has  been  a  mistake  without  fraud  or  false- 
hood.''    {Nelson  v.  Hudgel,  23  Ida.  335, 130  Pac.  85.) 

A  somewhat  diflferent  question  is  raised  in  the  present  case. 
The  controversy  as  to  the  legal  area  of  fractional  sec.  7  in- 
volves not  a  question  of  fact,  but  a  question  of  law.  By  no 
known  method  of  investigation  for  the  ascertainment  of  facts 
could  it  be  determined  how  this  question  might  be  resolved 
in  the  courts. 

Suppose,  for  instance,  Anderson  had  insisted  that  Ulbright 
comply  with  that  provision  of  the  original  contract  which 
required  of  Ulbright  that  '*A11  lines  and  corners  are  to  be 
properly  extended  and  marked  according  to  official  survey," 
and  an  expensive  and  elaborate  survey  had  accordingly  been 
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made.  It  is  apparent  that  the  legal  question  as  to  whether 
the  nnsurveyed  and  unplatted  tract  of  land  in  controversy 
belonged  to  sec.  7  would  not  have  been  affected  in  the  least 
by  such  survey.  The  only  means  of  settling  that  question 
was  by  judicial  procedure.  Ulbright  appears  in  good  faith  to 
have  promptly  resorted  to  that  mode  of  determination. 
Almost  immediately  after  the  contract  of  July  6th  was  made 
he  began  suit  in  the  district  court  to  have  this  matter  adjudi- 
cated. 

It  is  obvious  that  neither  he  nor  anyone  else  could  know 
in  advance  what  would  be  the  result  of  that  suit.  In  other 
words,  Anderson  took  his  chance  on  the  issue  of  this  litiga- 
tion. Even  if  the  Ulbrights  made  the  misrepresentations  to 
Anderson  in  reference  to  this  land  being  a  part  of  sec.  7, 
which  Anderson  avers,  such  misrepresentations  would  have 
been  statements  of  a  proposition  of  law. 

"A  statement  of  a  proposition  of  law  which  the  defendant 
had  just  as  good  an  opportunity  to  ascertain  the  correctness 
of  as  had  the  plaintiff,  whether  true  or  false,  could  not  be 
used  as  a  defense  in  an  action  upon  the  note."  {Smith  v. 
Smith,  4  Ida.  1,  35  Pac.  697.) 

It  may  indeed  be  admitted  that  the  rule,  th^t  a  mistake 
of  law  does  not  excuse,  would  not  apply  where  the  mistake 
of  one  party  to  the  contract  was  induced  by  misrepresenta- 
tions of  the  other.  But,  as  we  have  seen,  no  such  misrepresen- 
tations have  been  proved  in  this  case. 

It  may  also  be  conceded  that  where  ignorance  of  the  law 
on  the  part  of  both  parties  to  a  contract  has  conferred  on 
one  of  them  an  unconscionable  advantage,  and  where  there  has 
been  neither  misrepresentation  on  one  side  nor  negligence  on 
the  other,  the  rule  will  be  relaxed  in  a  court  of  equity.  But 
here  again  we  are  confronted  with  the  circumstance  that  appel- 
lant in  this  case  was  not  an  innocent  purchaser.  His  own  con- 
tract of  Aug.  19th  discloses  his  knowledge  of  the  doubt  which 
clouded  the  title  to  the  land  in  controversy;  nevertheless  he 
hastened  to  make  his  first  payment  and  conclude  the  transac- 
tion. 
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Considerable  documentary  evidence  was  introduced  at  the 
trial  of  this  case,  including  the  papers  which  evidence  the 
transactions  between  the  parties,  and  in  particular  a  number 
of  letters  written  by  the  appellant  subsequent  to  the  con- 
summation of  the  negotiations.  The  latter  are  of  slight  evi- 
dentiary value,' as  we  view  the  question  at  issue.  These  let- 
ters disclose  an  excusable  endeavor  on  the  part  of  Anderson 
to  commit  his  grantor,  Ulbright,  to  a  guaranty  of  title  to  the 
land  in  dispute,  and  to  hold  him  responsible  in  damages  for 
failure  to  give  possession.  There  are  also  appended  to  the 
deposition  of  the  witness  Golden  in  the  transcript  copies  of 
papers  entitled  Defendant's  Exhibits  '*A"  and  **B"  for 
identification,  the  contents  of  which  appear  to  be  identical, 
purporting  to  be  signed  by  Ulbright  and  **to  agree  to  settle 
in  full  with  said  Anderson  for  all  losses  which  shall  or  may 
result  from  not  having  peaceable  possession  of « said  crops 
properly  harvested  and  possession  of  said  lands  and  build- 
ings, for  the  year  1910,  and  as  long  thereafter  as  quiet  and 
peaceable  possession  of  said  lands  and  crops  is  disputed  or 
denied  by  any  person  or  claimant  of  ownership  thereto."  It 
is  not  clear,  however,  that  the  originals  were  admitted  in  evi- 
dence, and  their  authenticity  was  disputed  on  the  stand  by 
Mr.  Ulbright. 

In  the  view  which  the  court  takes  of  the  underlying  equities 
of  this  case,  it  is  unnecessary  to  discuss  whether  respondent 
was  a  holder  in  due  course,  or  whether  the  successive  transfers 
of  the  note  were  properly  alleged  and  proved.  Appellant's 
contention  that  respondent  took  the  note  subject  to  all  de- 
fenses may  be  conceded,  but  it  cannot  aid  defendant  when  his 
defenses  fail.  The  trial  judge  was  liberal  in  his  admission 
of  evidence  which  might  for  any  reason  be  material  or  rele- 
vant to  the  points  at  issue.  We  have  carefully  gone  over  the 
evidence,  and  we  do  not  find  any  error  in  that  regard.  Neither 
do  we  find  any  prejudicial  error  in  the  rulings  of  the  court 
below  excluding  certain  offered  evidence  on  behalf  of  de- 
fendant. Counsel  particularly  assigns  as  error  the  court's 
refusal  to  admit  the  files  in  the  case  of  Ulbright  v,  Baslington, 
already  referred  to.    The  court  committe'd  no  error  in  that 
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respect,  as  the  matter  offered  was  not  shown  to  be  material 
to  the  issues,  and  its  admission  would  not  have  aided  appellant. 
Exception  is  also  taken  to  the  allowance  of  an  attorney  fee 
of  $1,000.  Plaintiff  in  his  complaint  prayed  for  a  fee  of 
$1,500,  which  the  lower  court  reduced  to  $1,000,  and  under  the 
circumstances  of  this  case  we  are  not  inclined  to  disturb  the 
amount  fixed  by  the  trial  court. 

The  judgment  of  the  lower  court  is  affirmed.     Costs  awarded 
in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


ON  PETITION  FOB  REHEARING. 
(June  16,  1914.) 

AILSHIE,  C.  J. — A  petition  for  rehearing  has  been  filed 
on  behalf  of  appellants,  from  which  it  would  appear  that 
counsel  do  not  clearly  apprehend  the  grounds  upon  which 
the  decision  of  the  court  was  based  or  its  legal  effect.  It  is 
true,  as  urged  by  counsel,  that  a  court  of  equity  may  properly, 
under  certain  circumstances,  grant  relief  from  the  conse- 
quences of  a  mistake  of  law,  but  not  when  the  party  seeking 
the  relief  has  himself  been  negligent  in  safeguarding  his  in- 
terests, and  is  charged  with  notice  of  doubtful  title  as  regards 
the  property  he  is  bargaining  for,  before  consummating  the 
transaction  of  which  he  complains. 

Counsel  calls  our  attention  to  the  following  language  in 
the  opinion:  "Soon  after  the  deal  was  closed  between  Ander- 
son and  the  Ulbrights  for  the  transfer  of  section  7,  the  Ul- 
brights,  in  accordance  with  their  agreement  of  August  19th, 
began  a  suit  in  the  district  court  against  Baslington  for  pos- 
session of  the  disputed  area,"  and  it  is  pointed  out  that  this 
suit  was  started  on  July  22d,  nearly  a  month  previous  to  the 
contract  of  Aug.  19th,  and  could  not,  therefore,  have  been 
in  pursuance  of  that  contract.  The  closing  of  the  deal  re- 
ferred to  in  the  sentence  above  quoted  was  evidenced  by  the 
original  contract  of  July  6thy  to  which  the  contract  of  Aug. 
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19th  was  ancillary.  In  any  event  it  is  immaterial  whether 
the  Ulbrights  began  this  suit  in  pursuance  of  the  contract 
of  July  6th,  or  in  accordance  with  a  later  understanding 
which  was  evidenced  by  the  contract  of  Aug.  19th,  or  inde- 
pendent entirely  of  any  express  agreement  so  to  do.  The 
record  shows  that  soon  after  the  negotiations  for  the  property 
were  substantially  closed  by  the  contract  of  July  6th,  they 
did  in  apparent  good  faith  begin  and  prosecute  a  suit  for 
the  purpose  of  acquiring  title  to  the  land  in  dispute  on  behalf 
of  their  grantee. 
The  petition  for  rehearing  is  denied. 

Sullivan,  J.,  concurs. 


(May  9,  1914.) 

AUGUST    FOX,    Respondent,    v.    SPOKANE    INTERNA- 
TIONAL  RAILWAY  COMPANY,  Appellant. 

[140  Pac.  1103.] 

Specific  Performance — Part  Consideration  for  Railroad  Right  of 
Way — Construction  of  Crossing. 

1.  Where  a  railroad  company  piirchased  a  right  of  way  across 
the  lands  of  F.  and  paid  certain  cash  consideration  and  entered  into 
an  agreement  to  construct  a  crossing  over  its  right  of  way  and 
track  for  the  convenience,  use  and  benefit  of  F.,  and  for  such  con- 
sideration and  upon  the  execution  of  such  a  contract  F.  conveyed  to 
the  railroad  company  such  right  of  way,  and  the  company  con- 
structed its  road  thereon,  it  will  not  be  sufficient  excuse  to  consti- 
tute a  defense  to  an  action  for  specific  performance  of  the  contract 
that  the  roads  by  and  over  F.'s  land  have  been  changed  and  that 
the  railroad  track  at  the  place  where  the  crossing  was  to  be  con- 
structed runs  through  a  deep  cut  instead  of  on  the  surface,  and 
that  it  will  be  necessary  to  build  an  overhead  crossing  instead  of  a 
grade  crossing,  and  that  the  expense  of  constructing  and  maintain- 
ing the  same  will  be  heavier  than  was  anticipated  by  the  company 
at  the  time  the  contract  was  made. 

2.  Where  the  knowledge  or  means  of  knowledge  of  the  future 
condition  or  ehanges  that  may  take  place  are  peculiarly  within  the 
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possession  of  the  railroad  company  which  is  about  to  construct  a 
railroad  and  has  agreed  to  maintain  a  crossing  over  its  right  of 
way  and  track,  and  it  enters  into  a  contract  to  maintain  a  crossing, 
it  will  not  thereafter  be  heard  to  complain  on  the  ground  that  the 
contract  was  unfair  and  became  more  onerous  than  was  anticipated 
at  the  time  the  contract  was  entered  into  by  reason  of  the  track 
having  to  be  laid  through  a  cut  instead  of  on  the  surface  of  the 
ground,  and  that  other  conditions  have  changed  since  the  contract 
was  entered  into. 

3.  Facts  of  this  case  examined  and  considered  and  held  that  it  is 
a  proper  case  for  the  specific  performance  of  the  contract  and  that 
no  just  defense  is  presented  which  would  excuse  or  relieve  the  com- 
pany from  specific  performance. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Bonner  County.    Hon.  John  M.  Flynn,  Judge. 

Action  for  specific  performance.  Judgment  for  plaintiff. 
Defendant  appealed.    Affirmed. 

Allen  &  Allen  and  H.  H.  Taylor,  for  Appellant. 

The  changed  conditions  existing  now  to  what  they  existed 
at  the  time  the  contract  was  made  has  made  it  very  inequitable 
and  unjust  to  compel  a  specific  performance  of  the  contract. 
(Pomeroy  on  Contracts  (Specific  Performance),  sec.  185,  and 
authorities  cited.) 

G.  H.  Martin,  for  Respondent. 

The  rule  for  the  specific  enforcement  of  a  contract  for  the 
construction  and  maintenance  of  an  improvement  has  most 
often  been  applied  to  railroad  companies  which  acquire  the 
right  of  way  from  the  land  owner  on  the  faith  of  its  contract 
to  construct  for  the  convenience  of  the  owner  a  passage  be- 
neath or  over  its  track ;  to  fence  its  right  of  way ;  to  construct 
a  station;  to  put  in  a  sidetrack  for  owner's  convenience;  to 
bridge  its  tracks  or  to  build  a  road,  or  wharf,  or  a  drain. 
(36  Cyc.  584;  Baltimore  etc.  R.  Co,  v.  Brubaker,  217  111.  462, 
75  N.  E.  523;  Owens  v,  Carthage  etc.  Ry.  Co.,  110  Mo.  App. 
320,  85  S.  W.  987 ;  Oloe  v.  Chicago  etc.  R.  Co.,  65  Neb.  680, 
91  N.  W.  547;  Johnson  v.  Ohio  River  R.  Co.,  61  W.  Va.  141, 
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56  S.  E.  200;  Post  V.  West  Shore  B.  Co.,  123  N.  Y.  580,  26 
N.  E.  7 ;  Cincimiati  etc.  R.  B.  v.  Wall,  48  Ind.  App.  605,  96 
N.  E.  389 ;  Taylor  v.  Florida  East  Coast  B.  Co.,  54  Fla.  635, 
127  Am.  St.  155,  45  So.  574,  14  Ann.  Cas.  472,  16  L.  R.  A., 
N.  S.,  307.) 

The  defense  of  hardship  and  expense  in  maintaining  farm 
crossings  does  not  avail  the  company  when  such  crossings  are 
necessary  for  the  convenient  use  of  the  plaintiff's  farm. 
(Baltimore  etc.  B.  Co.  v.  BruhaJcer,  supra.) 

We  have  no  statutory  provision  in  Idaho  for  the  construc- 
tion by  railway  companies  of  a  private  crossing.  The  case 
of  Lane  v.  Pacific  &  I.  N.  By.  Co.,  8  Ida.  230,  67  Pac.  656,  is 
decisive  of  the  case  at  bar. 

AILSHIE,  C.  J. — This  action  was  brought  to  compel  the 
appellant  railway  company  to  construct  an  open  crossing  over 
its  track  where  it  runs  through  the  respondent's  land,  and 
to  recover  damages  for  the  failure  and  neglect  so  to  do.  It  is 
alleged  and  admitted  that  on  or  about  the  8th  of  November, 
1905,  respondent  and  appellant  entered  into  an  agreement, 
by  the  terms  of  which  respondent  agreed  to  convey  to  the 
railway  company  a  strip  of  land  one  hundred  feet  wide,  being 
fifty  feet  on  each  side  of  the  center  line  of  its  railroad  track, 
across  the  S.  E.  ^4  of  the  N.  W.  l^  and  the  N.  W.  14  of  the 
N.  E.  14  of  sec.  32,  and  thereafter  the  railway  company  con- 
structed its  road  across  this  land.  The  company  agreed  to 
pay  the  respondent  $125  in  cash,  and  to  construct  and  main- 
tain an  open  crossing  over  its  right  of  way  and  track  near 
by  the  respondent's  residence.  The  right  of  way  granted 
runs  through  respondent's  land,  dividing  it  into  two  tracts, 
one  on  each  side  of  the  railroad  track.  Pursuant  to  this 
agreement  the  respondent  executed  and  delivered  to  appellant 
a  deed  for  the  right  of  way  across  the  land,  and  appellant  paid 
therefor  $125,  and  at  the  same  time  executed  and  delivered 
to  respondent  a  written  agreement  for  the  construction  of  the 
crossing,  which  agreement  is  as  follows : 
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''Laclede,  Idaho,  Nov.  8,  1905. 
"Pursuant  to  a  deed  executed  this  date  for  a  right  of  way 
granted  by  August  Fox  to  the  Spokane  International  Rail- 
way Company  across  NW.  ^  of  NE.  ^4  and  SB.  14  NW.  14, 
Sec.  32,  Twp.  56  N.,  R.  3  W.,  Boise  Meridian,  the  said  railway 
agrees  to  construct  and  maintain  an  open  crossing  across  said 
right  of  way  on  the  road  used  by  said  Fox  leading  east  from 
his  residence. 

"'(Signed)     SPOKANE    INTERNATIONAL    RAIL- 
WAY  COMPANY, 

"By  ARTHUR  J.  SHAW, 
"Right  of  Way  Agent." 

After  the  road  was  constructed  the  matter  ran  along  from 
time  to  time  without  any  crossing  being  made,  and  in  the 
meanwhile  it  appears  that  some  change  was  made  in  the 
public  road  or  thoroughfare  across  and  by  respondent's  land. 
In  the  summer  of  1912  the  railroad  company  fenced  its  right 
of  way  without  making  provision  for  the  construction  of  the 
crossing  as  provided  for  in  its  agreement.  Thereafter,  on 
the  5th  day  of  August,  1912,  respondent,  through  his  attorney, 
made  written  demand  upon  appellant  for  the  construction  of 
the  crossing,  and  thereafter,  on  the  6th  day  of  August,  1912, 
the  president  of  the  appellant  company,  D.  C.  Corbin,  wrote 
to  the  attorney  for  respondent  in  reply  to  the  demand  for  the 
construction  of  the  crossing  as  follows: 

"Spokane  International  Railway  Co. 

"Spokane,  Washington,  August  6,  1912. 
"Mr.  G.  H.  Martin,  Attorney,  Sandpoint,  Idaho. 

"Dear  Sir — I  have  your  letter  of  the  5th  inst.  You  may 
inform  your  client  that  we  will  comply  with  our  agreement 
with  him  very  shortly. 

"Yours  truly, 
"  (Signed)     D.  C.  CORBIN,  President." 
The  controversy  arose  over  the  fact  that  the  railroad  com- 
pany had  made  a  deep  cut  through  respondent's  land  in  the 
place  where  it  was  agreed  this  crossing  should  be  maintained, 
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and  it  became  impracticable  to  construct  and  maintain  a 
grade  crossing,  but,  on  the  contrary,  would  be  necessary  to 
construct  and  maintain  an  overhead  crossing  in  the  event  any 
crossing  is  maintained  there  at  all. 

The  chief  contention  made  by  appellant  is  that  to  construct 
and  maintain  an  overhead  crossing  over  appellant's  road  will 
be  a  continuing  and  perpetual  expense  and  charge  on  the 
railroad  company,  and  that  the  failure  to  construct  such  cross- 
ing can  be  adequately  compensated  in  damages  and  that  under 
such  circumstances  specific  performance  should  not  be  ordered. 
In  justification  and  support  of  this  contention  appellant 
quotes  at  length  from  Pomeroy  on  Contracts,  at  sec.  -185, 
where  the  author  discusses  the  subject  of  specific  perform- 
ance as  follows : 

"Not  only  must  the  agreement  be  fair  and  reasonable  in 
its  terms  and  its  surrounding  circumstances,  it  is  also  a 
well-settled  doctrine  that  its  specific  execution  must  not  be 
oppressive — that  is,  the  performance  must  not  be  a  great 
hardship  to  the  parties.  This  rule  includes  the  one  treated 
of  in  the  last  section — ^since  every  unfair  contract  is  essen- 
tially unconscionable  and  hard — but  it  is  more  extensive — 
since  the  oppressive  nature  of  the  performance  may  result 
from  the  situation  or  relations  of  the  parties  exterior  to  and 
unconnected  with  the  terms  of  the  contract  itself  or  the  cir- 
cumstances of  its  conclusion.  The  oppression  and  hardship, 
therefore,  which  fall  within  the  scope  of  the  doctrine  may 
result  from  the  unequal,  unconscionable  provisions  of  the 
contract  itself,  or  from  external  facts,  events  or  circumstances 
which  control  or  affect  the  situation  and  relations  of  the 
defendant  with  respect  to  the  performance." 

In  our  opinion,  the  present  case  is  not  one  presenting  such 
facts  as  will  bring  it  within  the  rule  which  Mr.  Pomeroy  sug- 
gests. Here  the  contract  was  fairly  made  and  the  facts  were 
equally  known  to  both  parties.  The  promise  to  construct  and 
maintain  the  crossing  was  part  of  the  consideration  for  the 
right  of  way,  and  while  its  maintenance  will  be  a  continuing 
and  permanent  charge  on  the  railroad  company,  that  was 
necessarily  included  in  the  terms  of  the  contract  and  must 
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have  been  foreseen  and  contemplated  at  the  time  of  the  execu- 
tion of  the  contract.  While  it  may  not  have  been  anticipated 
that  a  grade  crossing  could  not  be  maintained,  that  knowledge 
was  peculiar  to  the  railroad  company  and  not  to  the  land 
owner,  and  respondent  cannot  be  charged  with  such  knowl- 
edge or  with  in  any  way  overreaching  appellant  in  securing 
a  contract  for  a  more  expensive  crossing  than  it  could  foresee 
or  anticipate.  The  company  had  charge  of  establishing  its 
grades  and  in  so  laying  its  road  as  to  make  a  cut  at  the  place 
where  this  crossing  was  to  be  built  and  maintained.  On  the 
other  hand,  if  the  court  should  refuse  to  decree  a  specific 
performance  of  this  contract,  it  would  result  in  perpetually 
lessening  the  value  of  respondent's  land  and  impairing  its 
use  to  the  owner,  and  if  he  should  want  to  sell  it  to  someone 
else,  he  would  not  be  able  to  realize  as  much  from  such  sale 
without  this  crossing  as  he  would  be  able  to  get  with  it. 

This  case  seems  to  fall  within  the  rule  adopted  in  Lane  v. 
Pacific  &  I.  N.  By.  Co.,  8  Ida.  230,  67  Pac.  656,  and  the  dis- 
eussion  contained  in  the  opinion  of  that  case  is  well  applicable 
here. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  in  favor  of  respondent. 

Sullivan,  J.,  concurs. 

Id*bo.  Vol.  26— ft 
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(May  9,  1914.) 

H.  W.  SOULE,  Trustee  for  the  ASHTON  HARDWARE  & 
IMPLEMENT  COMPANY,  a  Corporation,  Bankrupt, 
Respondent,  v.  FIRST  NATIONAL  BANK  OP  ASH- 
TON, a  Corporation,  Appellant. 

[140  Pac.  1098.] 

Erroneous  Instructions  —  Bequisiti  Proof  —  Intent  —  Burden  op 
Proof — Statute  Repealed — Admission. 

1.  Instructions  examined  and  found  erroneous. 

2.  In  an  action  by  a  trustee  of  a  bankrupt  estate  to  set  aside 
a  transfer  on  the  ground  that  a  preference  has,  by  such  transfer, 
been  created  within  the  inhibition  of  the  act  of  Congress,  and  the 
several  acts  amendatory  thereof,  to  establish  a  uniform  act  of  bank- 
ruptcy in  the  United  States,  said  trustee  must  prove  by  suflScicnt 
evidence  that  the  bankrupt  (1)  while  insolvent,  (2)  within  four 
months  of  the  bankruptcy,  (3)  made  the  transfer  in  question,  '4) 
that  the  creditor  receiving  the  transfer  will  be  thereby  entitled  to 
obtain  a  greater  percentage  of  his  debts  than  other  creditors  of  the 
same  class,  and  (5)  that  tho  creditor  had  reasonable  cause  to  believe 
that  the  enforcement  of  such  transfer  would  effect  a  preference. 

3.  In  an  action  of  this  character  an  inquiry  as  to  the  intent  of 
the  bankrupt  to  effect  a  preference  is  not  necessary. 

4.  The  burden  of  proof  that  the  creditor  had  reasonable  cause 
to  believe  that  the  enforcement  of  a  transfer  would  effect  a  prefer- 
ence is  upon  the  trustee. 

5.  An  instruction  based  upon  a  legislative  enactment  which  had 
theretofore  been  repealed,  and  which  was  not  then  in  force,  is  error. 

6.  Instruction  based  upon  lack  of  denial,  and  admission  thereby 
made,  examined  and  found  sufficient. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District  for  Fremont  County.     Hon.  James  G.  Gwinn,  Judge. 

Action  to  recover  the  value  of  notes  and  money,  and  to  set 
aside  the  transfer  of  the  same  as  a  preference  prohibited  by 
the  bankruptcy  act.  Judgment  for  plaintiff.  Defendant 
appealed.    Reversed, 


Digitized  by 


Google 


May,  1914.]         Soule  v.  First  Nat.  Bank.  67 

Opinion  of  the  Court — Walters,  District  Judge. 

N.  D.  Jackson,  for  Appellant. 

The  right  of  the  trustee  in  bankruptcy  to  avoid  a  preference 
is  made  to  depend  not  upon  the  fact  that  the  preference  was 
given,  but  upon  the  knowledge  of  the  person  receiving.  (Coder 
V.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  437,  53  L.  ed.  772,  16  Ann. 
Cas.  1008.) 

Soule  &  Soule,  for  Respondent. 

In  a  case  where  a  fact  is  alleged  in  the  complaint  and  not 
denied  in  the  answer,  the  jury  should  be  instructed  that  the 
fact  is  admitted  in  the  pleadings  (where  the  pleadings  are 
verified  as  they  are  in  this  case).  (Tevis  v.  Hicks,  41  Cal. 
123 ;  Irunn  v,  Buffalo-Pitts  Co.,  39  Wash.  346,  81  Pac.  849 ; 
Landers  v.  Bolton,  26  Cal.  393;  Baker  v.  Baker,  13  Cal.  87, 
98.) 

'*The  rules  of  pleading,  under  our  system,  are  intended  to 
prevent  evasion,  and  to  require  a  denial  of  every  specific  aver- 
ment iq  a  sworn  complaint,  in  substance  and  in  spirit,  and  not 
merely  a  denial  of  its  literal  truth,  and  whenever  the  de- 
fendant fails  to  make  such  denial,  he  admits  the  averment." 
{Biggins  v.  Wortell,  18  Cal.  333 ;  Woodworth  v,  Knowlton,  22 
Cal.  164,  169;  Landers  v.  Bolton,  26  Cal.  417;  Camden  v. 
Mullen,  29.  Cal.  564;  Blood  v.  Light,  31  Cal.  115;  Marsters  v. 
Lash,  61  Cal.  622.) 

WALTERS,  District  Judge. — This  action  was  brought  in 
the  trial  court  by  H.  W.  Soule  as  trustee  for  the  Ashton 
Hardware  and  Implement  Company,  a  bankrupt,  as  plaintiff, 
against  the  First  National  Bank  of  Ashton,  as  defendant. 

The  complaint  charges  that  certain  notes  and  moneys  of 
the  property  of  the  hardware  and  implement  company  were 
placed  in  the  hands  of  defendant  bank  for  safekeeping  pend- 
ing settlement  and  payment  of  the  claims  of  the  creditors 
of  the  hardware  and  implement  company,  and  that  within  four 
months  prior  to  the  institution  of  the  bankruptcy  proceed- 
ings, the  defendant  bank  conspired  with  the  hardware  and 
implement  company  and  converted  the  notes  and  money  to  its 
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own  use,  and  refused,  upon  demand,  to  deliver  the  same  to  the 
trustee ;  that  said  act  of  conversion  thus  created  the  defendant 
bank  a  preferred  creditor  in  violation  of  the  act  of  Congress 
of  the  United  States  to  establish  a  uniform  act  of  bankruptcy. 
Plaintiff  asks  for  judgment  against  defendant  for  the  value 
of  the  notes  and  money  and  that  the  transfer  of  the  same  be 
set  aside  as  a  preference  prohibited  under  said  bankruptcy 
act. 

(1)  After  answer  the  cause  was  tried  to  a  jury  and  judg- 
ment rendered  in  favor  of  the  plaintiff  as  prayed  for.  The 
defendant  appeals  and  assigns  as  error  the  giving  of  certain 
instructions  by  the  court. 

Instructions  Nos.  3  and  6  were  in  part,  and  as  objected  to, 
as  follows: 

**3.  You  are  therefore  instructed  that  if  you  find  that  the 
notes  in  question  in  this  case  were  not  transferred  and  as- 
signed by  the  bankrupt  company  to  defendant  in  good  faith 
and  four  months  prior  to  the  date  of  filing  the  petition  in 
bankruptcy  and  that  defendant  refuses  to  account  for  them  to 
plaintiff,  then  the  plaintiff  is  entitled  to  recover  their  value 
in  this  action,  and  if  you  find  that  the  money  in  question  was 
not  placed  in.  defendant  bank  in  the  regular  course  of  business 
as  hereinafter  defined,  but  was  placed  therein  for  the  benefit 
of  all  creditors,  then  the  title  to  the  same  is  also  in  the  plain- 
tiff and  he  is  entitled  to  recover  the  same  in  this  action." 

*'6.  You  are  further  instructed  that  where  a  preference, 
as  defined  in  the  last  instruction,  is  given  by  a  bankrupt  to 
one  creditor  over  other  creditors,  that  it  is  the  duty  of  the 
trustee  of  the  bankrupt  to  take  such  proceedings  as  may  be 
necessary  to  set  such  preference  aside,  and  any  property  that 
is  taken  by  one  creditor  from  the  bankrupt  which  creates  or 
will  operate  as  a  preference  as  defined  in  the  last  instruction, 
takes  the  same  subject  to  the  title  of  the  trustee  to  recover 
the  property  or  its  value  to  be  taken  back  into  the  estate  of 
the  bankrupt  and  distributed  as  provided  under  the  bankrupt 
act.  And,  if  you  find  from  the  evidence  that  within  four 
months  before  the  filing  of  the  petition  in  the  bankruptcy 
proceedings  the  bankrupt  made  a  transfer  of  the  notes  in 
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question  to  the  defendant  and  the  effect  and  force  of  such 
transfer  would  be  to  enable  the  bank  to  obtain  a  greater 
percentage  of  the  debt  due  the  bank  than  any  other  such 
creditor  of  the  same  class,  then  you  are  instructed  that  such 
transfer  is  void,  and  that  the  plaintiff  is  entitled  to  recover 
the  said  property,  or  its  value  from  said  defendants  in  this 
proceeding." 

It  is  objected  by  the  appellant  that  said  two  instructions 
are  at  fault  in  that  they  do  not  take  into  consideration  the 
provisions  of  subdiv.  *'b*'  of  sec.  13  of  chap.  487  of  the  Laws 
of  the  57th  Congress,  approved  February  5,  1903  (32  U.  S. 
Stats,  at  L.  797),  amending  sec.  60  of  the  old  act  and  defining 
the  conditions  under  which  a  preference  shall  be  voidable  by 
the  trustee,  said  subdiv.  **b"  being  in  part  as  follows: 

**b.  If  a  bankrupt  shall  have  given  a  preference,  and  the 
I)er8on  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  hav^  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  it  shall  be 
voidable  by  the  trustee,  and  he  may  recover  the  property  or 
its  value  from  such  person " 

Appellant  urges  that  instructions  3  and  6,  supra^  should, 
because  of  the  provision  last  quoted,  be  qualified  by  requiring, 
before  the  trustee  can  recover,  proof  that  the  defendant  bank 
'*had  reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference,"  and  that  such  omission  constitutes  a 
fatal  defect. 

It  is  asserted  by  counsel  for  appellant,  and  conceded  by 
counsel  for  respondent,  that  subdiv.  **b"  of  sec.  13,  supra, 
was  the  law  at  the  time  this  action  was  instituted,  but  our 
investigation  has  led  to  the  discovery  that  such  was  not  the 
law,  inasmuch  as  said  subdiv.  **b,"  upon  which  counsel  rely, 
was  further  amended  by  chap.  412  of  the  Laws  of  the  61st 
Congress,  approved  June  25,  1910  (36  U.  S.  Stats,  at  L. 
838),  which  amendment  was  in  force  a  year  prior  to  the  in- 
stitution of  the  bankruptcy  proceedings  involved  herein,  and 
almost  three  years  prior  to  the  trial  of  this  action,  and  was 
a  part  of  the  law  to  be  followed  by  the  trial  court  in  this 
action* 
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Said  subdiv.  *'b,"  as  amended  by  sec.  11  of  chap.  412  of 
the  Laws  of  the  61st  Con.^ress,  approved  June  25,  1910,  in 
so  far  as  the  same  is  pertinent  to  this  inquiry,  is  in  language 
as  follows : 

**If  a  bankrupt  shall  have  procured  or  suffered  a  judgment 
to  be  entered  against  him  in  favor  of  any  person  or  have 
made  a  transfer  of  any  of  his  property,  and  if,  at  the  time 
of  the  transfer,  or  of  the  entry  of  the  judgment,  or  of  the 
recording  or  registering  of  the  transfer  if  by  law  recording 
or  registering  thereof  is  required,  and  being  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  or  after 
the  filing  thereof  and  before  the  adjudication,  the  bankrupt 
be  insolvent  and  the  judgment  or  transfer  then  operate  as 
a  preference,  and  the  person  receiving  it  or  to  he  benefited 
thereby,  or  his  agent  acting  therein,  shall  then  liave  reasonable 
cause  to  believe  that  the  enforcement  of  such  judgment  or 
transfer  would  effect  a  preference,  it  shall  be  voidable  by  the 
trustee  and  he  may  recover  the  property  or  its  value  from 
such  person '* 

It  will  be  noted  that  while  the  trial  court  in  instructions 
3  and  6  advised  the  jury  under  what  circumstances  the  trans- 
fer in  question  would  be  void  and  the  plaintiff  entitled  to 
recover,  the  statement  is  entirely  omitted  that  before  such 
transfer  would  be  void  and  the  plaintiff  entitled  to  recover, 
that  it  must  also  be  proven  by  plaintiff  that  the  defendant 
bank  '*had  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  preference." 

(2)  In  other  words,  the  plaintiff  in  this  case,  before  a 
right  of  recovery  can  be  had  must  prove  by  sufficient  evi- 
dence not  only  that  the  bankrupt  (1)  while  insolvent,  (2) 
within  four  months  of  the  bankruptcy  (3)  made  the  transfer 
in  question,  and  (4)  that  the  creditor  receiving  the  transfer 
will  be  thereby  entitled  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same  class  (Kimmerle 
V.  Far,  189  Fed.  295,  111  C.  C.  A.  27),  but  must  also  in  addi- 
tion prove  (5)  that  the  creditor  **had  reasonable  cause  to 
believe  that  the  enforcement  of  such  judgment  or  transfer 
would  effect  a  preference." 
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The  jury  was  not  advised  that  the  plaintiff's  right  of 
recovery  was  predicated  also  upon  this  last  requirement,  and 
they  were  thus  permitted  to  find  a  verdict  against  defendant 
upon  an  insufficient  and  an  incorrect  statement  of  required 
proof. 

(3)  It  will  be  noted  that  prior  to  the  amendment  of  1910, 
in  an  action  of  this  character,  the  intent  of  the  bankrupt 
to  effect  a  preference  must  be  shown,  but  that  by  said  amend- 
ment such  proof  is  not  now  required.  This  statement  finds 
expression  in  1  Loveland  on  Bankruptcy,  978,  in  the  follow- 
ing language : 

**  Prior  to  the  amendment  of  1910  the  intent  of  the  bank- 
rupt to  prefer  was  essential  to  a  preference. 

**The  act  as  originally  passed,  and  as  amended  in  1903, 
included  as  an  element  of  voidable  preference  that  the  credi- 
tor 'had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference.'  This  language  was  held  to 
imply  that  the  debtor  must  intend  the  transfer  to  be  a  pre- 
ference at  the  time  it  was  made.  The  intent  of  the  bankrupt 
might  be  presumed  from  the  necessary  result  of  the  transac- 
tion. 

''This  language  of  section  60  of  the  act  was  changed  by  the 
amendment  of  1910  to  'had  reasonable  cause  to  believe  the 
enforcement  of  such  judgment  or  transfer  would  effect  a 
preference.'  This  makes  the  intent  of  the  debtor  immaterial. 
The  test  is  clearly  the  effect  of  the  transaction  without  regard 
to  the  intent  of  the  debtor." 

(4)  In  reference  to  the  burden  of  proof  as  to  the  reason- 
able cause  of  belief  that  the  enforcement  of  a  contested 
transfer  would  effect  a  preference,  it  is  stated  in  3  Remington 
on  Bankruptcy,  419,  that  "the  burden  of  proof  of  the  exist- 
ence of  the  reasonable  cause  of  belief  is  on  the  trustee";  citing 
Geits  V.  JanesvUle  Orocery  Co,,  163  Fed.  417 ;  Calhoun  County 
Bank  v.  Cain,  152  Fed.  983,  82  C.  C.  A.  114. 

(5)  It  is  urged  by  counsel  for  plaintiff,  respondent  here, 
that  the  error  complained  of  in  instructions  3  and  6  is  cured 
by  instruction  16  given  by  the  court  to  the  jury,  which  is  as 
follows: 
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''The  mere  giving  of  a  preference  to  a  creditor  of  the 
bankrupt  within  four  months  of  the  filing  of  a  petition  in 
bankruptcy,  or  after  the  filing  of  a  petition  in  bankruptcy, 
does  not  make  the  preference  void,  and  it  is  not  even  voidable 
unless  the  creditor  or  his  agent  acting  therein  had  reason  to 
believe  that  it  was  intended  thereby  to  give  a  preference." 

Counsel  for  respondent  urge  that  this  instruction  is  drawn 
in  conformity  with  the  amendment  of  1903,  suprGj  and  read 
with  instructions  3  and  6  makes  a  sufficient  statement  of  the 
law. 

A  sufficient  answer  to  such  contention  is  that  instruction 
No.  16  did  not  contain  a  correct  statement  of  the  law  for 
the  control  of  this  case,  by  reason  of  the  amendment  of  said 
subdivision  **b''  made  in  1910  and  hereinbefore  discussed. 

(6)  The  plaintiff  alleges  the  value  of  the  notes,  by  the 
collection  of  which,  by  defendant,  it  is  charged  a  voidable 
preference  was  created,  is  the  sum  of  $1,800.  For  the  failure 
on  the  part  of  the  defendant  to  deny  the  value  of  said  notes 
as  laid  in  the  complaint,  the  court  charged  that  the  value  of 
the  same  was  by  defendant  admitted. 

Appellant  assigns  the  giving  of  this  instruction  as  error, 
maintaining  that  the  answer  sufficiently  denied  the  value  of 
said  notes. 

We  have  examined  the  pleadings  and  the  instruction  in 
question  and  find  no  error  in  the  giving  of  the  same. 

Inasmuch  as  counsel  for  the  parties  hereto  were  each  in 
error  as  to  the  law  applicable  to  a  case  of  this  nature  at  the 
time  of  trial,  it  quite  naturally  followed  that  the  trial  court 
erred  in  the  instructions  given,  and  it  appearing  that  such 
error  is  prejudicial  to  the  rights  of  the  appellant,  this  judg- 
ment must  be  reversed  and  the  cause  remanded  for  a  new  trial. 
Costs  will  be  awarded  to  appellant. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(May  9,  1914.) 

CITY  OP  KELLOGG,  Appellant,  v.  A.  P.  McRAE  et  al., 
as  County  Commissioners  of  Shoshone  County,  Re- 
spondents. 

[141  Pac.  86.] 

Complaint — General  Demttbrer — Ck)UNTY  Commissioners — Road  Dis- 
tricts —  Highways  —  Jurisdiction  Over  Within  City  Limits — 
Bridges — Construction  or — Statutory  Construction. 

1.  Held,  under  the  statutes  of  this  state  that  the  city  council  or 
village  trustees  of  incorporated  cities  and  villages  have  the  ex- 
clusive control  of  the  streets  and  highways  within  such  corporate 
limits,  and  have  full  power  to  construct  bridges  and  repair  and 
maintain  the  same  within  such  corporate  limits. 

2.  Heldf  that  the  board  of  county  commissioners  have  not  the 
control  of  the  roads  and  bridges  within  the  corporate  limits  of  a 
city  or  village,  and  that  they  are  not  required,  under  the  law,  to 
construct  and  maintain  bridges  exceeding  tsdxty  feet  in  length  at 
the  expense  of  the  county,  over  streams  crossing  highways  within 
such  corporate  limits. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  in  and  for  Shoshone  County.  Hon.  W.  W.  Woods, 
Judge. 

Application  for  a  writ  of  mandate  to  compel  the  board  of 
county  commissioners  to  construct  a  bridge  over  the  south 
fork  of  the  Coeur  d'Alene  river  where  it  runs  through  the 
corporate  limits  of  the  town  of  Kellogg.  Writ  denied.  Af- 
firmed. 

Z.  P.  Pattison,  for  Appellant,  cites  no  authorities. 

Carlton  Fox,  for  Respondents. 

Sec.  2230,  subd.  16,  Rev.  Stat,  of  1887,  giving  towns  and 
villages  the  right  "to  keep  in  repair,  and  unobstructed  from 
rubbish,  filth,  or  other  deleterious  substance,  all  highways, 
streets  and  alleys  within  such  town  or  village,"  conferred 
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exclusive  jurisdiction  upon  such  town  or  village  over  such 
highways,  streets  and  alleys,  and  therefore  the  board  of 
county  commissioners  could  not  authorize  its  road  overseer, 
or  any  road  overseer,  to  go  within  the  limits  of  any  organized 
town  or  village  to  repair  or  in  any  way  interfere  with  its 
streets  and  alleys. 

The  reasoning  of  this  case  is  peculiarly  applicable  to  the 
case  at  bar,  for  the  reason  that  our  present  laws  defining 
the  jurisdiction  of  incorporated  towns  and  villages  over  their 
highways,  streets  and  alleys  are  much  broader  than  was  the 
law  construed  in  this  decision. 

In  construing  sec.  81,  act  of  1899  (Sess.  Laws  1899,  p.  208), 
which  is  identical  with  sec.  2242,  Rev.  Codes  (being  the  sec- 
tion relied  on  by  appellant),  together  with  sec.  887,  Rev.  Stat, 
of  1887,  which  is  substantially  the  same  as  sec.  893,  Rev. 
Codes  (supra)  ^  the  supreme  court  of  this  state  held  that 
thereby  all  control  over  roads  within  incorporated  cities  or 
villages  was  taken  away  from  the  board  of  county  commis- 
sioners. To  the  same  effect  is  the  Village  of  Sandpoint  v. 
Doyle,  11  Ida.  642,  83  Pac.  598,  4  L.  R.  A.,  N.  S.,  810. 

SULLIVAN,  J. — This  action  was  brought  in  the  district 
court  for  a  writ  of  mandate  commanding  the  board  of  county 
commissioners  of  Shoshone  county  to  remove  a  bridge  which 
is  situated  across  the  south  fork  of  Coeur  d'Alene  river  within 
the  limits  of  the  city  of  Kellogg,  and  to  compel  them  to  build 
or  construct  a  new  bridge  across  said  stream.  A  general  de- 
murrer was  interposed  to  the  amended  complaint  and  sus- 
tained by  the  court,  whereupon  the  plaintiff  refused  to  plead 
further  and  judgment  of  dismissal  was  entered.  This  appeal 
is  from  said  judgment. 

The  action  of  the  court  in  sustaining  the  demurrer  is  as- 
signed as  error,  and  the  question  is  directly  presented  whether 
the  county  under  the  law  is  required  to  construct  and  keep 
in  repair  said  bridge,  which  it  is  alleged  is  more  than  sixty 
feet  in  length,  and  the  contention  is  based  on  the  provisions  of 
sec.  2242,  Rev.  Codes,  as  amended  by  the  twelfth  session  of 
the  legislature   (see  Sess.  Laws  1913,  p.  51).    Said  section 
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provides,  among  other  things,  that  **A11  public  bridges  ex- 
ceeding sixty  feet  in  length  over  any  stream  crossing  a  state 
or  county  highway  shall  be  constructed  and  kept  in  repair  by 
the  county." 

The  bridge  in  question  is  essential  to,  and  the  only  means 
of  travel  from,  that  portion  of  the  county  lying  on  one  side 
of  the  city  of  Kellogg  to  that  portion  of  the  city  lying  on 
the  other  side  thereof.  It  is  contended  by  counsel  for  ap- 
pellant that  the  section  of  the  statute  from  which  the  excerpt 
above  quoted  is  taken  miist  be  construed  as  a  whole  and  in 
pari  materia  with  other  sections  of  the  statute  relating  to 
roads  and  bridges  as  well  as  the  respective  powers  and  duties 
of  the  board  of  commissioners,  on  the  one  hand,  and  councils 
or  trustees  of  incorporated  cities  and  villages,  on  the  other. 

Said  sec.  2242  as  amended  is  as  follows : 

"The  city  councils  of  cities  of  the  second  class  and  board 
of  trustees  of  villages  shall  have  the  care,  supervision  and 
control  of  all  public  highways,  bridges,  streets,  alleys,  public 
flK][uares  and  commons  within  such  city  or  village,  and  shall 
cause  the  same  to  be  kept  open  and  in  repair  and  free  from 
nnisances. 

"All  public  bridges  exceeding  sixty  feet  in  length  over 
any  stream  crossing  a  state  or  county  highway  shall  be  con- 
structed and  be  kept  in  repair  by  the  county :  Provided,  that 
vp^hen  any  city  or  village  has  constructed  a  bridge  over  a  sixty 
foot  span  on  any  county  or  state  highway  within  its  corporate 
limits  and  has  incurred  a  debt  for  the  same,  then  the  treas- 
urer of  the  county  in  which  said  bridge  is  located  shall  pay 
to  the  treasurer  of  such  city  or  village  seventy-five  per  cent 
of  all  bridge  taxes  collected  in  said  city  or  village  until  said 
debt  and  interest  upon  the  same  is  fully  paid:  Provided, 
further,  that  the  city  council  or  board  of  trustees  may  appro- 
priate in  the  manner  hereinafter  provided,  a  sum  not  exceed- 
ing five  dollars  per  linear  foot  to  aid  in  the  construction  of 
any  county  bridge  within  the  limits  of  such  city  or  village 
on  a  highway  leading  to  the  same,  or  any  bridge  across  any 
nnnavigable  river  which  divides  the  county  in  which  said 
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city  or  village  is  located,  from  another  state,  and  that  no 
street  or  alley  which  shall  hereafter  be  dedicated  to  the  public 
use  by  the  proprietor  of  ground  in  any  city  or  village,  shall 
be  deemed  a  public  street  or  alley,  or  be  under  the  use  or 
control  of  the  city  council  or  board  of  trustees,  unless  the 
dedication  shall  be  accepted  and  confirmed  by  ;an  ordinance 
especially  passed  for  such  purpose.*' 

Each  incorporated  city,  town  or  village  of  this  state  con- 
stitutes a  separate  road  district,  and  the  city  council  of  each 
city  and  the  board  of  trustees  of  each  town  or  village,  as  far 
as  relates  to  their  city,  town  or  village,  have  the  powers  con- 
ferred, and  the  duties  imposed  by  law,  upon  the  board  of 
county  commissioners  in  respect  to  roads  and  bridges  within 
their  respective  corporate  limits,  and  must  appoint  a  road 
overseer  on  whom  is  imposed  all  of  the  duties  of  road  over- 
seer under  the  provisions  of  the  statute.  Such  council  or 
trustees  must  regulate  the  length,  grade  and  size  of  the 
bridges,  causeways  and  culverts,  and  are  given  full  power 
over  streets  and  alleys  within  their  respective  corporations. 

Under  the  provisions  of  sec.  2238,  Rev.  Codes,  a  city  or 
village  is  empowered  by  ordinance  or  by-law  to  establish, 
lay  out,  alter  or  open  any  street  or  alleys  and  establish  grades 
and  construct  bridges  and  repair  and  maintain  the  same. 

Under  the  provisions  of  said  sections  of  the  statute,  a  city 
council  or  board  of  trustees  of  a  city,  town  or  village  is  given 
the  care,  supervision  and  control  of  all  public  highways, 
bridges,  streets  and  alleys  within  the  limits  of  such  city  or 
village,  and  by  the  provisions  of  sec.  2315  they  are  given 
authority  to  issue  municipal  bonds  not  exceeding  fifteen  per 
cent  of  the  real  estate  value  within  such  corporation,  accord- 
ing to  the  assessment  of  the  preceding  year,  and  to  provide, 
among  other  things,  for  the  construction  of  bridges,  across 
streams  within  such  corporate  limits  or  contiguous  to,  or 
within  one  mile  of,  the  exterior  limits  of  such  city  or  village. 
By  sec.  883a  (Sess.  Laws  1911,  p.  158)  the  board  of  county 
commissioners  is  given  power  to  appoint  road  supervisors 
within  their  county,  which  road  supervisors  shall  have  con- 
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trol  of  all  highways  within  the  county  **  except  those  within 
the  limits  of  any  incorporated  city,  town  or  tillage  or  of 
a  good  roads  district  or  highway  district." 

By  the  provisions  of  sec.  894,  as  amended  by  laws  of  1912, 
p.  8,  the  levy  of  an  annual  road  poll  tax  is  provided  for,  and 
it  is  also  provided  that  when  such  tax  is  collected  within 
the  limits  of  any  incorporated  city,  town  or  village  seventy- 
five  per  cent  of  any  sum  so  collected  shall  be  paid  over  to. 
the  city,  town  or  village  for  the  benefit  of  its  road  fund. 
Sec.  896,  as  amended  by  Laws  of  1911,  p.  162,  provides  for  a 
general  property  road  tax,  and  by  the  provisions  of  sec.  900, 
as  amended  by  Laws  of  1913,  p.  524,  twenty-five  per  cent  of 
that  portion  of  such  general  property  road  tax  which  shall 
have  been  assessed  and  collected  within  the  limits  of  any 
incorporated  city  must  be  paid  to  such  city  or  village  for  its 
road  fund;  and  sec.  901,  as  amended  by  Laws  of  1911,  p.  163, 
excepts  all  property  within  the  limits  of  any  incorporated 
city,  town  or  village  from  the  levy  of  a  special  highway  tax 
by  the  county. 

It  will  therefore  be  observed  under  the  provisions  of  such 
sections  of  the  statute,  so  far  as  finances  are  concerned,  in- 
corporated cities  and  villages  receive  seventy-five  per  cent 
of  all  road  poll  taxes  collected  within  their  limits,  and  twenty- 
five  per  cent  of  all  property  tax.  In  addition  to  this,  they 
may  raise  further  revenue  for  bridge  purposes  by  special 
levies  and  bond  issues  and  are  exempt  from  the  burdens  of 
special  levies  for  county,  road  and  bridge  purposes. 

It  follows  that  since  the  road  and  bridge  finances  of  cities 
and  villages  are  thus  provided  for  by  statute,  it  is  clear  that 
the  legislature  intended  that  such  municipalities  may  con- 
struct the  highways  and  bridges  within  their  corporate  limits. 
However,  if  the  county  or  state  is  willing  to  assist  the  munici- 
pality in  constructing  bridges  or  highways  within  the  munici- 
pality, the  proper  officers  of  such  municipality  may  permit 
the  county  or  state  to  do  so. 

This  court  held  in  the  City  of  Oenesee  v,  Latah  County, 
4  Ida.  141,  36  Pac.  701,  that  boards  of  county  commissioners 
could  not  authorize  county  road  overseers  to  build,  repair 
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or  in  any  way  interfere  with  the  highways  of  an  incorporated 
town  or  village.  Cities  and  villages  are  given  exclusive  juris- 
diction over  the  highways  within  their  corporate  limits,  and 
that  provision  of  sec.  2242  above  quoted,  requiring  the  county 
to  construct  and  keep  in  repair  all  public  bridges  exceeding 
sixty  feet  in  length  over  any  stream  within  the  county,  was 
not  intended  to  give  the  county  commissioners  jurisdiction 
.within  the  corporate  limits  of  a  city  or  village  over  the 
roads  and  bridges  within  such  corporate  limits;  hence  that 
provision  was  intended  to  apply  only  to  public  bridges  over 
sixty  feet  in  length  built  over  streams  within  that  part  of  the 
county  over  which  the  board  of  county  commissioners  had 
jurisdiction  of  the  highways  and  bridges. 

This  court  held  in  Carson  v.  City  of  Oenesee,  9  Ida.  244, 
108  Am.  St.  127,  74  Pac.  862,  that  incorporated  cities  and 
villages  under  the  general  laws  of  the  state  had  exclusive 
control  over  the  streets  and  alleys  and  were  liable  in  damages 
for  the  negligent  discharge  of  the  duty  of  keeping  such  streets 
and  alleys  in  a  reasonably  safe  condition  for  use  by  travelers 
in  the  usual  mode  of  travel.  (See,  aliSo,  Village  of  Sandpoint 
V.  Doyle,  11  Ida.  642,  83  Pac.  598,  4  L.  B.  A.,  N.  S.,  810,  and 
Eaton  V.  City  of  Weiser,  12  Ida.  544,  118  Am.  St.  225,  86 
Pac.  541.) 

We  therefore  conclude  that  the  court  did  not  err  in  sus- 
taining said  demurrer  and  entering  the  judgment  of  dismissal. 
The  judgment  must  therefore  be  affirmed,  and  it  is  so  ordered. 
Each  party  to  pay  its  own  costs  of  this  appeal. 

AILSHIE,  C.  J.,  Concurring  Specially. — ^I  concur  in  affirm- 
ing the  judgment  of  the  lower  court.  The  board  of  commis- 
sioners cannot  be.  compelled  by  mandamus  to  construct  a 
bridge.  Neither  can  the  city  be  so  compelled.  The  building 
of  bridges  is  within  the  discretion  of  the  county  or  city  au- 
thorities. 

I  also  agi^ee  to  the  proposition  that  incorporated  cities  and 
villages  have  exclusive  control  of  the  streets  and  alleys  within 
their  corporate  limits.  The  expression,  however,  of  ''exclu- 
sive control"  should  be  considered  with  special  reference  to 
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the  Streets  and  alleys  laid  out  and  constructed  by  or  under 
the  direction  or  authority  of  the  municipality,  as  distinguished 
from  those  thoroughfares  laid  out  and  constructed  by  the 
county  or  state  which  may  pass  through  the  municipality. 
While  it  is  the  duty  of  the  city  to  keep  up  and  in  repair  its 
streets,  alleys  and  any  bridges  which  may  form  a  part  of  those 
streets  and  alleys,  still  I  do  not  think  the  county  or  state 
can  be  excluded  by  the  municipality  from  entering  upon  a 
county  or  state  highway  within  the  limits  of  the  municipality 
and  repairing  and  improving  the  same  or  in  constructing  or 
repairing  a  bridge  on  a  public  highway  which  has  been  laid 
out  and  constructed  either  by  the  county  or  state  through 
such  municipality. 

While  I  agree  that  the  county  cannot  be  compelled  by 
mandamus  to  repair  or  construct  the  bridge  here  in  question, 
I  have  no  doubt,  on  the  other  hand,  but  that  it  has  the  au- 
thority and  power  to  enter  within  the  municipal  limits  of 
the  city  of  Kellogg  and  repair  or  construct  the  bridge  in 
question  if  it  so  desires  or  the  county  authorities  think  it 
just  and  equitable  to  do  so. 


(May  12,  1914.) 


OTTO  SWANSTROM,  Respondent,  v.  W.  E.  FROST,  Doing 
Business  as  the  FROST-COPE  LUMBER  CO.,  Ap- 
pellant. 

[140  Pac.  1105.] 

PKESONAL  INJURT — NeGLIOENCX — CONTBIBUTORY  NEGLIGENCE — ASSUMP- 
TION or  Risk. 

1.  Facts  of  this  ease  examined,  and  held  sufficient  to  support 
a  verdict  that  the  defendant  Tnis  guilty  of  negligence  and  to  war* 
rant  a  verdict  and  judgment  for  damages. 

2.  Where  a  log  decker  was  injured  by  being  knocked  off  the 
deck  by  a  "gunning"  log  and  sues  his  employer  for  damages  and 
charges  that  the  master  was  negligent  in  that  he  furnished  a  deaf 
teamatez  to  drive  the  team  that  was  doing  the  cross  hauling,  and 
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that  he  did  not  furnish  a  reasonably  safe  place  for  the  team,  and 
that,  on  the  contrary,  the  place  where  the  team  had  to  walk  was  so 
muddy,  swampy  and  unsafe  that  it  irritated  and  excited  the  team 
00  that  they  could  not  be  stopped  upon  signal,  and  that  his  injuries 
resulted  from  either  a  failure  of  the  driver  to  hear  the  signal  or  the 
inability  of  the  driver  to  stop  the  team  upon  receiving  the  signal, 
and  there  is  some  evidence  in  the  record  which  would  sustain  either 
one  or  both  of  the  contentions,  the  verdict  and  judgment  in  favor 
of  the  party  injured  will  not  be  disturbed,  even  though  the  pre- 
ponderance of  the  evidence  is  against  his  contention. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
Difitrict  for  the  County  of  Bonner,  Hon.  John  M.  Plynn, 
Judge. 

Action  for  damages.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

G.  H.  Martin,  for  Appellant. 

Negligence  cannot  be  based  on  problematical  causes.  The 
plaintiff  must  show  that  his  injuries  resulted  from  some  cause, 
which  was  not  one  of  the  hazards  incident  to  the  business. 
(Minty  v.  U^ion  Pac.  Ry,  Co.,  2  Ida.  471,  21  Pac.  660,  4 
L.  R.  A.  409.) 

A  master  is  not  required  to  furnish  the  servant  with  a  safe 
place  to  work  as  against  a  danger,  which  is  temporary  and 
arises  from  the  risks  and  hazards  of  the  work  itself  and  which 
is  known  to  the  servant.  In  such  a  case  the  servant  assumes 
the  risk.  (Rippeioe  v,  Feely,  20  Ida.  619,  637,  119  Pac.  465; 
Davis  V.  Trade  Dollar  Consol.  Min.  Co.,  117  Fed.  122,  54 
C.  C.  A.  636 ;  Armour  v.  Hahn,  111  U.  S.  313,  4  Sup.  Ct.  433, 
28  L.  ed.  440;  Koontz  v.  Chicago  etc.  R.  R.  Co.,  65  Iowa,  224, 
54  Am.  Rep.  5,  21  N.  W.  577 ;  McKee  v.  Chicago  etc.  Ry.  Co., 
83  Iowa,  616,  50  N.  W.  209,  13  L.  R.  A.  817 ;  Lowe  v.  Oak 
Point  etc.  Lumber  Co.,  75  Wash.  518^  135  Pac.  219;  Labatt, 
Master  and  Servant,  sec.  269.) 

A  recovery  on  the  part  of  the  servant  is  denied  where  it 
appears  that  the  servant  himself  selected  the  course  6f  action 
which  led  to  the  injury  complained  of.     (Labatt,  Master  and 
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Servant,  sec.  258;  Hanson  v.  Shipley,  71  Wash.  632,  129  Pac. 
377.) 

The  act  of  the  plaintiflE  in  deliberately  stepping  toward 
the  log  and  then  stepping  upon  it  was  the  cause  of  his  injuries. 
No  ordinarily  prudent  man  familiar  with  that  kind  of  work, 
as  the  plaintiflE  was,  would  have  done  what  the  plaintiflE  did 
under  the  circumstances,  and  this  is  the  test  of  contributory 
negligence.  (Rippeioe  v.  Feely,  20  Ida.  637,  119  Pac.  465; 
Ooure  V.  Storey,  17  Ida.  352, 105  Pac.  794;  Lowe  v.  Oak  Point 
etc.  Lumber  Co.,  supra.) 

O.  J.  Bandelin  and  Geo.  M.  Ferris,  for  Respondent. 

"When  a  given  state  of  facts  is  such  that  reasonable  men 
may  fairly  diflEer  upon  the  question  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the  matter  is  for  the 
jury.  It  is  only  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them,  that  the  ques- 
tion of  negligence  is  ever  considered  as  one  of  law  for  the 
court."  (Calkins  v.  Blackwell  Lumber  Co.,  23  Ida.  141,  129 
Pac.  435;  Texas  etc.  B.  Co.  v.  Gentry,  163  U.  S.  353,  16 
Sup.  Ct.  1104,  41  L.  ed.  1S6  ;Staab  v.  Rocky  Mt.  Bell  Tel.  Co., 
23  Ida.  314,  129  Pac.  1078.) 

It  is  a  positive  duty  which  the  master  owes  to  an  employee 
not  oply  to  provide  him  with  a  reasonably  safe  place  in  which 
to  work — 80  far  as  the  nature  of  the  work  undertaken  and  the 
exigencies  of  the  ease  will  permit  the  same  to  be  made  reason- 
ably safe — ^but  also  to  observe  such  care  as  will  not  expose 
the  employee  to  perils  and  dangers  which  may  be  guarded 
against  by  reasonble  care  and  diligence.  (Myrberg  v.  Balti- 
more etc.  Min.  Co.,  25  Wash.  364,  65  Pac.  539.) 

Ab  to  whether  the  negligence  charged  was  the  proximate 
cause  of  the  injury  was  clearly  a  question  for  the  jury. 
{Pilmer  v.  Boise  Traction  Co.,  14  Ida.  341,  125  Am.  St.  161, 
94  Pac.  432,  15  L.  R.  A.,  N.  S.,  254.) 

Where  the  injury  would  not  have  happened  but  for  un- 
known defects,  the  servant  is  not  held  to  have  been  guilty 
of  contributory  negligence.     (Missouri  Pac.  Ry.  Co.  v.  Somers, 

Idaho,  Yol.  20— « 
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78  Tex.  439,  14  S.  W.  779 ;  Moloney  v,  Winston  Bros.  Co.,  18 
Ida.  748,  111  Pac.  1080,  47  L.  R.  A.,  N.  S.,  634;  Westerlund 
V.  Rothschild,  53  Wash.  626,  102  Pac.  765.) 

Defects  in  the  instrumentality  are  not  among  the  risks  as- 
sumed, and  employee  was  not  guilty  of  contributory  negli- 
gence in  failing  to  make  an  inspection.  {Be  Maries  v,  Jame- 
son, 98  Minn.  453,  108  N.  W.  830.) 

A  servant  is  not  necessarily  chargeable  with  negligence  be- 
cause he  failed  to  select  the  best  means  of  security  in  that 
emergency.  (Carscallen  v,  Coeur  D'Alene  etc,  Transp,  Co., 
15  Ida.  444,  98  Pac.  622,  16  Ann.  Cas.  544;  Wheeler  v.  Oregon 
R.  &  Nav.  Co.,  16  Ida.  375, 102  Pac.  347 ;  Maw  v.  Coast  Lumler 
Co.,  19  Ida.  396,  114  Pac.  9 ;  1  Labatt  on  Master  and  Servant, 
p.  929,  sec.  358.) 

When  the  question  of  contributory  negligence  is  presented, 
and  there  is  a  conflict  in  the  evidence,  the  jury  are  the  exclu- 
sive judges  of  the  weight  and  preponderance  of  the  evidence 
and  may  determine  for  themselves  as  to  whether  the  defense 
of  contributory  negligence  has  been  made  out.  {Siaab  v. 
Rocky  Mt.  Tel.  Co.,  supra;  Rippetoe  v.  Feely,  20  Ida.  635, 
119  Pac.  465.) 

AILSHIE,  C.  J. — This  action  was  instituted  by  the  plain- 
tiff in  the  lower  court  for  the  recovery  of  damages  for  personal 
injuries  resulting  from  the  alleged  negligence  of  the  de- 
fendant. The  plaintiff  received  his  injuries  while  ''decking" 
logs.  It  appears  that  the  plaintiff,  who  is  respondent  in  this 
court,  was  a  log  decker,  and  was  set  to  work  by  appellant 
decking  sawlogs  while  the  logs  were  being  hauled  upon  the 
deck  by  means  of  a  team  attached  to  a  long  chain,  and  the  logs 
were  thus  being  elevated  to  the  deck  by  a  method  called 
"cross-hauling."  The  team  was  driven  by  another  employee 
of  the  appellant.  While  the  logs  were  being  hauled  up  the 
skidway  to  the  deck,  it  was  the  duty  of  respondent  to  signal 
the  teamster  whenever  he  desired  the  team  to  stop,  and  it  was 
the  duty  of  the  teamster  to  stop  on  the  signal  from  the  man 
on  the  deck. 
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The  grounds  of  negligence  charged  are,  (1st),  that  the 
teamster  employed  by  appellant  was  deaf,  and  could  not, 
and  did  not,  hear  the  signal  to  stop ;  and,  (2d) ,  that  the  ground 
over  which  the  team  had  to  travel  in  hauling  the  logs  on  to 
the  deck  was  so  muddy,  swampy  and  in  such  a  dangerous  con- 
dition as  not  to  afford  the  team  sure  or  safe  footing,  which 
resulted  in  irritating  the  team  and  rendering  them  unmanage- 
able, and  making  it  impossible  to  stop  them  promptly  on 
giving  the  signal. 

In  hauling  a  log  on  to  the  deck,  after  the  deck  had  been 
built  to  a  height  of  about  sixteen  feet,  one  end  of  the  log 
moved  up  the  skidway  faster  than  the  other,  pointing  cross- 
wise of  the  deck,  which  is  called  by  lumbermen  ** gunning." 
The  respondent  claims  that  he  gave  two  or  three  signals  to 
the  driver  to  stop,  but  that  the  driver  either  failed  to  hear 
the  signal,  or  neglected  or  was  unable  to  stop  the  team,  and 
80  they  kept  going,  and  respondent,  in  his  effort  to  get  out 
of  the  way  of  the  log,  was  thrown  off  the  deck,  receiving  severe 
injuries,  for  which  this  action  has  been  prosecuted. 

The  case  was  tried  to  a  jury  and  a  verdict  rendered  in 
favor  of  the  respondent,  and  this  appeal  was  thereupon 
prosecuted-  It  is  contended  that  the  evidence  fails  to  dis- 
close any  negligence  on  the  part  of  the  appellant  and  that, 
on  the  contrary,  the  respondent  both  assumed  the  risk  and 
was  guilty  of  contributory  negligence. 

If  we  were  adjudging  this  case  in  the  capacity  of  jurors 
for  the  purpose  of  weighing  the  evidence  and  determining 
the  preponderance  of  the  evidence,  we  are  inclined  to  the 
opinion  that  upon  the  record  as  it  comes  to  us  on  appeal  we 
should  conclude  that  the  respondent  both  assumed  the  risk 
and  so  contributed  in  negligent  acts  as  to  bar  a  recovery. 
We  are  mindful,  however,  of  the  fact  that  in  this  case  there 
must  have  been  some  circumstances  and  "conditions  which  con- 
fronted the  jury  and  trial  court  which  we  cannot  see  or  learn 
from  a  record.  There  is  also  some  evidence  in  the  record 
which  may  be  considered  material  and  substantial  that  would 
support  such  a  verdict.  In  our  opinion,  there  is  sufficient 
in  this  case  to  bring  it  within  the  rule  this  court  has  announced 
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in  Adams  v.  Bunker  HiU  etc.  Min.  Co.,  12  Ida.  637,  89  Pac. 
624,  11  L.  R.  A.,  N.  S.,  844,  Ca/rscallen  v.  Coeur  d'Alene 
etc.  Transp.  Co.,  15  Ida.  444,  98  Pac.  622,  16  Ann.  Gas.  544, 
Wheeler  v.  Oregon  B.  &  Nav.  Co.,  16  Ida.  375,  102  Pac.  347, 
Moloney  v.  Winston  Bros.  Co,,  18  Ida.  740,  111  Pac.  1080,  47 
L.  R.  A.,  N.  S.,  634 ,  Maw  v.  Coast  Lumber  Co.,  19  Ida.  396, 
114  Pac.  9 ,  Staab  v.  Bocky  Mt.  Tel  Co,,  23  Ida.  314,  129  Pac. 
1078,  and  Calkins  v.  Blackwell  Lumber  Co.,  23  Ida.  128,  129 
Pac.  435. 

The  question  argued  by  appellant  that  respondent  was  at 
fault  in  that  he  received  the  injury  while  attempting  to 
"square"  the  log  by  throwing  his  weight  on  it  when  it  was 
"gunning"  is  not  a  controlling  question  here.  This  question 
went  to  the  jury,  and  they  evidently  thought  the  respondent 
did  not  act  negligently  or  recklessly.  The  jury  may  have 
concluded  that  the  team  used  on  the  "cross-haul"  was  not  a 
safe  team  or  that  the  driver  was  deaf  and  that  the  employer 
was  negligent  in  furnishing  such  a  team  or  such  a  driver,  or 
in  both  respects.  These  reasons  were  advanced  by  respondent 
as  grounds  of  negligence  on  the  part  of  the  employer. 

We  find  no  error  in  the  giving  or  refusing  to  give  instruc- 
tions. 

The  judgment  is  afiSrmed.  Costs  awarded  in  favor  of 
respondent. 

Sullivan,  J.,  concurs. 
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(May  15,  1914.) 

ALICE  E.  BALDWIN,  Respondent,  v.  W.  B.  McFARLAND, 

Sheriff,  et  al.,  Appellants. 

[141  Pac.  76.] 

GOlflfTTKITT   PbOPKBTT — SKPARATB   PROPERTY   Of   WiFB — BUFFICIINCT   Of 
EVIDSNCE. 

1.  Evidence  in  this  ease  examined,  and  held  sufficient  to  sup- 
port the  finding  and  judgment  that  the  property  levied  upon  was 
the  separate  property  of  the  wife  and  not  the  community  property 
of  the  husband  and  wife. 

2.  Evidence  examined  and  held  sufficient  to  support  the  judg- 
ment. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  the  County  of  Kootenai.  Hon.  R.  N.  Dunn, 
Judge. 

Action  to  restrain  and  enjoin  the  sale  of  certain  real  estate 
on  execution  issued  against  the  plaintiff's  husband.  Judg- 
ment for  the  plaintiff.    Defendants  appeal.    Affirmed, 

Ezra  R.  Whitla,  for  Appellants. 

"Real  estate   conveyed  to  the  wife  during  coverture   is 

presumed  to  be  community  property '*     (Stowell  v. 

Tucker,  7  Ida.  312,  62  Pac.  1033.) 

When  this  presumption  has  passed  it  then  follows  that  it  is 
incumbent  upon  the  plaintiff  or  anyone  attempting  to  show 
property  to  be  separate  property  to  make  this  appear  by  clear 
and  convincing  proof. 

McNaughton  &  Berg,  for  Respondent. 

The  judgment  debtor  having  put  nothing  into  the  property, 
his  creditors  can  take  nothing  out  of  it.  (Oladstone  Lumber 
Co.  V.  Kelly,  64  Or.  163,  129  Pac.  763 ;  Heinrich  v,  Heinrich, 
2  Cal.  App.  479,  84  Pac.  326;  Oldershaw  v.  Maitesan  &  WM- 
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iamson  Mfg.  Co,,  19  Cal.  App.  179,  125  Pac.  263;  Flournoy 
V.  Flournoy,  86  Cal.  286,  21  Am.  St.  39,  24  Pac.  1012;  Stewart 
V.  Weiser  Lumber  Co.,  21  Ida.  340,  121  Pac.  775.) 

AILSHIE,  C.  J.— This  action  was  brought  by  the  plaintiff, 
Alice  E.  Baldwin,  against  W.  B.  McFarland,  as  sheriff  of 
Kootenai  county,  and  against  the  other  defendants  to  enjoin 
and  restrain  the  sale  of  certain  real  estate  which  the  sheriff 
had  levied  upon  under  an  execution  issued  in  the  case  of 
W.  H.  Ferrell  against  J.  B.  Baldwin.  J.  B.  Baldwin  is  the 
husband  of  the  respondent,  Alice  E.  Baldwin.  The  property 
had  been  levied  upon  for  the  collection  of  a  judgment  against 
the  husband.  The  wife  commenced  this  action  to  enjoin  the 
sale  of  the  property,  alleging  that  the  property  levied  upon 
was  her  separate  estate. 

The  complaint  alleges,  and  the  evidence  discloses,  a  de- 
tailed history  of  the  acquisition  of  this  property.  It  would 
be  entirely  useless  to  reiterate  the  history  of  these  several 
transactions  and  of  the  acquisition  of  this  property  in  a  writ- 
ten opinion.  The  important  and  decisive  question  to  be  de- 
termined in  the  case  is  as  to  whether  this  was  the  separate 
property  of  the  wife,  or  community  property  of  both  husband 
and  wife.  The  appellant  has  the  same  understanding  of  the 
question  involved,  and  states  in  his  brief  as  follows:- 

**The  whole  issue  in  this  case  resolves  itself  down  to  a 
question  as  to  whether  or  not  the  plaintiff  has  the  title  to  the 
property  in  controversy,  and  whether  or  not  it  was  secured 
80  as  to  make  it  her  separate  property  within  the  meaning  of 
sec.  2676,  Rev.  Codes." 

Our  examination  and  consideration  of  the  record  and  briefs 
in  the  case,  and  the  law  applicable  thereto,  satisfies  us  that 
the  trial  judge  reached  the  correct  conclusion,  and  that  this 
property  is  the  separate  property  of  the  wife,  and  was  not 
subject  to  execution  for  the  collection  of  the  husband's  debt. 
To  our  minds  this  case  falls  within  the  rule  announced  in 
Stewart  v.  Weiser  Lumber  Co.,  21  Ida.  340, 121  Pac.  775,  and 
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Points  Decided. 


the  long  line  of  cases  from  this  court  followed  in  the  Stewart- 
Weiser  Lumber  Company  case. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  in  favor  of  the  respondent. 


Sullivan,  J.,  concurs. 


(May  16,  1914.) 

LOUIS  GAGNON,  Appellant,  v.  ST.  MARIES  LIGHT  & 
POWER  CO.,  LTD.,  a  Corporation,  Respondent. 

[141  Pac.  8S.] 

Pleading — Demurreb  on  Ground  of  Contributory  Negligence — On 
Ground  op  Defect  of  Parties — Personal  Injury — Employee  of 
Independent  Contractor — Electrical  Appliances — Degree  of 
Protection  to  Invitee. 

1.  Heldf  that  the  complaint  in  this  case  states  a  cause  of  action. 

2.  Under  the  rule  in  force  in  this  state  requiring  a  liberal  con- 
struction of  pleadings,  a  demurrer  to  the  complaint  in  a  personal 
injury  case  should  not  be  sustained  on  the  ground  that  it  disclosed 
contributory  negligence  on  its  face,  when  all  the  allegations  of  the 
complaint  taken  together,  and  considered  in  the  sense  in  which  the 
pleader  has  evidently  used  and  employed  the  language  therein  con- 
tained, charge  negligence  of  the  defendant  and  care  and  diligence  on 
the  part  of  plaintiff. 

3.  Where  an  electric  light  and  power  company  made  a  contract 
for  the  painting  of  its  transformer  station,  and  an  employee  of  the 
contractor,  not  familiar  with  the  premises  or  the  appliances,  was 
injured  by  coming  in  contact  with  uninsulated  and  unprotected  loose 
wires  which  were  not  obviously  dangerous,  and  in  regard  to  which 
he  had  received  no  warning,  an  action  for  damages  may  properly 
be  prosecuted  by  the  employee  of  the  contractor  against  such  cor- 
poration. 

4.  The  employee  of  an  independent  contractor  doing  work  on  the 
premises  of  another  is  an  invitee  by  special  agreement,  and  the  pro- 
prietor of  such  premises  is  under  obligation  to  see  that  he  have  a 
reasonably  safe  place  to  work  and  that  he  have  reasonable  protec- 
tion against  the  consequences  of  hidden  dangers  known  to  the 
proprietor. 
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5.  Those  who  deal  in  electricity  as  a  business  are  held  to  the 
highest  degree  of  care  with  reference  to  all  persons  not  themselves 
wrongdoers  who  in  any  capacity  may  accidentally  or  otherwise  come 
in  contact  with  their  electrical  appliances. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Kootenai  County.    Hon.  E.  N.  Dunn,  Judge. 

Action  for  damages  for  personal  injury  received  by  plain- 
tiff while  in  the  employ  of  an  independent  contractor.  De- 
murrer to  complaint  sustained.    Reversed. 

E.  N.  LaVeine,  W.  D.  Keeton  and  W.  F.  Morrison,  Jr.,  for 
Appellant. 

John  P.  Qray  and  Prank  M.  McCarthy,  for  Respondent. 

Th6  authorities  cited  by  counsel  are  mentioned  in  the 
opinion  infra. 

AILSHIE,  C.  J. — The  complaint  in  this  action,  after  setting 
forth  the  corporate  capacity  of  the  defendant,  alleges  that 
at  the  times  mentioned  it  was  operating  an  electric  lighting 
and  power  plant  and  engaged  in  furnishing  electric  light  and 
power  in  the  vicinity  of  the  city  of  St.  Maries ;  that  for  such 
purpose  it  maintained  a  frame  building  in  said  city  which  it 
used  for  a  transformer  station  and  office,  with  which  were  con- 
nected transmission  wires  carrying  a  load  of  about  2,200  volts 
of  electricity ;  that  these  wires  entered  the  building  about  three 
feet  below  the  eaves;  *'that  at  the  point  where  said  wires 
were  connected  to  said  building,  the  defendant  carelessly  and 
negligently  allowed  and  permitted  two  short,  separate  wires 
connected  with  said  transmission  wires  which  were  bare  and 
uninsulated  and  unprotected  at  the  ends,  which  wires  were 
unused,  to  hang  down  and  dangle  loosely  near  the  side  of 
said  building,  and  carelessly  and  negligently  allowed  and 
permitted  a  strong  current  of  electricity  to  pass  into  and  be 
in  said  loose  ends  of  said  wires  so  hanging  down  from  said 
connection  as  aforesaid." 
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Then  follow  allegations  of  carelessness  and  negligence  in 
that  the  defendant  permitted  such  loose  wires,  so  charged 
with  electric  current,  to  hang  uninsulated  and  unprotected, 
and  an  averment  of  its  duty  **to  see  that  persons  employed 
to  work  upon  said  building  were  afforded  a  reasonably  safe 
protection  from  the  said  dangerous  agency.*'  The  fifth  and 
seventh  paragraphs  we  quote  in  full : 

*''V.  That  some  time  prior  to  the  16th  day  of  April,  1913, 
defendant  engaged  one  R.  B.  Ward,  a  contracting  painter, 
to  paint  the  aforesaid  station  and  office  building;  that  said 
R.  B.  Ward  hired,  among  others,  the  plaintiff  to  paint  said 
building;  that,  shortly  after  commencing  to  work  in  the 
employment  aforesaid,  on  the  afternoon  of  the  16th  day  of 
April,  1913,  plaintiff  let  himself  down  below  said  charged 
wires  and  connections;  that  in  painting  he  carefully  avoided 
contact  with  said  charged  wires  which  entered  said  building 
and  which  evidently  were  or  might  have  been  carrying  elec- 
tricity; that  while  engaged  in  painting  and  while  exercising 
due  care  in  so'  avoiding  said  wires,  and  inadvertently,  but 
without  negligence  or  lack  of  care  on  his  part,  plaintiff's 
left  forearm  came  in  contact  with  the  uninsulated  and  unpro- 
tected ends  of  the  said  two  unused  wires  which  were  separately 
and  loosely  hanging  down  the  side  of  said  building  as  afore- 
said, and  that  by  reason  of  said  contact  with  the  ends  of  said 
wires  plaintiff  was  severely  burned,  and  shocked  by  reason  of 
said  injury,  suffered  great  bodily  pain  and  mental  anguish, 
and  was  compelled  to  expend  large  sums  of  money  for  medical 
attendance  and  care  and  is  still  required  to  be  attended  by  a 
physician." 

**VII.  That  plaintiff  had  no  knowledge  of  the  danger 
lurking  in  said  two  unused  and  unprotected  wires,  and  had  no 
reason  to  apprehend  any  danger  from  contact  with  them ;  that 
plaintiff  had  a  right  to  rely,  and  did  rely,  upon  the  defendant 
furnishing  a  reasonably  safe  place  for  him  to  work,  and  if 
said  wires  were  dangerous  to  have  had  them  joined,  pro- 
tected or  insulated,  or  a  warning  given  him  of  their  dangerous 
character,  or  to  have  them  removed;  that  the  said  loose  ends 
were  by  reason  of  the  carelessness  and  negligence  of  the 
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said  defendant,  its  officers,  servants  or  employees,  not  re- 
moved, nor  connected  and  insulated,  nor  was  plaintiff  warned 
by  defendant  nor  by  any  person  by  or  on  behalf  of  the  de- 
fendant, of  the  dangerous  character  of  said  loose  wires;  that 
defendant  remained  and  was  at  all  of  the  said  times  in  pas- 
session  of  said  building  and  in  control  of  said  wires  and 
said  electric  current  and  that  all  of  the  hidden  danger  due 
to  or  arising  out  of  the  carelessness,  negligence  and  improper 
care  of  said  wires,  was  solely  within  the  knowledge  of  the 
said  defendant  or  should  by  the  exercise  of  reasonable  care 
have  been  within  its  said  knowledge." 

The  remaining  paragraphs  of  the  complaint  set  forth  the 
permanent  injury  to  plaintiff's  left  hand  and  arm  and  allege 
his  earning  capacity.  To  this  complaint  defendant  demurred 
on  the  following  grounds : 

'*!.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant. 

**2.  That  there  is  a  defect  of  parties  defendant  as  appears 
upon  the  face  of  said  complaint  in  this :  That  it  is  alleged  in 
paragraph  five  of  said  complaint  that  the  plaintiff  at  the  time 
of  the  alleged  injury  was  working  for  R.  E.  "Ward,  a  con- 
tracting painter,  and  upon  the  face  of  the  complaint  it  shows 
that  plaintiff's  cause  of  action,  if  any  he  has,  is  against  said 
"Ward,  his  master,  and  not  against  the  defendant  named." 

A  third  ground  is  that  of  uncertainty  with  reference  to  the 
allegations  of  earning  capacity,  but  which  counsel  do  not  urge 
in  this  court. 

The  trial  court  sustained  the  demurrer  specifically  on  the 
first  ground,  viz.,  that  the  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  gave  plaintiff  leave 
to  amend.  Plaintiff  elected  to  stand  on  his  pleading  and 
appeals  from  the  order  of  the  trial  court  dismissing  the 
action. 

Respondent  contends  that  the  complaint  itself  shows  ap- 
pellant to  have  known  and  appreciated  the  danger  of  his 
employment  on  respondent's  premises,  and  that  he  therefore 
assumed  the  risk.  •  He  particularly  calls  attention  to  the  lan- 
guage used  in  paragraph  5,  where  after  stating  that  plaintiff 
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** carefully  avoided  contact"  with  the  main  transmission 
wires  which  entered  the  building,  the  pleader  goes  on  to  say: 
"and  inadvertently,  but  without  negligence  or  lack  of  care 
-on  his  part,  plaintiff's  left  forearm  came  in  contact  with  the 
uninsulated  and  unprotected  ends  of  the  said  two  unused 
wires."  From  this  language,  and  especially  the  use  of  the 
word  '* inadvertently,"  it  is  urged  that  both  knowledge  of  the 
danger  and  negligence  in  the  avoidance  of  it  is  imputable 
to  plaintiff,  and  that  for  this  reason  alone  he  could  not 
recover. 

We  think,  however,  that  the  meaning  of  the  pleader  may  be 
fairly  gathered  from  a  succeeding  allegation  in  paragraph  7, 
where  he  avers  that  plaintiff  **had  no  knowledge  of  the  danger 
lurking  in  said  wires,  and  had  no  reason  to  apprehend  any 
danger  from  contact  with  them."  We  are  not  disposed  to 
commend  the  allegations  of  paragraph  5  as  affording  a  model 
of  good  pleading  in  a  personal  injury  case,  but  taking  the 
complaint  as  a  whole,  and  viewing  the  allegations  of  para- 
graph 5  together  with  those  of  paragraph  7,  at  the  same 
time  bearing  in  mind  the  rule  for  liberal  construction  of 
pleadings  which  has  been  so  often  applied  by  this  court,  we 
are  inclined  to  think  that  so  far  as  this  contention  is  con- 
cerned, the  demurrer  should  have  been  overruled. 

A  more  important  question  is  raised  by  the  second  ground 
of  defendant's  demurrer,  and  although  the  lower  court  did 
not  sustain  the  demurrer  specifically  on  this  ground,  yet  as 
the  same  question  must  arise  in  proceeding  further  under 
the  complaint,  it  seems  advisable  to  dispose  of  it  in  this 
opinion.  It  is  also  true  that  if  the  demurrer  was  good  on 
any  ground  stated,  it  would  be  the  duty  of  this  court  to  sus- 
tain the  trial  court,  even  though  he  sustained  the  demurrer 
on  an  erroneous  ground. 

Respondent's  contention  is,  that  since  the  complaint  shows 
the  appellant  to  have  been  the  employee  of  an  independent 
contractor,  the  respondent  corporation  was  not  liable  for  any 
injury  received  by  him  under  the  facts  stated.  It  is  pointed 
out  that  respondent  exercised  no  supervision  or  control  over 
and  had  no  contractual  relation  whatever  with  the  appellant. 
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and  it  is  therefore  urged  that  respondent  was  nnder  no  obli- 
gation, such  as  ordinarily  devolves  on  the  master  toward  the 
servant,  to  furnish  the  contractor's  employee  a  safe  place  to 
work,  or  to  warn  him  in  regard  to  dangers  on  the  premises, 
which  might  not  be  obvious  to  a  stranger;  that  if  any  such 
obligation  existed,  it  was  on  the  part  of  the  contractor  toward 
his  employee. 

Counsel  for  both  appellant  and  respondent  cite  and  com- 
ment upon  a  number  of  cases  involving  the  question  of  liability 
for  injury  to  the  servant  of  an  independent  contractor  upon 
a  property  owner's  premises.  Prom  an  analysis  of  these 
cases,  it  is  apparent  that  they  constitute  a  class  by  themselves 
where  the  questions  of  fact  are  peculiarly  diverse  on  account 
of  the  various  elements  that  enter  into  consideration.  In  the 
first  place,  there  is  an  infinite  diversity  of  manner  and  ca- 
pacity in  which  one  may  be  injured  on  the  premises  of  another. 
Confining  the  class  of  persons  who  may  be  so  injured  to  em- 
ployees of  independent  contractors,  we  are  confronted  with 
varying  conditions  of  relationship  between  the  employee  and 
the  contractor  on  the  one  hand  and  both  of  them  with  the 
proprietor  on  the  other.  Then,  again,  there  are  the  various 
gradations  in  degree  of  care  required  on  the  part  of  the 
proprietor  for  the  protection  of  those  who  have  a  right  to 
be  on  his  premises,  corresponding  both  to  the  nature  of  his 
own  business  and  the  business  of  the  invitee.  If  it  is  a  dan- 
gerous business,  of  course  a  higher  degree  of  care  is  required. 
On  the  other  hand,  if  the  invitee  is  familiar  with  the  prem- 
ises or  particular  conditions  thereof,  he  assumes  propor- 
tionately more  risk.  Possibly,  therefore,  there  is  not  so  much 
a  conflict  of  authority  running  through  the  cases  as  a  remark- 
able diversity  of  facts  and  conditions. 

Appellant  cites,  as  sustaining  his  contention  on  this  point, 
Clark  V.  8t  Louis  etc,  R.  Co.,  234  Mo.  396,  137  S.  W.  583; 
1  Thompson  on  Negligence,  sees.  680-979 ;  Coughtry  v,  Olobe 
Woolen  Co.,  56  N.  Y.  124,  15  Am.  Rep.  387 ;  Johnson  v.  Spear, 
76  Mich.  139,  15  Am.  St.  298,  42  N.  W.  1092;  Brannock  v. 
Elmore,  114  Mo.  55,  21  S.  W.  451;  Union  Traction  Co.  v. 
Fetters,  99  Fed.  214,  39  C.  C.  A.  474;  Samuelson  v.  Cleveland 
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etc,  M.  Co.,  49  Mich.  164,  43  Am.  Rep.  456,  13  N.  W.  499; 
John  Spry  Lumber  Co,  v.  Duggan,  182  111.  218,  54  N.  B. 
1002;  29  Cyc.  456,  note  12,  and  eases  cited;  Ryan  v.  St.  Louis 
Transit  Co.,  190  Mo.  621,  89  S.  W.  865,  2  L.  B.  A.,  N.  S.,  777 ; 
Stevens  v.  United  Gas  &  Electric  Co.,  73  N.  H.  159,  60  Atl. 
848,  70  L.  R.  A.  119;  Thomas  v.  Harrington,  72  N.  H.  45,  54 
Atl.  285,  65  L.  R.  A.  742;  Young  v.  Waters-Pierce  OU  Co., 
185  Mo.  634,  84  S.  W.  929;  WUson  v.  Hibbert,  194  Fed.  838, 
114  C.  C.  A.  542;  Katalla  Co.  v.  Johnson,  202  Fed.  353,  120 
C.  C.  A.  481 ;  Murch  Bros.  Const.  Co.  v.  Johnson,  203  Fed.  1 ; 
121  C.  C.  A.  353 ;  Bright  v.  Bamett  &  Record  Co.,  88  Wis. 
299,  60  N.  W.  418,  26  L.  R.  A.  524;  Dunn  v.  Cavanaugh,  185 
Fed.  451,  107  C.  C.  A.  521 ;  Hoppe  v.  City  of  Winona,  113 
Minn.  252,  Ann.  Cas.  1912A,  247,  129  N.  W.  577,  33  L.  R.  A., 
N.  S.,  449. 

Respondent  cites  the  following  authorities  on  this  question : 
Myers  v.  Edison  Electric  Illuminatinrg  Co.,  225  Pa.  387,  74 
Atl.  223;  Callan  v.  Pugh,  54  App.  Div.  545,  66  N.  Y.  Supp. 
1118 ;  Proctor  v.  San  Antonio  St.  Ry.  Co.,  26  Tex.  Civ.  App. 
148,  62  S.  W.  939;  Bush  v.  Grant,  22  Ky.  Law  Rep.  1766,  61 
S.  W.  363 ;  JBmman  v.  Public  Service  Corp.,  82  N.  J.  L.  464, 
81  Atl.  838,  38  L.  R.  A.,  N.  S.,  922;  Campbell  v.  Jones,  60 
Wash.  265,  110  Pac.  1083;  Wright  v.  Big  Rapids  Door  & 
Blind  Mfg.  Co.,  124  Mich.  91,  82  N.  W.  829,  50  L.  R.  A.  495; 
Cole  V.  Louisiana  Qas  Co.,  121  La.  771,  46  So.  801 ;  Blalack 
V.  Texas  Traction  Co.  (Tex.  Civ.  App.),  149  S.  W.  1086; 
Robichaux  v.  Morgan's  L.  dk  T.  (&  S.  S.  Co.,  131  La.  727, 
60  So.  206. 

In  the  first  place,  it  must  be  conceded  that  appellant  in 
this  case  was  at  least  an  invitee  upon  the  premises  of  the 
respondent  corporation. 

Judge  Thompson  in  his  work  on  ** Negligence,"  vol.  1,  sec. 
680,  says:  ''The  servant  of  the  contractor  must  be  deemed 
to  be  upon  the  premises  of  the  proprietor  by  his  invitation, 
express  or  implied ;  and  therefore  he  owes  him  the  same  duty 
of  guarding  him  against  the  consequences  of  hidden  dangers 
on  the  premises,  that  a  proprietor  would  in  any  case  owe  to 
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a  guest,  a  customer,  or  other  person  coming  by  invitation 
upon  his  premises." 

In  some  of  the  cases  it  is  pointed  out  that  the  employee 
of  a  contractor  is  more  than  an  invitee, — in  the  sense  that 
the  term  "invitee"  may  mean  anyone  belonging  to  the  general 
public, — ^since  the  proprietor  voluntarily  contracted  for  his 
presence  on  the  premises,  knew  that  he  or  some  other  em- 
ployee of  the  individual  with  whom  he  had  contracted  would 
come  on  his  place  to  carry  out  his  contract;  and  knew  what 
he  would  have  to  do  and  where  he  would  have  to  be  to  do  the 
work  required  under  the  contract,  so  that  the  proprietor 
thereby  became  obligated  to  exercise  more  care  for  his  safety 
while  upon  his  premises  than  in  the  case  of  a  mere  invitee, 
to  the  extent  that  he  was  affected  with  more  particular  notice. 
(John  Spry  Lumber  Co.  v.  Duggan,  182  111.  218,  54  N.  E. 
1002.) 

The  general  trend  of  authority  on  this  question  appears 
to  be  correctly  stated  by  the  author  of  the  case  note  in  26 
L.  R.  A.  524  (Bright  v.  Bameti  &  Record  Co.),  wherein  it 
is  said : 

**"With  few  exceptions  the  cases  agree  in  holding  that 
premises  upon  which  an  independent  contractor  is  required 
to  labor  for  the  benefit  of  the  owner  must  be  reasonably  safe 
for  the  purposes  of  such  labor  so  far  as  freedom  from  con- 
cealed  dangers  is  concerned." 

And  in  a  later  case  (Ryan  v.  St.  Louis  Transit  Co.,  190 
Mo.  621,  89  S.  W.  865,  2  L.  R.  A.,  N.  S.,  777).  the  author  of 
the  note  in  the  latter  series  says : 

**The  duty  charged  on  one  who  is  engaged  in  the  generation 
of  electricity  to  keep  the  wires  within  and  about  his  building 
safe  for  the  servants  of  another,  who  has  contracted  to  per- 
form certain  work  in  or  about  the  former's  building,  is  im- 
posed by  the  well  established  and  familiar  doctrine  that  every 
man  who,  expressly  or  by  implication,  invites  others  to  come 
upon  his  premises,  assumes,  to  all  who  accept  the  invitation, 
the  duty  to  protect  them  from  any  danger  incurred  by  com- 
ing, which  he  knows  of  or  ought  to  know  of,  and  of  which 
they  are  not  aware." 
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And  this  duty  extends  to  places  on  the  premises  not  ac- 
cessible to  the  general  public,  but  which  a  stranger  might  have 
occasion  to  visit  in  the  performance  of  some  work  of  necessity, 
as  this  court  has  recently  held  in  a  personal  injury  case  re- 
sulting from  coming  in  contact  with  electric  appliances. 

''Where  an  electric  light  and  power  company  maintains 
its  poles  within  a  foot  of  the  poles  of  a  telephone  company, 
and  carries  and  maintains  live  wires  charged  with  electrical 
current,  it  is  chargeable  with  notice  that  laborers  and  line- 
men working  on  the  telephone  company's  poles  and  wires 
may  and  will  come  in  close  contact  with  the  electric  light 
wires,  and  such  company  is  chargeable  with  the  duty  of  pro- 
tecting them  from  injury."  (Staab  v.  Rocky  Mountain  Bell 
Telephone  Co.,  23  Ida.  314,  129  Pac.  1078.)  In  the  latter 
case,  it  was  contended  that  the  telephone  employee  who  lost 
his  life  was  not  only  not  an  invitee  but  was  a  trespasser,  and 
his  relationship,  contractual  or  otherwise,  with  the  electric 
light  company  was  more  remote  than  that  of  appellant  in  the 
present  case. 

We  do  not  believe  that  the  principle  upon  which  these 
cases  should  be  adjudicated  is  encompassed  within  the  limi- 
tations of  the  master  and  servant  rule.  If  it  be  once  con- 
ceded that  this  rule  applies,  the  conclusion  of  course  follows 
that  there  is  no  contractual  obligation  on  the  ^part  of  the 
owner  to  furnish  the  employee  of  the  contractor  with  a  safe 
place  to  work.  An  examination  of  the  cases  convinces  us  that 
the  courts  generally  have  very  properly  declined  to  ap- 
ply that  rule  in  its  strictness  to  this  class  of  cases,  but  have 
recognized  the  expediency  and  justice  of  applying  the 
broader  and  more  humane  rule  of  holding  the  property 
owner  responsible  for  the  safety  of  any  person  rightfully 
on  the  premises  and  not  an  actual  wrongdoer,  who  may  be 
innocently  injured  upon  his  premises  by  the  existence  of  hid- 
den dangers  known  to  the  owner  or  which  he  should  be  pre- 
sumed to  know. 

In  the  case  at  bar,  the  facts  are  few  and  uncontroverted. 
The  plaintiff  Gagnon,  the  employee  of  the  independent  con- 
tractori  Ward,  was  upon  defendant's  premises  by  agreement 
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The  agents  and  servants  of  the  defendant  corporation  knew 
that  he  or  some  other  person  was  going  to  visit  their  prem- 
ises to  do  the  work  contracted  for.  They  must  have  known 
that  such  person  would  perform  labor  near  the  precise  spot 
where  the  danger  existed  and  the  injury  occurred.  The  fact 
that  the  unused  wires  in  question  were  uninsulated  and  un- 
protected was  peculiarly  within  their  own  knowledge.  They 
had  complete  control  of  the  premises.  Unlike  some  of  the 
cases  cited,  the  independent  contractor  was  not  in  possession 
of  these  premises,  even  temporarily.  Unlike  other  cases  cited, 
neither  the  contractor  nor  his  employees  are  shown  to  have 
had  any  familiarity  with  these  premises,  or  with  the  dangers 
of  the  business  or  appliances.  Plaintiff  came  to  the  trans- 
former station  of  the  defendant  corporation  to  do  his  work 
as  a  painter.  He  received  no  warning  from  defendant 
against  hidden  dangers  in  his  place  of  work.  The  statement 
in  the  complaint  of  how  he  came  to  be  injured,  while  not  a 
masterpiece  of  the  art  of  pleading,  is  a  natural  account  of 
how  such  an  injury  might  occur.  The  plaintiff  noticed  the 
main  transmission  wires  which  entered  the  building.  He 
knew  that  they  were  likely  to  be  dangerous  and  carefully 
avoided  coming  in  contact  with  them.  He  also  saw  the  unused 
ends  of  wires  dangling  down,  without  apparent  connection 
or  purpose  so  far  as  being  a  working  part  of  the  operating 
plant.  He  did  not  know  what  they  were  for  and  was  not 
chargeable  with  apprehending  any  danger  from  them.  He 
did  not  mean  to  touch  them,  but  *  inadvertently"  came  in 
contact  with  them  and  was  injured.  It  could  not  be  said  that 
he  assumed  the  risk,  for  the  danger  that  he  encountered  was 
certainly  one  not  ordinarily  incident  to  the  business. 

This  court  has  repeatedly  declared  that  ''electric  companies 
are  held  to  the  highest  degree  of  care  practicable  to  avoid 
injuries  to  persons  who  may  accidentally  or  otherwise  come 
in  contact  with  their  wires.  Electricity  is  recognized  as  one 
of  the  most  destructive  agencies  we  have,  and  the  highest 
degree  of  care  and  diligence  is  required  by  those  who  are 
operating  electrical  plants  in  order  to  avoid  injury  to  person 
and  property."     {Younie  v.  Blackfoot  Light  cfe  Water  Co., 
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15  Ida.  56,  96  Pae.  193 ;  Eaton  v.  City  of  Weiser,  12  Ida.  544, 
118  Am.  St.  225,  86  Pac.  541;  Staab  v.  Rocky  Mountain 
BeU  Tel,  Co,,  supra.) 

The  complaint  states  a  cause  of  action.  The  lower  court 
should  have  overruled  the  demurrer  and  required  the  .der 
fendant  to  answer.  The  judgment  is  reversed  and  the  cause 
is  remanded,  with  direction  to  overrule  the  demurrer  and 
allow  the  defendant  to  answer.  Costs  awarded  in  favor  of 
appellant. 

Sullivan,  J.,  concurs. 


(Maj  18,  1914.) 

H.   C.   TAYLOR,   Appellant,  v.   CLARENCE   L.   LTTLE, 

Respondent. 

[141  Pac.  92.] 

Complaint — Demurrer  to — Defect  op  Parties  Plaintiff — Necessary 
Party. 

1.  Held,  that  the  court  erred  in  holding  that  there  was  a  defect 
of  parties  plaintiff  and  that  the  Springston  Lumber  Company  was 
A  necessary  party  plaintiff  to  the  action. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  in  and  for  Kootenai  County.  Hon.  John  M.  Plynn, 
Judge. 

Action  to  recover  damages  on  account  of  misrepresentation 
and  fraud  as  to  the  boundary  of  certain  land  on  which  the 
plaintiff  purchased  the  timber.  A  demurrer  to  the  complaint 
was  sustained  on  the  ground  that  ther.e  was  a  defect  of  parties 
plaintiff,  and  the  plaintiff  having  refused  to  amend,  judg- 
ment of  dismissal  was  entered.    Reversed. 

E.  R.  Whitla,  for  Appellant 

Where  ond  sells  property  and  makes  representations  as  to 
the  quantity  of  land  sold,  he  is  liable  in  an  action  for  dam- 
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ages  in  case  his  representations — ^whether  believed  by  him  to 
be  true  or  not — are  in  fact  false,  and  the  boundary  pointed 
out  by  him  is  not  the  true  boundary  and  the  vendee  suffers 
any  loss  by  reason  thereof.  (Miller  v.  Wissert,  38  Okl.  808, 
134  Pac.  62;  McGhee  v.  Pell,  170  Mo.  121,  70  S.  W.  493,  59 
L.  R.  A.  761;  Hoock  v.  Bowman,  42  Neb.  80,  47  Am.  St.  691, 
60  N.  W.  389 ;  Castenholz  v.  Heller,  82  Wis.  30,  51  N.  W.  432; 
Porter  v.  Beattie,  88  Wis.  22,  59  N.  W.  499 ;  Dayis  v.  Nuzum, 
72  Wis.  439,  40  N.  W.  497,  1  L.  B.  A.  774;  Pringle  v.  Samuel, 
1  Litt.  (Ky.)  43,  13  Am.  Dec.  214;  Trenchard  v.  Kell,  127 
Fed.  596.) 

Even  honesty  in  making  a  mistake  is  no  defense,  as  it  is 
incumbent  upon  the  vendor  to  know  the  facts.  (Culbertson 
V.  Blanchard,  79  Tex.  486,  15  S.  W.  700.) 

Nonjoinder  of  a  proper,  as  distinguished  from  a  necessary, 
party  is  not  ground  for  demurrer.     (31  Cyc.  293.) 

*'In  general,  in  an  action  founded  upon  tort  the  person 
who  suffers  the  injury  must  bring  the  action,  for  he  is  the 
party  in  interest.*'     (Bliss  on  Code  Pleading,  521.) 

**It  is  not  necessary  to  join  as  plaintiff  persons  who  do  not 
appear  by  the  complaint  to  be  united  in  interest  with  the 
plaintiff  in  all  the  relief  sought  thereby."  {Garner  v. 
Wright,  28  How.  Pr.  92;  Washburn  v.  Case,  1  Wash.  Ter. 
253 ;  Sheridan  Gasy  Oil  &  Coal  Co,  v,  Pearson,  19  Ind  App. 
252,  65  Am.  St.  402,  49  N.  B.  357 ;  Moore  v.  Harmon,  142  Ind. 
555,  41  N.  E.  599.) 

'*  Where  a  suit  is  brought  on  a  contract,  a  person  who  is  not 
a  party  to  the  contract  and  has  no  interest  therein  is  not  a 
necessary  or  proper  party  to  the  suit."  (Uurlbutt  v.  N.  W. 
Spaulding  Sa/w  Co,,  93  Cal.  55,  28  Pac.  795.), 

C.  H.  Potts,  for  Respondent. 

The  cause  of  action  in  this  case  is  based  on  alleged  fraudu- 
lent representations  which  resulted  in  the  conveyance  to  the 
Springston  Lumber  Company  of  the  standing  timber  de- 
scribed in  the  complaint.  The  lumber  company  is  the  gran- 
tee in  the  conveyance  of  the  timber ;  the  legal  title  was  taken 
by  it;  it  paid  the  cash  consideration  therefor,  and  executed 
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the  promissory  note  sought  to  be  canceled  by  this  action.  It 
is  therefore  the  real  party  in  interest.  Any  private  arrange- 
ment between  the  plaintiff  and  the  lumber  company  as  to 
how  the  title  shall  be  held,  or  otherwise,  could  not  affect  the 
defendant.  It  is  not  alleged  in  the  complaint  that  the  defend- 
ant had  knowledge  of  any  arrangement  between  the  plaintiff 
and  the  lumber  company. 

"The  person  having  the  legal  interest  in  a  contract  can  alone 
maintain  an  action  thereon."  (Wolverton  v,  Geo.  H,  Taylor 
&  Co.,  157  111.  485,  42  N.  B.  49 ;  Gardiner  v.  Armstrong,  31 
Mo.  535;  Frankem  v.  Trimble's  Heirs,  5  Pa.  520;  Forrest 
V.  O'Donnell,  42  Mich.  556,  4  N.  W.  259.) 

The  allegation  in  the  complaint  that  the  Springston  Lum- 
ber Company  was  an  accommodation  maker  of  the  note  in 
question  does  not  change  the  situation  in  any  particular. 
Under  the  provisions  of  the  negotiable  instruments  law  an 
accommodation  maker  of  a  promissory  note  is  the  real  party 
in  interest  in  any  action  based  on  such  note  and  is  primarily 
liable  thereon.  (Union  Trust  Co.  v.  McGinty,  212  Mass.  205, 
Ann.  Cas.  1913C,  525,  98  N.  B.  679 ;  Vanderford  v.  Farmers' 
etc.  Nat.  Bank,  105  Md.  164,  66  Atl.  47,  10  L.  B.  A.,  N.  S., 
129 ;  Cellers  v.  Meackem,  49  Or.  186,  89  Pac.  426,  10  L.  B.  A., 
N.  S.,  133,  13  Ann.  Cas.  997;  Wolstenholme  v.  Smith,  34 
Utah,  300,  97  Pac.  329;  Bradley  etc.  Mfg.  Go.  v.  Heyburn, 
56  Wash.  628,  134  Am.  St.  1127,  106  Pac.  170;  National  Citi- 
zens' Bank  v.  toplitz,  81  App.  Div.  593,  81  N.  Y.  Supp.  422; 
Richards  v.  Market  Exchange  Bank  Co.,  81  Ohio  St.  348,  90 
N.  E.  1000,  26  L.  B.  A.,  N.  S.,  99;  Lane  v.  Hyder,  163  Mo. 
App.  688,  147  S.  W.  514;  Lumbermen's  National  Bank  v. 
Campbell,  61  Or.  123,  121  Pac.  427.) 

"In  all  actions  those  between  whom  there  is  a  unity  of 
legal  interest  must  be  joined  as  plaintiifs."  (Burkett  v. 
Lehmen-Higginson  Grocery  Co.,  8  Okl.  84,  56  Pac.  856;  Cul- 
ver V.  Smith,  82  Mo.  App.  390.) 

SULLIVAN,  J. — This  action  was  brought  to  recover  dam- 
ages in  the  sum  of  $3,250  with  interest,  on  account  of  alleged 
fraud  and  misrepresentation  by  the  vendor  to  the  plaintiff 
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as  to  the  location  and  boundary  of  a  certain  piece  of  timber 
land,  the  timber  on  which  the  plaintiff  purchased  from  the 
respondent.  A  demurrer  was  filed  to  the  second  amended 
complaint,  based  on  two  grounds:  (1)  That  said  amended 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  (2)  that  there  was  a  defect  of  parties  plain- 
tiff in  that  the  Sprino^ston  Lumber  Company,  a  corporation, 
was  not  made  a  party  plaintiff  and  was  a  necessary  party. 
After  hearing  said  demurrer,  the  court  sustained  it  on  the 
second  ground,  to  wit,  that  there  was  a  defect  of  parties 
plaintiff  in  that  the  Springston  Lumber  Company  was  not 
made  a  party  to  the  action.  The  plaintiff  thereupon  re- 
fused to  plead  further  and  judgment  of  dismissal  was 
entered. 

The  only  question  then  presented  for  determination  is 
whether  the  court  erred  in  holding  that  said  corporation  was 
a  necessary  party  plaintiff. 

It  is  alleged  in  the  complaint  that  on  or  about  October, 
1911,  the  defendant  offered  to  sell  to  the  plaintiff  certain 
timber  growing  upon  the  south  half  of  the  northwest  quar- 
ter, and  the  northwest  quarter  of  the  southwest  quarter  of 
section  34,  and  the  southeast  quarter  of  the  northeast  quar- 
ter of  section  33,  township  49,  north  of  range  2,  west  of  Boise 
meridian,  in  Kootenai  county ;  that  the  plaintiff  was  desirous 
of  purchasing  said  timber  and  especially  the  white  pine 
timber  growing  on  said  land,  and  thereafter,  at  the  instance 
and  request  of  said  defendant,  went  with  him  to  the  locality 
•  of  said  land ;  that  plaintiff  was  not  familiar  with  that  locality 
and  did  not  know  the  lines  or  boundaries  of  said  land;  that 
defendant  pointed  out  to  him  what  he  claimed  was  the  cor- 
rect boundaries  of  the  land  in  order  that  plaintiff  might  get 
an  estimate  of  the  timber  standing  thereon;  that  the  de- 
fendant, with  intent  of  deceiving  and  defrauding  plaintiff 
and  inducing  him  to  purchase  said  timber,  pointed  out  to  him 
a  certain  blazed  line  which  he  stated  was  the  southern  line 
of  the  south  half  of  the  northwest  quarter  of  said  section 
34,  and  the  southeast  quarter  of  the  northeast  quarter  of 
section  33,  and  stated  that  said  blazed  line  was  the  northern 
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boundary  line  of  said  land;  that  said  blazed  line  was  not 
the  northern  boundary  line,  but  was  about  260  feet  north 
and  parallel  to  the  true  and  correct  boundary  line  of  said 
land,  and  that  defendant  knew  that  it  was  not  the  correct 
boundary  of  said  land  at  the  time  he  pointed  the  same  out  to 
the  plaintiff,  but  fraudulently  made  said  representation  to 
the  plaintiff  because  there  was  standing  on  said  strip  of 
land,  about  260  feet  in  width  between  the  true  and  false 
boundary  line,  a  large  amount  of  valuable  white  pine  timber 
consisting  of  250,000  feet  of  the  stumpage  value  of  $1,500,  and 
600,000  feet  of  mixed  timber  of  the  stumpage  value  of  $1,500, 
and  100  cedar  poles  of  the  value  of  $75 ;  that  because  of  the 
quantity  and  quality  of  the  timber  on  said  strip  of  land  and 
because  it  was  lying  so  that  it  could  be  conveniently  logged 
at  a  small  cost,  the  value  of  the  timber  on  the  entire  tract  of 
land  was  increased;  that  plaintiff  believed  the  representa- 
tions and  statements  of  the  defendant  as  to  said  boundary 
line,  and  because  of  such  false  representations  and  statements 
the  plaintiff  was  induced  to  purchase  the  timber  upon  the 
legal  subdivisions  before  set  forth,  and  that  without  such  rep- 
sentations  having  been  made  plaintiff  would  not  have  pur- 
chased such  timber;  that  because  of  such  representations 
plaintiff  purchased  said  timber  from  the  defendant  for  the 
sum  of  $12,000;  that  after  so  purchasing  said  timber,  plain- 
tiff built  roads  upon  said  strip  of  land  for  the  purpose  of 
losing  the  timber  upon  the  same,  and  that  at  least  $150 
was  expended  for  the  sole  and  only  purpose  of  removing  the 
timber  upon  said  strip  of  land  lying  between  the  correct 
boundary  line  and  the  false  and  untrue  boundary  line  so 
pointed  out  to  plaintiff  by  defendant;  that  plaintiff,  relying 
upon  the  false  representations  of  defendant  as  to  the  loca- 
tion of  said  boundary  line  and  believing  them  to  be  true, 
went  upon  said  strip  of  land  and  cut  down  33,000  feet  of 
white  pine  timber,  and  thereafter  learned  that  said  strip  of 
land  lying  between  the  alleged  boundary  line  pointed  out  by 
the  defendant  and  the  true  boundary  line  belonged  to  one 
W.  J.  Johnson  and  the  United  States  government ;  that  plain- 
tiff, because  of  said  representations,  cut  $175  worth  of  timber 
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upon  said  Johnson's  land  and  $75  worth  of  timber  growing 
upon  government  land;  that  plaintiff  first  discovered  that 
the  statements  and  representations  made  by  defendant  as 
to  the  location  of  said  north  boundary  line  were  false  and 
untrue  on  or  about  the  21st  day  of  September,  1912,  and  that 
prior  to  said  date  plaintiff  had  thought  said  boundary  lines 
pointed  out  to  him  by  the  defendant  were  true  and  correct; 
that  had  it  not  been  for  these  false  representations  plaintiff 
would  not  have  purchased  said  timber;  that  the  representa- 
tions of  the  defendant  as  to  these  boundaries  were  made  for 
the  purpose  of  inducing  plaintiff  to  purchase  the  timber,  and 
did  induce  plaintiff  to  purchase  the  same,  and  by  reason 
thereof  he  has  been  damaged  in  the  sum  of  $3,250. 

It  is  also  alleged  that  at  the  time  said  timber  was  pur- 
chased, plaintiff  was  unable  to  secure  the  money  with  which 
to  make  the  payment  therefor,  and  *'at  said  time  arranged 
with  the  Springston  Lumber  Company  for  a  loan  to  him, 
said  plaintiff,  of  the  sum  of  $6,000  in  cash,  and  agreed  with 
defendant  to  accept  the  notes  of  said  Springston  Lumber 
Company  for  an  additional  six  thousand  dollars  in  payment  of 
the  balance  of  said  purchase  price,  and  at  said  time  for  the 
purpose  of  securing  said  Springston  Lumber  Co.  for  the  money 
so  secured  and  borrowed  from  it  and  the  notes  executed  by  it 
for  plaintiff  and  on  his  behalf,  plaintiff  did  cause  deed  to 
said  timber  to  be  taken  in  the  name  of  the  Springston  Lum- 
ber Co.,  but  said  deed  was  held  by  the  Springston  Lumber 
Co.  only  as  security  for  the  sum  so  borrowed  from  it  by 
plaintiff;  that  by  reason  thereof  plaintiff  paid  to  the  defend- 
ant the  sum  of  six  thousand  dollars  in  cash  and  the  balance  of 
said  purchase  price  in  notes,  all  of  which  said  notes  were 
signed  by  the  Springston  Lumber  Co.  and  all  thereof  have 
been  paid  with  the  exception  of  one  note  for  the  sum  of 
$2,000  with  interest  at  the  rate  of  8%  per  annum  from  on  or 

about  the  day  of  December,  1911,  and  which  plaintiff 

is  informed  and  believes,  and  therefore  alleges  the  fact  to 
be,  is  now  owned  and  held  by  the  defendant;  that  said  prop- 
erty was  purchased  by  plaintiff  and  said  deed  so  taken  by 
the  Springston  Lumber  Co.  was  to  secure  it  for  the  loan  to 
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plaintiff  and  for  no  other  purpose  whatever,  and  the 
Springston  Lumber  Co.  holds  title  to  said  property  only  as 
security  for  the  indebtedness  due  it  by  plaintiff;  that  said 
Springston  Lumber  Co.  is  a  corporation  duly  authorized  to 
do  business  in  the  state  of  Idaho  and  is  now  engaged  in  doing 
business  in  the  state  of  Idaho;  that  said  notes  so  executed 
by  the  Springston  Lumber  Co.  to  said  defendant  were  exe- 
cuted for  and  on  behalf  of  plaintiff  and  plaintiff  promised 
and  agreed  to  and  with  the  Springston  Lumber  Co.  to  make 
payment  of  said  notes  and  is  personally  bound  to  said  com- 
pany for  the  full  sum  thereof,  and  said  notes  were  and  are 
in  fact  accommodation  notes  made  by  the  Springston  Lum- 
ber Co.  and  for  and  on  behalf  of  this  plaintiff;  that  no  other 
person,  company  or  corporation  whatsoever  has  any  interest 
in  or  to  this  controversy  other  than  the  plaintiff  herein,  and 
that  the  damages  caused  by  reason  of  the  acts  of  said  defend- 
ant were  caused  to  the  plaintiff*  and  plaintiff  has  lost  thereby 
the  sums  herein  mentioned.'' 

It  was  upon  the  above-quoted  allegations  that  the  trial 
court  must  have  come  to  the  conclusion  that  the  Springston 
Lumber  Company,  was  a  necessary  party  to  said  action. 

Counsel  for  appellant  contends  that  the  above-quoted  alle- 
gations were  made  in  order  that  there  might  be  no  misunder- 
standing or  claim  on  the  trial  of  the  case  that  the  defendant 
was  surprised  and  in  order  that  the  complaint  might  fully 
set  forth  the  facts  upon  which  the  plaintiff's  cause  of  action 
was  based.  It  is  therein  alleged  that  the  Springston  Lum- 
ber Company  was  simply  the  surety  or  became  the  security 
for  the  plaintiff  in  the  payment  of  said  purchase  price,  and 
that  in  order  to  secure  the  Springston  Lumber  Company  for 
becoming  such  surety,  the  deed  to  said  timber  was  taken  in 
the  name  of  the  Springston  Lumber  Company.  The  com- 
plaint also  alleges  that  all  of  the  notes  signed  by  the  Spring- 
ston Lumber  Company  had  been  paid  with  the  exception  of 
one  for  $2,000;  that  said  notes  are  in  fact  accommodation 
notes  signed  by  the  Springston  Lumber  Company  for  'and 
on  behalf  of  the  plaintiff ;  that  no  other  person,  company,  or 
corporation  whatever  has  any  interest  in  or  to  the  controversy 
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other  than  the  plaintiff,  and  that  the  damage  done  and  the 
acts  complained  of  were  suffered  by  the  plaintiff,  and  that 
plaintiff  has  lost  the  sums  mentioned  and  prays  for  judgment 
for  $3,250,  and  also  prays  that  if  it  appears  that  the  defend- 
ant is  still  the  owner  of  the  said  $2,000  note,  that  said  note 
be  set  off  and  canceled  as  against  any  judgment  recovered  by 
plaintiff. 

Then  the  question  presented  for  determination  is  whether 
said  complaint  on  its  face  shows  that  the  Springston  Lumber 
Company  is  a  necessary  party  plaintiff  to  this  action.  Coun- 
sel for  appellant  first  contends  that  the  authorities  are  uni- 
form in  holding  that  where  one  sells  real  estate  and  makes 
representations  as  to  the  quantity  of  land  sold,  that  he  is 
liable  in  an  action  for  damages  in  case  his  representations, 
whether  believed  by  him  to  be  true  or  not,  are  in  fact  false, 
and  the  boundary  lines  pointed  out  by  him  are  not  the  true 
boundary  lines  and  the  purchaser  suffers  any  loss  by  reason 
thereof. 

It  was  said  in  MUler  v.  Wissert,  38  Okl.  808,  134  Pac.  62, 
that  ''False  representations  of  a  vendor  as  to  the  quantity  of 
a  tract  of  land  he  offers  for  sale  are  not  mere  matters  of 
opinion,  but  are  material,  and  he  cannot  avoid  their  conse- 
quences merely  because  the  vendee  might  have  ascertained 
their  falsity  by  a  survey  of  the  land  or  by  reference  to  oflS- 
cial  plats  and  records." 

In  Quarg  v.  Scher,  136  Cal.  406,  69  Pac.  96,  the  court  held 
that  where  the  vendor  represents  that  a  tract  of  land  con- 
tains a  certain  number  of  acres,  the  vendee  can  rely  on  the 
statement,  and  may  rescind  the  sale,  or  have  the  purchase 
price  decreased,  if  there  is  less  land  than  vendor  states. 
{McGhee  v.  Bell,  170  Mo.  121,  70  S.  W.  493,  59  L.  R.  A.  761.) 

It  was  held  in  Culbertson  v.  Blanchard,  79  Tex.  486,  15 
S.  W.  700,  that  even  honesty  in  making  a  mistake  is  no  defense, 
as  it  is  incumbent  upon  the  vendor  to  know  the  facts. 

It  is  not  necessary  for  us  to  pursue  this  point  further.  As 
we  understand  the  record,  the  learned  district  judge  held  that 
the  complaint  stated  a  cause  of  action^  but  sustained  the  de- 
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mnrrer  solely  on  the  ground  of  nonjoinder,  and  held  that 
the  Springston  Lumber  Company  was  a  necessary  party 
plaintiff. 

It  will  be  observed  from  the  allegations  of  the  complaint 
above  set  forth  that  this  is  not  an  action  for  the  cancelation 
of  the  $2,000  note,  but  is  an  action  for  damages  by  one  claim- 
ing to  be  the  vendee  against  the  vendor.  The  contract 
alleged  in  the  complaint  is  based  upon  the  fact  that  the 
plaintiff  and  the  defendant  were  the  only  parties  to  the  con- 
tract for  the  purchase  and  sale  of  said  timber;  they  are  the 
real  parties.  The  defendant  by  the  demurrer  admitted  the 
material  allegations  of  the  complaint  He  admitted  that  the 
timber  was  purchased  by  the  plaintiff  from  him  and  admitted 
the  pointing  out  of  said  boundary  lines  and  that  said  bound- 
ary lines  were  not  correct,  and  that  the  deed  to  the  timber 
was  made  to  the  Springston  Lumber  Company  for  the  pur- 
pose of  security  only.  Then  the  only  question  remaining  is 
as  to  whether,  under  all  of  those  admitted  facts,  the  Spring- 
ston Lumber  Company  is  a  necessary  party  plaintiff  to  the 
action. 

Under  our  practice  act,  if  another  person,  is  a  necessary 
party  to  an  action,  then  the  demurrer  for  nonjoinder  will 
lie ;  but  if  such  person  is  only  a  proper  party,  as  distinguished 
from  a  necessary  party,  thfe  demurrer  for  defective  parties  or 
nonjoinder  will  not  lie. 

It  is  stated  in  31  Cyc.  293,  as  follows:  ''Under  the  codes 
and  practice  acts,  a  'defect  of  parties'  is  expressly  enumerated 
as  a  ground  of  demurrer,  and  such  provisions  apply  equally 
well  to  a  defect  of  parties  plaintiff,  as  well  as  a  defect  of  par- 
ties defendant.  But  nonjoinder  of  a  proper,  as  distinguished 
from  necessary,  party  is  not  ground  for  demurrer." 

A  "necessary"  party  is  universally  held  to  be  one  without 
whom  the  cause  cannot  proceed  to  final  determination, 
whereas  a  ** proper"  party  is  one  without  whom  the  cause 
might  have  proceeded,  but  whose  presence  will  allow  a  de- 
cree or  judgment  to  more  clearly  settle  the  controversy  be^ 
tween  all  of  the  parties. 
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It  is  stated  in  Bliss  on  Code  Pleading,  21,  that  "In  general, 
in  an  action  founded  upon  tort,  the  person  who  suffered  the 
injury  must  bring  the  action,  for  h^is  the  party  in  interest.'' 

The  allegations  of  the  complaint  clearly  show  that  the 
plaintiff  is.  the  one  who  suffered  the  alleged  injury,  and  since 
it  is  alleged  that  the  Springston  Lumber  Company  was  only 
security  for  the  payment  of  the  purchase  price  for  said  tim- 
ber, it  has  not  suffered  any  injury,  as  it  has  the  title  to  said 
timber  which  it  took  as  security,  and  such  title  is  not  sought 
to  be  affected  in  any  way  by  this  action.  Injury  is  alleged 
to  the  plaintiff;  no  injury  is  alleged  to  the  Springston  com- 
pany; no  intimation  is  made  in  the  complaint  that  the 
Springston  company  has  a  legal  interest  in  this  cause  of 
action  and  that  it  could  enforce  it,  notwithstanding  a  full 
and  complete  recovery  were  had  by  the  plaintiff.  It  is  not 
necessary  to  join  as  plaintiffs  persons  who  do  not  appear  by 
the  allegations  of  the  complaint  to  be  united  in  interest  with 
the  plaintiff  in  the  relief  sought.  (Oarner  v,  Wright,  28  How. 
Pr.  92;  Washburn  v.  Case,  1  Wash.  Ter.  253;  Sheridan  Oas, 
Oil  &  Coal  Co.  V.  Pearson,  19  Ind.  App.  252,  65  Am.  St.  402, 
49  N.  E.  357.) 

According  to  the  allegations  of  the  complaint,  the  Spring- 
ston Lumber  Company  was  not  a  party  to  the  contract  for 
the  purchase  of  said  timber.  The  representations  alleged  to 
have  been  made  to  the  plaintiff  to  induce  him  to  buy  the 
timber  could  not  be  relied  upon  by  the  Springston  company', 
since  it  was  not  a  party  to  the  contract  and  had  no  interest 
therein,  and  it  is  a  well-recognized  rule  of  law  that  one  who 
is  not  a  party  to  a  contract  and  has  no  interest  in  the  con- 
tracjt  is  neither  a  necessary  nor  a  proper  party  to  an  action 
because  of  a  breach  of  the  contract.  (Hurlhutt  v.  N.  W. 
Spaulding  Saw  Co,,  93  Cal.  55,  28  Pac.  795.)  If  the  defend- 
ant can  show  by  allegations  in  his  answer  that  a  complete 
determination  of  this  controversy  cannot  be  had  without  the 
Springston  Lumber  Company  being  made  a  party,  it  would 
then  become  the  duty  of  the  court  to  direct  it  to  be  brought  in. 

We  therefore  conclude  that  the  court  erred  in  holding  that 
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there  was  a  defect  of  parties  plaintiff,  in  that  the  Springston 
Lumber  Company  was  not  made  a  party. 

The  judgment  of  dismissal  must  therefore  be  reversed,  and 
it  is  so  ordered,  with  directions  to  the  trial  court  to  overrule 
the  demurrer  and  to  permit  the  defendant  to  answer.  Costs 
are  awarded  to  the  appellant. 

AILSHIE,  C.  J.,  Concurring  Specially. — ^In  concurring  in 
a  reversal  of  the  judgment  in  this  case,  I  want  to  state  the 
reasons  which  lead  me  to  do  so.  I  do  not  think  upon  the 
face  of  the  complaint  the  question  could  be  fairly  presented 
to  the  court  by  demurrer  that  the  Springston  Lumber  Com- 
pany was  a  necessary  party  to  the  adjudication  of  any  cause 
of  action  alleged  as  existing  between  plaintiff  and  defendant. 
On  the  other  hand,  I  do  not  see  where  there  would  be  any 
protection  to  either  plaintiff  or  defendant  under  any  judg- 
ment on  this  contract  as  against  the  Springston  Lumber 
Company.  A  determination  that  the  Springston  Lumber 
Company  had  no  real  interest  in  the  contract  and  only  ap- 
peared as  a  nominal  party  thereto  would  be  binding  as  between 
the  parties  to  this  action,  but  it  would  be  in  no  sense  binding 
upon  the  Springston  Lumber  Company  and  would  in  no  way 
bar  the  company  from  prosecuting  its  action  on  the  contract, 
or  any  action  against  either  party  involving  any  right  under 
the  contract.  For  that  reason,  I  have  no  doubt  but  that  the 
Springston  Lumber  Company  is  a  ** proper  party,''  if  not 
a  "necessary  party,"  and  it  would  have  been  entirely  proper, 
and  I  think  wise,  for  the  trial  judge  to  have  ordered  the  .plain- 
tiff to  bring  in  the  Springston  Lumber  Company  and  make 
it  either  a  defendant  or  a  plaintiff  in  the  action. 

While  I  agree  that  so  far  as  the  complaint  shows,  it  can- 
not be  said  that  the  Springston  Lumber  Company  was  a 
necessary  party,  I  am  fully  persuaded  that  it  was  a  proper 
party,  and  that  it  should  have  been  brought  into  this  action 
and  required  to  set  up  any  interest  it  may  have  in  the  mat- 
ter, so  that  justice  may  be  done  all  the  parties  under  the 
contract  in  the  one  action. 


Digitized  by 


Google 


108  Page  v,  Oneida  Irrigation  District.     [26  Idaho, 

Ar^ment  for  Bespondent. 


(May  23,  1914.) 

JAMES  PAGE,  Appellant,  v.  ONEIDA  IRRIGATION 
DISTRICT,  a  Corporation,  Respondent. 

[141  Pac.  238.] 

Taxpayer  Estopped — Irregularity  in  Bond  Issue — ^Void  Bond  Issue. 

1.  Where  it  is  shown  that  a  land  owner  within  an  irrigation 
district  seeks  to  avoid  the  payment  of  assessments  levied  against  his 
land  by  the  district  because  of  alleged  irregularities  or  infirmities 
in  the  issue  of  bonds,  and  who,  with  full  knowledge  of  such  alleged 
defects  or  infirmities,  has,  by  his  silence,  acquiesced  in  the  expendi- 
ture of  the  fund  derived  from  the  sale  of  said  bonds,  and  who  has 
had  knowledge  that  said  bonds  were  passing  into  the  hands  of  bona 
fide  purchasers,  fields  that  he  will  be  estopped  by  his  laches  from 
being  heard  to  object  to  the  payment  of  such  assessments. 

2.  A  taxpayer  may,  by  his  conduct,  be  estopped  from  question- 
ing the  validity  of  municipal  bonds  because  of  alleged  irregularities 
or  infirmities  in  their  issue. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  the  County  of  Franklin.  Hon.  Alfred  Budge, 
Judge. 

Action  to  have  declared  void  certain  liens  and  encum- 
brances created  by  assessments  levied  by  an  irrigation  dis- 
trict, and  to  have  determined  the  nature  and  amount  of 
such  liens  as  were  legally  created,  and  for  the  purpose  of 
enjoi-Jng  respondent  from  creating  or  attempting  to  create 
other  or  additional  liens  or  encumbrances  by  levying  future 
assessments.    Judgment  for  defendant.    Affirmed. 

W.  A.  Lee  and  W.  H.  Wilkins,  for  Appellant,  cite  no  au- 
thorities on  points  decided. 

Richards  &  Haga,  for  Respondent. 

**A  taxpayer  is  barred  by  laches  from  enjoining  the  collec- 
tion of  a  tax  where  he  has  stood  by  and  permitted  large  num- 
bers of  taxpayers  to  pay  such  taxes."  {Kcniiedy  v,  Mont- 
gomery County,  98  Tenn.  165,  38  S.  W.  1075  j  Abbot,  Public 
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Securities,  sec.  62 ;  Schnell  v.  City  of  Rock  Island,  232  111.  89, 
83  N.  E.  462,  14  L.  R.  A.,  N.  S.,  874.) 

''There  is  estoppel  where  the  validity  of  bonds  has  been 
recognized  by  duly  authorized  public  officials  whereby  the 
corporation  has  evidenced  by  its  course  of  conduct  that  ex- 
isting outstanding  securities  are  valid  obligations."  {Amey 
V.  Mayor  of  Allegheny,  24  How.  (U.  S.)  364,  16  L.  ed.  614  j 
Abbot,  Public  Securities,  sec.  330.) 

**The  requirement  of  diligence  and  the  loss  of  the  right  to 
invoke  the  arm  of  a  court  of  equity  in  cases  of  laches  is  par- 
ticularly applicable  where  the  subject  matter  of  the  contro- 
versy is  a  public  work."  (Penn  Mutual  Life  Ins,  Co.  v. 
City  of  Austin,  168  U.  S.  685,  18  Sup.  Ct.  223,  42  L.  ed.  626.) 

We  call  the  court's  attention  to  the  case  of  Rogers  v, 
nomas,  193  Fed.  952,  113  C.  C.  A.  580,  which  is  quite  simi- 
lar to  the  case  at  bar. 

Ordinarily,  the  want  of  power  to  issue  bonds  for  a  given 
purpose  may  be  raised  as  a  defense  to  the  enforcement  of 
the  bonds,  but  once  the  power  to  issue  securities  is  conceded, 
it  is  not  competent  to  defend  against  their  collection  upon  the 
ground  of  fraud  in  their  execution,  or  any  irregularities  in 
their  delivery.  {Baxter  v.  Vinela7id  Irr,  Dist.,  136  Cal.  185, 
68  Pac.  601 J  Leeman  v.  Ferris  Irr.  Dist.,  140  Cal.  540,  74 
Pac.  24.) 

WALTERS,  District  Judge.— The  appellant,  who  was  the 
plaintiff  below,  is  a  land  owner  within  the  bounds  of  the 
respondent  irrigation  district,  said  lands  being  subject  to 
certain  liens  and  encumbrances  created  by  said  irrigation 
district. 

This  action  was  brought  by  appellant  for  the  purpose  of 
having  declared  void  said  liens  and  encumbrances  which  had 
been  created  by  assessments  made  by  respondent  irrigation 
district  and  which  appellant  had  failed  to  pay ;  that  the  court 
determine  the  nature  and  amount  of  the  liens,  if  any,  which 
had  been  legally  created  by  defendant;  and  for  the  further 
purpose  of  enjoining  respondent  from  creating  or  attempting 
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to  create  other  or  additional  liens  or  encumbrances  by  levying* 
future  assessments. 

The  relief  asked  for  by  plaintiff  was  by  the  trial  court 
refused,  from  which  judgment  and  the  denial  of  a  motion 
for  new  trial  the  plaintiff  has  prosecuted  this  appeal. 

The  record  discloses  that  the  defendant  irrigation  district 
was  organized  under  and  pursuant  to  the  laws  of  the  state 
of  Idaho  on  the  3d  day  of  May,  1902,  after  which  it  caused 
surveys  and  plans  to  be  made  and  formulated  for  the  con- 
struction of  an  irrigation  canal  system ;  that  to  defray  the  ex- 
penses of  the  construction  of  said  canal  system  said  district 
authorized  and  caused  four  separate  bond  issues  to  be  exe- 
cuted and  disposed  of  in  the  years  1902,  1905,  1906  and  1910. 

It  further  appears  that  certain  assessments  have  been  lev- 
ied against  the  land  of  plaintiff  for  the  payment  of  interest 
on  said  bonds  and  for  maintenance  of  the  canal  system. 

The  court  found  that  in  addition  to  the  bonded  debt  a 
certain  other  debt  was  outstanding  and  unpaid,  but  that  no 
levies  of  assessments  or  taxes  have  been  made  for  the  payment 
of  the  same,  nor  interest  thereon. 

The  plaintiff  charges  (1)  that  a  portion  of  said  bonds  was 
disposed  of  by  said  defendant  for  less  than  par  with  accrued 
interest;  (2)  that  a  portion  of  said  bonds  was  delivered  to 
various  persons  for  work  and  labor .  performed  for  defend- 
ant district;  (3)  that  a  portion  of  said  bonds  was  delivered 
to  a  certain  person  for  which  the  defendant  district  received 
no  consideration,  and  (4)  that  a  portion  of  said  bonds  was 
not  legally  executed,  in  that  they  were  not  signed  by  the  presi- 
dent of  the  defendant  district. 

In  relation  thereto  the  court  found,  and  the  evidence  au- 
thorizes the  court  in  so  finding,  (1)  that  a  portion  of  said 
bonds  was  sold  for  their  full  cash  value  and  accrued  interest, 
but  that  after  repeated  efforts  upon  the  part  of  the  district 
to  sell  the  bonds,  they  employed  a  broker  to  sell  the  same, 
paying  him  a  commission  therefor;  (2)  that  a  portion  of 
said  bonds  had  been  delivered  to  contractors  or  others  for 
work  or  labor  in  lieu  of  cash  and  in  payment  for  work  and 
labor  performed  and  materials  furnished,  and  that  said  bonds 
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SO  delivered  were  accepted  at  their  full  face  or  par  value 
with  accrued  interest;  (3)  that  certain  of  said  bonds  given 
to  certain  contractors  in  payment  of  work  and  labor  per- 
formed and  material  furnished  were  by  said  contractors 
placed  as  collateral  security  with  a  certain  bank  for  loans 
made  and  moneys  advanced  to  said  contractors;  that  for 
default  in  the  payment  of  said  loans  said  bank  now  claims 
to  hold  said  bonds  as  a  bona  fide  purchaser;  (4)  and  that 
certain  of  said  bonds  were  signed  by  the  president  of  said 
defendant  district  after  his  term  of  office  had  expired,  inas- 
much as  the  bonds  had  been  dated  and  prepared  for  signa- 
ture at  a  time  when  said  person  was  president  aforesaid ;  that 
said  signature  had  been  afiSxed  to  said  bonds  at  the  request 
of  the  board  of  directors  and  the  then  president  of  said  de- 
fendant district,  and  with  the  full  knowledge,  acquiescence 
and  consent  of  the  same. 

The  court  found  that  practically  all  of  said  bonds  had 
passed  from  the  original  purchaser  directly  or  by  means  of 
sales  through  bond  brokers  into  the  hands  of  many  and 
divers  persons  not  parties  to  this  suit,  who  had  purchased 
the  same  in  good  faith  for  value,  and  without  any  notice  or 
knowledge  of  the  facts  which  plaintiff  claims  created  defects 
and  infirmities  in  said  bonds  as  hereinbefore  set  forth. 

1.  From  our  view  of  the  case  it  will  be  unnecessary  to 
discuss  or  determine  the  merit  or  lack  of  merit  in  the  objec- 
tions made  by  plaintiff  to  the  payment  of  assessments  for 
the  purpose  of  meeting  interest  on  the  bonds  in  question 
and  maintenance  charges  for  the  operation  of  the  canal 
system,  inasmuch  as  it  appears  that  the  plaintiff  in  this 
action  was  a  holder  of  land  within  the  bounds  of  the  irriga- 
tion district  at  the  time  of  its  organization  in  1902  until  the 
present  time,  and  has  ever  since  the  completion  of  the  de- 
fendant's canal  in  the  year  1907  used  water  from  the  same 
for  the  irrigation  of  his  said  land  and  has  accepted  the  bene- 
fits conferred  by  the  construction  of  said  canal  system ;  that 
during  all  of  said  period  of  time  since  the  issuance  of  the 
first  series  of  bonds  the  plaintiff  knew  that  all  of  said  bonds 
were  treated  as  valid  obligations  of  the  district  except  a 


Digitized  by 


Google 


112  Page  v.  Oneida  Irrigation  District.     [26  Idaho, 

Opinion  of  the  Court — Walters,  District  Judge. 

small  portion  of  said  bonds  held  by  a  local  banking  concern, 
upon  which  interest  has  not  been  paid  by  said  district;  that 
plaintiff  acquiesced  in  the  validity  of  said  bonds  and  in  the 
validity  of  the  assessments  levied  to  pay  interest  on  the  same, 
and  that  said  plaintiff  paid  assessments  levied  upon  his  said 
lands  from  the  year  1904  to  1908  inclusive;  that  plaintiff 
knew  that  a  portion  of  said  bonds,  and  to  which  he  now 
raises  objection,  was  being  delivered  to  contractors  for  work 
and  labor  and  to  material  men.  It  appears  that  a  portion 
of  said  bonds  at  said  time  was  delivered  to  plaintiff  himself 
in  payment  of  work  and  labor;  that  appellant  has  not  paid 
assessments  for  the  years  1909  to  1912,  inclusive,  and  neither 
does  he  make  tender  of  any  sum  for  said  purpose,  although 
he  has  accepted  the  full  benefit  of  the  water  delivered  by  said 
irrigation  district.  It  appears  that  the  plaintiff  has  stood 
silently  by  and  permitted  the  canal  system  to  be  constructed, 
bonds  issued  and  sold  and  assessments  collected  and  interest 
paid,  and  has  accepted  all  the  benefit  to  be  derived,  and  has 
never  raised  the  objections  which  he  now  proposes  until  the 
filing  of  this  suit  in  the  fall  of  1912,  when  it  is  plainly  shown 
by  the  record  that  he  has  had  full  knowledge  for  many  years 
past  of  the  facts  upon  which  he  now  predicates  his  objections. 

In  the  light  of  these  facts  it  to  our  mind  appears  that  the 
plaintiff  should  be  estopped  from  being  heard  in  a  court  of 
equity  to  urge  the  matters  by  him  now  proposed.  The  ap- 
pellant has  been  a  member  of  the  defendant  irrigation  dis- 
trict since  its  inception,  and  he  has  known  of  the  efforts  of 
the  district  to  sell  the  bonds  in  question  that  it  might  procure 
funds  with  which  to  construct  the  canals,  and  has  for  a  number 
of  years  stood  by  and  acknowledged  the  validity  of  the  bonds 
by  accepting  them  for  collateral  and  by  paying  interest  on 
them  for  several  years,  and  now  when  the  system  has  been 
practically  completed,  and  he  has  received  the  full  benefit  of 
this  expenditure,  he  for  the  first  time  makes  objection  to  what 
has  been  done  years  ago. 

2.  The  principle  of  estoppel  has  been  recognized  in  cases 
akin  to  this  by  text-writers  and  by  many  courts.  In  Abbot, 
Public  Securities,  sec.  162,  it  is  said:  **The  taxpayer  may  be 
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estopped  from  contesting  the  validity  of  a  tax  levy  by  his 
laches,  acquiescence  or  other  conduct  which  will  bring  him 
within  the  operation  of  the  general  principles  under  which 
the  doctrine  of  estoppel  is  applied " 

And  again,  at  sec.  320,  this  same  author  says:  **It  is  a 
fundamental  rule  of  equity  that  the  courts  will  not  permit 
one  to  sit  idly  by  while  rights  are  being  asserted  adverse  to 
his  interests  without  promptly  acting  for  his  protection. 
This  doctrine  is  applied  in  favor  of  the  bona  fide  holder  of 
public  securities  and  the  courts  have  repeatedly  held  that 
where  a  public  corporation  fails  to  raise  defenses  which  are 
open  to  it  within  a  reasonable  length  of  time,  that  it  will 
thereafter  be  estopped  by  laches  to  question  the  validity  of 
securities  in  the  hands  of  bona  fide  holders  in  respect  to 
irregularities  and  infirmities  in  their  issue." 

In  applying  the  doctrine  of  estoppel  in  the  case  of  Lent 
V.  Tillson,  72  Cal.  404,  14  Pac.  71,  the  following  language 
is  used:  ** Under  such  circumstances,  they  could  not  remain 
silent,  and  permit  the  money  obtained  of  the  bondholders  to 
be  expended  in  the  improvement  of  their  property,  and  then 
escape  liability  on  the  plea  that  the  oflBcers  charged  with 
the  work,  who  were  in  a  sense  their  agents,  were  guilty  of 
misconduct  and  fraud,  which  they  by  proper  diligence  could 
have  prevented." 

It  is  held  in  Rodgers  v.  Thomas,  193  Fed.  952,  113  C.  C.  A. 
580,  that  a  land  owner  within  an  irrigation  district  was  es- 
topped from  questioning  the  validity  of  the  bonds  of  said 
district  when  it  appeared  that  the  contractor's  right  to  main- 
tain an  action  at  law,  to  recover  for  his  work,  was  barred 
by  limitation;  such  holding  being  indicated  in  the  following 
language : 

**So  in  the  present  case,  if  the  irrigation  district  sold  the 
bonds  in  a  manner  unauthorized  by  statute,  the  contractor 
could,  if  the  validity  of  the  bonds  had  been  questioned  in 
time,  have  recovered  on  his  contract,  in  the  event  the  bonds 
were  held  invalid  because  of  the  manner  in  which  they  were 
sold.  But,  instead  of  raising  the  question  of  the  validity  of 
the  bonds  promptly,  as  the  district  or  any  taxpayer  therein 
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had  the  right  to  do,  both  the  corporation  and  all  of  the 
taxpayers,  with  full  knowledge  of  the  facts,  recognized  these 
bonds  as  valid  obligations  of  the  district  and  accepted  the 
benefits  to  their  lands  derived  from  the  construction  of  the 
irrigation  works  until  several  years  after  the  rights  of  the 
contractor  to  sue  upon  the  contract  or  to  bring  an  action  based 
on  a  quantum  meruit  was  barred  by  the  statute  of  limitations, 
and  his  right  to  recover  at  law  forever  lost.  Furthermore, 
the  suit  to  cancel  the  bonds  was  not  brought  for  about  eight 
years  after  the  bonds  were  delivered.  Therefore  the  cause 
of  action,  if  any,  arising  out  of  the  matters  set  out  in  the 
bill  of  complaint,  did  not  accrue  within  four  years  before 
the  bill  was  filed,  and,  if  the  case  was  at  law,  would  be  barred 
by  the  statute  of  limitations  of  Nebraska.  For  eight  years 
the  district  and  the  taxpayers  accepted  the  benefits  of  the 
contract  for  which  the  bonds  were  given  in  payment,  and 
there  is  not  a  single  allegation  in  the  bill  nor  a  particle  of 
proof  introduced  in  their  behalf  tending  to  show  that  there 
were  any  impediments  to  an  earlier  prosecution  of  a  suit  to 
test  the  validity  of  the  bonds.'' 

To  like  effect  is  the  case  of  Fenn  Mut.  Life  Ins,  Co.  v.  City 
of  Austin,  168  U.  S.  685,  695,  18  Sup.  Ct.  223,  42  L.  ed.  626, 
wherein  it  is  stated:  *'The  requirement  of  diligence,  and  the 
loss  of  the  right  to  invoke  the  arm  of  a  court  of  equity  in 
case  of  laches,  is  particularly  applicable  where  the  subject 
matter  of  the  controversy  is  a  public  work.  In  a  case  of  this 
nature,  where  a  public  expenditure  has  been  made,  or  a  public 
work  undertaken,  and  where  one  having  full  opportunity  to 
prevent  its  accomplishment  has  stood  by  and  seen  the  public 
work  proceed,  a  court  of  equity  will  more  readily  consider 
laches." 

3.  It  should  be  noted  that  plaintiff  does  not  question  the 
power  of  the  irrigation  district  to  issue  the  bonds  in  ques- 
tion, nor  charge  that  it  exceeded  its  authority  in  so  doing, 
but  rests  his  objection  to  certain  asserted  irregularities  in 
the  manner  of  disposing  of  said  bonds  by  the  district,  or 
irregularities  in  the  clerical  work  of  issuing  the  same ;  there- 
fore,  the  doctrine  of  this  case  should  not  be  confused  with 


Digitized  by 


Google 


^lay,  1914.]     Page  v.  Oneida  iRBiaATiON  District.  115 

Opinion  of  the  Court — Walters,  District  Judge. 

that  line  of  cases  which  hold  that  estoppel  cannot  be  invoked 
against  an  interested  party  who  seeks  to  have  declared  void, 
bonds  which  have  been  issued  without  warrant  of  law,  or  in 
excess  of  the  power  conferred  upon  the  issuing  body. 

This  principle  last  mentioned  was  aflBrmed  by  the  supreme 
court  of  the  United  States  in  the  case  of  Township  of  East 
Oakland  v.  Skinner,  94  U.  S.  255,  24  L.  ed.  125,  in  the  follow- 
ing  language  : 

"We  have  held  that  there  can  be  no  bona  fide  holding 
where  the  statute  did  not  in  law  authorize  the  issue  of  the 
bonds.  The  objection  in  such  case  goes  to  the  point  of  power. 
There  is  an  entire  want  of  jurisdiction  over  the  subject.  It 
is  not  the  case  of  an  informality,  an  irregularity,  fraud  or 
excess  of  authority,  in  an  authorized  agent.  Where  there 
is  a  total  want  of  authority  to  issue  the  bonds,  there  can  be 
no  such  thing  as  a  bona  fide  holding." 

The  authorities  are  unanimous  in  holding  that  negotiable 
bonds  issued  by  a  public  or  municipal  corporation  without 
legislative  or  constitutional  authority  are  void,  even  in  the 
hands  of  bona  fide  purchasers,  as  is  evidenced  by  the  follow- 
ing cases:  Mayor  of  NashviUe  v.  Ray,  19  Wall.  (U.  S.)  468, 
22  L.  ed.  164;  Town  of  South  Ottawa  v,  Perkins,  94  U.  S. 
260,  24  L.  ed.  154;  County  of  Dallas  v.  MacKenzie,  94  U.  S. 
660,  24  L.  ed.  182 ;  Farmers'  Loan  &  Trust  Co,  v.  City  of 
Oalesburg,  133  U.  S.  156,  10  Sup.  Ct.  316,  33  L.  ed.  573; 
Brenham  v.  Oerman-American  Bank,  144  U.  S.  173,  12 
Sup.  Ct.  559,  36  L.  ed.  390;  Francis  v.  Howard  County,  50 
Fed.  44;  Edminson  v.  City  of  Abilene,  7  Kan.  App.  305,  54 
Pac.  568 ;  Cagwin  v.  Town  of  Hancock,  84  N.  Y.  532. 

For  the  foregoing  reasons  we  conclude  that  the  judgment 
of  the  district  court  must  be  affirmed,  and  it  is  so  ordered. 
Costs  are  awarded  to  respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(January  21,  1914.) 

C.  C.  CHILDS  et  al.,  Respondents,  v.  N.  J.  NEITZEL  et  al., 

Appellants. 

[141  Pac.  77.] 

Irrigation  Project  —  Promotion  op  —  Construction  of  System  — 
Water  Contracts — Construction  op — Assignment  op — Rights 
OP  Parties — Completion  op  System — Mortgagee — Assignee — 
Bights  op — Constitutional  Law. 

1.  Where  a  company  is  incorporated  for  the  promotion  of  an 
irrigation  scheme  and  to  construct  an  irrigation  system,  consisting 
of  reservoirs,  dams  and  ditches,  and  such  corporation  enters  into 
contracts  with  persons  having  land  within  such  project  to  furnish 
them  water  at  an  agreed  price  per  acre,  divided  into  annual  pay- 
ments with  interest  on  deferred  payments,  and  agrees  to  complete 
such  system  within  a  certain  time  and  furnish  the  purchasers  of  water 
rights  with  water,  and  agrees  to  turn  such  system  over  to  such  pur- 
chasers of  water  rights  after  its  completion,  and  thereafter  mort- 
gages its  interest  in  such  system  and  water  right  and  also  assigns 
such  water  right  contracts  as  security  for  borrowed  money,  which 
money  is  used  in  the  construction  of  such  system,  held,  that  the  per- 
son loaning  the  money  only  acquires  such  rights  and  interest  as  the 
irrigation  company  has  in  such  project  and  such  water  right  con- 
tracts, and  cannot  collect  the  payments  that  become  due  after  the 
time  has  expired  for  the  completion  of  such  irrigation  system  and 
the  delivery  of  water  until  the  said  system  is  completed  and  the 
water  delivered  in  accordance  with  the  terms  of  the  water  right 
contracts. 

2.  Under  the  provisions  of  said  water  right  contracts,  the  Mur- 
phy Land  &  Irrigation  Company  agreed  to  complete  said  irrigation 
system  and  turn  the  same  over  to  the  purchasers  of  water  rights 
within  a  specified  time,  and  the  Murphy  company  was  not  the  trus- 
tee or  agent  of  the  water  right  purchasers  for  the  construction  of 
said  systenL 

3.  Neitzel,  who  loaned  the  money  to  said  Murphy  Land  &  Irri- 
gation Company  and  took  a  mortgage  and  an  assignment  of  said 
water  contracts  as  security  for  the  payment  of  the  money  so  loaned, 
did  not  become  an  insurer  for  the  Murphy  company  to  the  water 
right  claimants  that  said  system  would  be  completed  and  the  water 
furnished  as  provided  by  said  contracts,  but  acquired  no  other  right 
than  that  which  the  Murphy  Irrigation  Company  had  in  the  collec- 
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tion  of  deferred  payments  provided  for  bj  said  contracts^  and  can- 
not enforce  the  collection  of  such  payments  and  apply  the  same  on 
bia  mortgage  debt  until  said  system  has  been  completed  and  turned 
over  to  the  water  right  purchasers  as  provided  by  such  contracts. 

4.  The  fact  that  the  purchasers  of  such  water  rights  authorized 
tbe  Murphy  company  to  assign  them  does  not  estop  them  from  set- 
ting np  as  a  defense  against  the  payment  thereof  that  said  system 
baa  not  been  completed  as  required  by  s!:id  contracts. 

5.  Mortgagees  or  assigns  of  irrigation  project  corporations  can 
acquire  no  greater  interest  in  such  project  or  water  right  contracts 
connected  therewith  than  such  corporations  have. 

6.  Sec.  15  of  art.  11  of  the  state  constitution  prohibits  the  legis- 
lature from  passing  any  law  which  would  permit  the  leasing  or 
alienation  of  any  franchise  so  as  to  release  or  relieve  such  fran- 
chise or  property  held  thereunder  from  any  liabilities  of  the  lessor 
or  grantor  or  lessee  or  grantee,  contracted  or  incurred  in  the  opera- 
tion, use  or  enjoyment  of  such  franchise  or  any  of  its  privileges. 

7.  Under  the  provisions  of  sec.  2  of  art.  15  of  the  constitution, 
the  right  to  collect  rates  or  compensation  for  the  use  of  water  is  a 
franchise  and  cannot  be  exercised  except  by  authority  of  and  in 
the  manner  prescribed  by  law. 

8.  Sec.  1  of  art.  15  provides  that  the  use  of  all  water  now  ap- 
propriated or  that  may  hereafter  be  appropriated  for  sale,  rental 
or  distribution  is  a  public  use,  subject  to  the  regulation  and  control 
of  the  state  in  the  manner  prescribed  by  law. 

9.  The  Murphy  Land  &  Irrigation  Company  is  a  public  service 
eorporation. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  in  and  for  Ada  County.  Hon.  Carl  A.  Davis, 
Judge. 

Action  to  determine  the  rights  of  the  several  partie.s  under 
certain  water  right  contracts.  Judgment  for  the  interv^ors. 
Affirmed, 

Davidson  &  Davidson  and  Richards  &  Haga,  for  Appellants. 

The  record  conclusively  shows  that  the  land  owners  had  full 
knowledge  that  the  only  assets  of  the  defendant  company 
consisted  of  the  proceeds  to  be  derived  from  the  payment  of 
the  amounts  due  on  water  contracts,  that  such  payments  were 
to  be  made  from  year  to  year  until  December,  1916,  and  that 
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such  company  having  no  other  assets,  it  was  a  matter  of  abso- 
lute necessity  to  use  these  contracts  to  borrow  money  with 
which  to  commence  construction,  and  it  was  necessary  and 
the  respondents  did  consent  to  the  use  of  such  contracts  as 
collateral  security  for  the  money  so  to  be  borrowed  by  the 
defendant  company  as  the  owner  thereof,  and  the  defendant 
company  and  the  defendant  Neitzel  having  advanced  the 
money  for  this  purpose  on  the  faith  of  these  contracts  as  col- 
lateral security,  the  respondents  will  not  be  permitted  to 
repudiate  such  ownership  by  the  defendant  company  for  the 
purpose  intended.  (Hill  v.  Wand,  47  Kan.  340,  27  Am.  St. 
288,  27  Pac.  988;  First  Nat  Bank  v.  Kissare,  22  Okl.  545, 
132  Am.  St.  644,  98  Pac.  433.) 

This  is  ah  equitable  action,  and  he  who  induces  another 
to  his  injury  to  act  on  a  given  state  of  facts  will  not  be  per- 
mitted to  repudiate  such  facts.  (2  Pom.  Eq.  Jur.,  sec.  804; 
Illinois  Trust  &  Savings  Bank  v.  City  of  Arkansas,  76  Fed. 
271,  293,  22  C.  C.  A.  171,  34  L.  R.  A.  518.) 

One  who  by  act  intended  to  influence  the  conduct  of  another 
and  thereby  lead  him  into  a  line  of  conduct  prejudicial  to  his 
interests  is  estopped  from  a  retraction  of  such  act.  {Leland 
V.  Isenbeck,  1  Ida.  469 ;  Lane  v.  Pacific  &  I.  N,  R,  Co,,  8  Ida. 
230,  67  Pac.  656 ;  MarysvUle  Mercantile  Co.  v.  Home  Fire  Ins. 
Co.,  21  Ida.  377,  121  Pac.  1026 ;  Lick  v.  Muivro,  8  Ida.  510, 
69  Pac.  285 ;  Brigham  Yonng  Trust  Co.  v.  Wagener,  12  Utah, 
1,  40  Pac.  764;  Bramon  v.  Wirth,  17  Wall.  (tJ.  S.)  32,  21 
L.  ed.  566 ;  Dickerson  v.  Colgrove,  100  U.  S.  578,  25  L.  ed.  618; 
The  Ottumwa  Belle,  78  Fed.  643.) 

Hawley,  Puckett  &  Hawley,  for  Respondents,  file  no  brief. 

Karl  Paine  and  C.  E.  "Winstead,  for  Intervenors,  cite  no 
authorities. 

SULLIVAN,  J.— This  action  was  brought  by  C.  C.  Childs 
against  N.  J.,  R.  E.  and  H.  R.  Neitzel,  W.  D.  McReynolds 
and  n.  A.  Toole,  directors  of  the  Murphy  Land  &  Irrigation 
Co.,  and  the  Murphy  Land  &  Irrigation  Company,  for  the 
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purpose  of  ousting  said  Neitzels,  McReynolds  and  Toole  from 
the  office  of  directors  of  said  company  and  to  have  the  offices 
of  president,  vice-president,  secretary  and  treasurer  declared 
vacant,  and  to  have  a  certain  mortgage  executed  by  said  cor- 
poration in  favor  of  H.  R.  Neitzel  declared  void  and  for  other 
'  relief,  and  for  the  appointment  of  a  receiver  to  take  charge 
of  the  property  of  said  corporation. 

The  answer  put  in  issue  many  of  the  material  allegations 
of  the  complaint.  This  action  was  based  upon  the  ownership 
of  2,000  shares  of  the  capital  stock  of  the  defendant  corpora- 
tion by  said  Childs  and  not  upon  a  contract  for  a  water  right. 

Upon  the  trial  of  the  case  the  lower  court  granted  Childs 
certain  relief  prayed  for  by  him  and  an  accounting,  but  be- 
fore the  findings  in  the  case  were  filed,  Childs  waived  an 
accounting,  owing  to  the  insolvency  of  the  corporation  and  the 
refusal  of  certain  intervenors  to  assume  the  major  part  of 
the  expense  of  an  accounting  before  a  referee.  Childs  did  not 
appeal  from  the  judgment  entered  and  is  only  a  nominal  party 
in  this  court,  and  it  appears  from  the  record  that  the  rights 
of  appellant  H.  R.  Neitzel  are  alone  before  this  court  for  con- 
sideration, so  far  as  appellants  are  concerned. 

A  complaint  and  an  amended  complaint  in  intervention 
were  filed  in  said  action,  and  it  is  alleged  in  the  amended 
complaint  that  the  intervenors  are  holders  of  certain  contracts 
for  water  rights  under  the  said  Murphy  Land  &  Irrigation 
Company  project,  and  are  the  owners  and  in  the  po&session 
of  more  than  3,500  acres  of  land  under  said  project,  which 
lands  intervenors  have  settled  upon  and  improved  at  great 
expense  and  labor  and  upon  which  they  and  their  families 
are  dependent  for  support.  A  copy  of  said  water  contracts 
is  attached  to  said  complaint  in  intervention  and  made  a  part 
thereof.  The  contracts,  so  far  as  the  isovenants  and  agree- 
ments contained  therein  are  concerned,  are  all  the  same. 

The  defendant  corporation  entered  into  such  agreements 
with  the  intervenors  and  divers  other  persons,  wherein  it 
contracted  to  construct  a  certain  irrigation  system  in  Owyhee 
county  known  as  the  Murphy  project,  and  to  sell  to  said 
intervenors  and  such  other  persons  shares  of  water  appro- 
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priated  and  impounded  by  it,  also  certain  rights  in  and  to  the 
irrigation  system  itself.  Among  other  things  said  contracts 
contain  the  following  stipulation: 

'*Each  of  such  shares  [of  water]  shall  represent  a  carry- 
ing capacity  in  said  canal  sufficient  to  deliver  water  at  the 
rate  of  one-eightieth  of  one  cubic  foot  of  water,  per  acre,  per 
second  of  time,  or  in  lieu  thereof,  in  event  the  company  shall 
hereafter  elect  to  distribute  the  waters  flowing  and  to  flow 
in  its  canals  by  a  system  of  rotation,  then  the  company  agrees 
to  deliver  to  second  party  under  such  rotation  system  a  quan- 
tity of  water  equivalent  thereto  in  service." 

The  contract  also  provides  that  all  dams,  reservoirs,  head- 
gates,  conduits,  canals,  laterals  and  other  works  for  the 
diversion  of  water  shall,  at  the  discretion  of  the  defendant 
corporation,  be  and  remain  its*  sole  property  until  such  time 
as  the  said  irrigation  system  shall  have  been  fully  completed, 
and  all  waters  to  be  diverted  and  beneficially  applied  under 
the  said  system  shall  have  been  sold  by  it.  The  corporation 
also  agreed  that  within  one  year  after  the  final  completion 
of  the  whole  project  and  within  five  years  from  December  31, 
1906,  it  would  turn  over  the  entire  project  to  its  water  users 
under  its  water  contracts.  The  contract  also  contains  the 
following  provision : 

**The  water  to  be  furnished  under  this  contract  may  not 
be  available  to  the  purchaser  prior  to  May  15,  1908,  and  if 
for  any  reason  the  canal  shall  not  be  completed  so  as  to  enable 
the  company  to  furnish  water  through  the  same  by  said  date, 
the  date  of  maturity  of  each  and  every  deferred  payment 
shall  be  advanced  one  year,  with  a  waiver  of  interest  upon  all 
such  payments  for  a  like  period  of  one  year." 

The  contract  also  provides  that  the  purchase  price  of  water 
rights  is  $35  per  acre  except  in  certain  cases,  and  that  the 
purchase  price  should  be  paid  in  ten  annual  instalments,  the 
first  in  cash  and  the  second  on  December  1,  1908,  and  the 
remaining  eight  instalments  on  December  1st  of  each  suc- 
ceeding year.  Deferred  payments  were  to  draw  interest  at 
the  rate  of  6%  per  annum.  The  corporation  was  authorized 
to  collect  annually  from  its  water  users  a  maintenance  of  sixty 
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cents  an  acre  on  the  entire  tract  covered  by  their  contracts 
whether  water  was  used  on  the  whole  of  said  land  or  not. 
The  last  provision  of  said  contract  is  as  follows :  *  *  It  is  aj^reed 
that  the  stipulations,  covenants  and  agreements  in  this  con- 
tract shall  be  mutually  binding  upon  the  parties  hereto,  their 
and  each  of  their  heirs,  executors,  administrators,  successors 
and  assigns.'*  The  contracts  had  the  following  indorsement 
printed  thereon:  **I  hereby  consent  to  the  assignment  of  the 
within  contract,"  which  consent  was  signed  by  the  inter- 
venors  and  all  other  purchasers  of  water  rights. 

This  contract  is  the  basis  of  the  intervenors'  cause  of  ac- 
tion. The  intervenoVs  allege  in  their  amended  complaint, 
among  other  things,  substantially  as  follows: 

That  the  defendant  corporation  had  never  completed  said 
irrigation  project  and  had  refused  and  neglected  to  do  so, 
and  had  never  delivered  and  was  unable  to  deliver  to  the  inter- 
venors  and  the  holders  of  contracts  for  water  rights  the 
amount  of  water  which  it  had  agreed  to  deliver  to  them,  and 
that  it  would  be  unable  to  deliver  the  same  until  the  said 
irrigation  system  was  fully  completed;  that  the  lands  in- 
cluded in  the  contracts  were  arid  in  character  and  required 
the  amount  of  water  bargained  for  in  said  contracts  in  order 
to  grow  crops  thereon,  and  that  water  was  not  available  from 
any  other  source  for  the  irrigation  of  said  lands ;  that  the  de- 
fendant corporation  had  never  turned  over  said  project  to  its 
water  users;  that  the  defendant  had  made  contracts  for  the 
irrigation  of  about  6,000  acres  of  land ;  that  there  were  about 
$100,000  remaining  unpaid  on  the  purchase  price  of  said 
water  rights,  all  of  which  would  have  to  be  expended  in  order 
to  complete  said  system  and  deliver  to  the  water  users  the 
amount  of  water  sold  to  them;  that  the  defendant  threatened 
to  sell  other  water  rights  although  it  had  failed  to  comply 
with  the  laws  of  1909  (Sess.  Laws,  p.  335),  providing  for  the 
regulation  and  control  of  the  sale  of  water  rights,  etc. ;  that . 
said  contracts  for  water  rights  had  been  assigned  by  the 
defendant  corporation  to  the  defendant  H.  R.  Neitzel  to  secure 
an  alleged  indebtedness  of  $150,000  for  money  advanced  by 
the  defendant  H.  R.  Neitzel  to  the  Murphy  company  for  the 
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purpose  of  constructing  said  system,  together  with  interest 
thereon  at  the  rate  of  12%  per  annum,  interest  payable  semi- 
annually; that  said  corporation  was  unable  to  pay  its  debts 
or  meet  its  current  obligations  as  they  accrued  and  was  insol- 
vent in  law  and  in  fact;  that  the  intervenors  had  failed  and 
refused  to  pay  the  1912  instalment  of  principal  and  interest 
due  on  their  said  water  contracts  because  of  the  said  default 
of  the  defendant  corporation  in  the  completion  of  said  system 
and  in  the  delivery  of  water  and  its  insolvency,  and  because 
of  the  mortgage  given  to  the  appellant  Neitzel  on  the  irriga- 
tion system  and  the  said  assignment  of  said  contracts  to  the 
defendant  H.  B.  Neitzel,  and  the  intention  of  appellants  to 
apply  the  payments  made  on  the  unpaid  purchase  'price  of 
water  rights  to  the  payment  of  said  alleged  indebtedness  to 
H.  R.  Neitzel  with  interest  thereon  at  the  rate  of  12%  per 
annum;  that  the  intervenors  were  jointly  interested  in,  and 
were  joint  owners  with,  the  other  water  users  of  said  irriga- 
tion system,  and  that  they  and  the  other  water  users  were 
entitled  to  have  the  proceeds  received  by  the  defendant  cor- 
poration from  said  contracts  as  principal,  interest  and  main- 
tenance applied  to  the  completion,  maintendnce  and  repair 
of  said  irrigation  system,  and  to  have  all  other  terms  and 
conditions  of  said  contracts  kept  and  performed  by  the  defend- 
ant corporation. 

The  defendant  corporation  admitted  that  the  form  of  the 
contract  attached  to  the  complaint  in  intervention  was  a  copy 
of  those  issued  to  all  purchasers  of  water  rights;  denied  that 
the  system  had  never  been  completed  or  that  it  was  unable 
to  deliver  to  the  water  users  the  amount  of  water  contracted 
to  be  delivered  to  them ;  denied  that  it  threatened  to  sell  other 
water  rights  or  that  it  was  insolvent  or  in  default,  or  that  it 
never  offered  to  turn  over  said  irrigation  project  to  the  water 
users. 

Upon  the  issues  thus  presented,  after  a  trial  the  court 
made  findings  of  fact  to  the  following  effect:  That  the  con- 
tracts of  the  form  attached  to  the  complaint  in  intervention 
had  been  issued  for  water  for  the  irrigation  of  about  6,000 
acres  of  land  and  that  said  contracts  were  in  full  force  and 
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eflFect;  that  the  defendant  corporation  had  not  completed  the 
said  irrigation  project,  and  that  it  had  never  delivered  and 
was  unable  to  deliver  the  amount  of  water  sold  to  the  water 
users  under  said  contracts,  and  would  not  be  able  to  keep 
its  contracts  in  that  respect  until  the  irrigation  system  had 
been  completed ;  that  the  lands  covered  by  said  contract  were 
arid  in  character  and  required  the  amount  of  water  for  their 
irrigation  that  the  appellant  corporation  had  agreed  to  de- 
liver for  that  purpose,  and  that  water  was  not  available  from 
any  other  source  for  the  irrigation  of  said  lands ;  that  on  the 
1st  day  of  December,  1912,  there  became  due  from  the  inter- 
venors,  with  the  exception  of  two  of  them  who  held  paid-up 
contracts,  one  instalment  of  principal  and  interest;  that  the 
defendant  corporation  had  never  turned  over  the  project  to 
its  water  users  or  offered  to  turn  it  over  to  them;  that  the 
interest  on  the  $150,000  loaned  to  said  corporation  by  the  said 
H.  R.  Neitzel  at  the  rate  of  12%  per  annum,  if  collected, 
would  have  the  effect  of  exhausting  the  proceeds  of  principal, 
interest  and  maintenance  fund  due  and  unpaid  on  the  said 
contracts,  and 'that  appellants  threatened  to  collect  interest 
thereon  at  said  rate  and  to  compel  the  water  users  to  pay 
the  sum  of  $150,000  with  interest  thereon  at  said  rate  before 
turning  over  said  system  to  them;  that  the  said  holders  of 
contracts .  had  paid  the  defendant  corporation  the  sum  of 
about  $122,000,  exclusive  of  maintenance  dues,  on  the  pur- 
chase of  said  water  rights;  that  the  defendant  corporation 
threatened  to  issue  other  contracts  for  water  rights  although 
it  had  failed  to  comply  with  the  laws  of  1909  providing  for 
the  regulation  and  control  of  the  sale  of  water  rights,  etc.; 
that  the  holders  of  water  contracts  had  refused  to  pay  the 
defendant  corporation  and  the  defendant  H.  R.  Neitzel  the 
instalment  of  principal  and  interest  on  deferred  payments 
which  became  payable  by  the  terms  of  said  contracts  on  the 
Ist  day  of  December,  1912;  that  otherwise  they  had  fully 
performed  their  contract  in  all  things  to  be  kept  and  per- 
formed by  them;  that  said  intervenors  based  such  refusal 
on  the  insolvency  of  the  defendant  corporation  and  its  de- 
fault and  the  threat  of  appellants  to  apply  all  payments  on 
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the  purchase  price  of  said  contract  to  the  payment  of  the 
alleged  indebtedness  owing  to  the  defendant  Neitzel,  including 
interest  thereon  at  the  rate  of  12%  per  annum;  that  the  de- 
fendant corporation  was  unable  to  pay  its  debts  or  meet  its 
current  obligations  as  they  accrued,  as  it  was  insolvent  and 
without  means  to  maintain  the  said  system  or  to  pay  the  said 
indebtedness  to  the  defendant  H.  R.  Neitzel. 

From  said  findings  of  fact  proper  conclusions  of  law  were 
made  by  the  court  and  judgment  entered  in  favor  of  the 
interveners.  Among  other  conclusions  of  law  were  the  fol- 
lowing: **That  there  is  now  unpaid  on  the  contracts  for  water 
rights  issued  by  the  defendant  corporation  the  sum  of  about 
$100,000.00,  which  money  the  holders  of  said  contracts  are 
entitled  to  have  expended  in  the  completion,  operation  and 
repair  of  said  irrigation  system  so  far  as  may  be  necessary  to 
comply  with  said  contracts;  that  the  use  of  the  waters  now 
held  or  appropriated  by  the  defendant  corporation  is  a  public 
use  and  the  right  of  the  defendant  corporation  to  collect  rates 
or  compensation  from  the  holders  of  said  contracts  for  the  use 
of  water  supplied  or  to  be  supplied  to  them  -is  a  franchise, 
and  the  money  remaining  unpaid  on  said  contracts  for  water 
rights  is  a  trust  fund,  of  which  the  defendant  corporation  or 
the  defendant  H.  R.  Neitzel,  as  assignee,  is  the  trustee;  that 
the  holders  of  said  contracts  are  jointly  interested  in  the  said 
irrigation  system,  including  the  water  appropriated  by  the 
defendant  corporation  to  be  used  in  the  irrigation  of  the  lands 
lying  under  said  project,  and  are  the  equitable  owners  of 
the  said  irrigation  system  to  the  extent  necessary  to  supply 
water  as  provided  in  said  contracts,  and  that  the  defendant 
corporation  holds  the  legal  title  to  said  irrigation  system, 
subject  to  said  claim  and  said  contracts ;  that  the  defendant 
corporation,  or  the  defendant  H.  R.  Neitzel,  as  assignee,  is 
entitled  to  any  surplus  remaining  unpaid  on  the  purchase 
price  of  said  water  rights  after  the  said  contracts  for  water 
rights  have  been  fully  kept  and  performed  by  the  defendant 
corporation;  that  by  reason  of  the  failure  and  neglect  of  the 
defendant  corporation  to  complete  said  system  and  of  its 
inability  to  deliver  to  the  holders  of  said  contracts  for  water 
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rights  the  amount  of  water  to  which  they  are  entitled  for 
the  irrigation  of  their  lands,  and  because  of  its  insolvency, 
the  holders  of  said  contracts  for  water  rights  have  failed  and 
refused  to  make  the  payments  due  under  their  contracts  in 
December,  1911  (1912),  and  still  refuse  to  make  said  pay- 
ments, as  they  have  a  right  to  do;  that  the  probable  cost  of 
completing  the  said  irrigation  system  and  making  it  possible 
to  deliver  the  required  amount  of  water  for  the  irrigation 
of  the  lands  owned  by  the  holders  of  said  contracts  for  water 
rights  is,  approximately,  $100,000.00,  and  that  there  are  no 
assets  available  for  the  completion  of  the  said  system  except 
the  amount  remaining  unpaid  on  said  contracts.'' 

After  entering  judgment  for  the  intervenors,  a  receiver 
was  appointed  and  was  authorized  to  collect  the  unpaid  part 
on  the  purchase  price  of  said  water  rights  with  the  accrued 
interest  thereon  and  the  maintenance  fees,  and  was  directed 
to  manage  and  operate  and  complete  the  construction  of  said 
irrigation  system,  subject,  however,  to  the  right  of  the  appel- 
lant corporation  to  co-operate  with  the  receiver  in  the  com- 
pletion thereof. 

The  rights  of  appellant  H.  R.  Neitzel  and  the  rights  of 
the  intervenors  under  said  contracts  for  water  are  involved 
in  this  appeal,  and  so  far  as  the  intervenors  are  concerned, 
their  claim  is  based  on  the  breach  of  the  provisions  of  said 
contracts  by  the  defendant  corporation.  The  object  and  pur- 
pose of  the  action  on  behalf  of  the  intervenors  is  the  enforce- 
ment of  such  contracts  through  the  instrumentality  of  a 
receiver  and  to  restrain  the  appellant  H.  R.  Neitzel  from 
collecting  the  money  due  on  said  water  contracts  and  applying 
it  to  the  payment  of  his  said  mortgage  indebtedness,  and  for 
general  relief. 

It  is  contended  by  counsel  for  appellant  that  the  facts  as 
found  by  the  court  clearly  show  that  the  appellant  corporation 
was  organized  solely  to  provide  a  system  of  irrigation  for 
certain  lands,  the  cost  of  which  was  to  be  paid  by  the  owners 
of  such  lands,  and  that  to  provide  funds  for  the  construction 
of  such  system  $150,000  was  borrowed  by  said  corporation, 
and  to  secure  the  payment  of  the  same  a  mortgage  was  given 
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by  said  corporation  covering  its  interest  in  such  system,  and 
also  by  an  assignment  of  said  water  contracts.  The  mortgage 
was  given  to  said  H.  R.  Neitzel  and  the  said  water  contracts 
were  assigned  to  him.  The  sum  so  borrowed  was  used  in  the 
construction,  maintenance  and  operation  of  said  system  but 
was  insufficient  to  complete  the  same.  The  court  found  that 
there  had  been  paid  on  said  water  contracts  about  $122,000 
to  the  appellant  corporation.  Upon  that  state  of  facts,  counsel 
for  appellant  propounds  the  following  question :  In  the  light 
of  these  facts,  the  question  presented  for  determination  is. 
Can  such  land  owners  apply  the  balance  due  on  such  written 
obligations  to  the  completion,  operation  and  maintenance  and 
repair  of  such  system  instead*  of  applying  the  same  to  the 
payment  of  the  money  so  borrowed!  Counsel  contends  that 
the  defendant  company  was  the  mere  instrument  or  legal 
means  for  providing  the  lands  with  water,  the  cost  thereof  to 
be  paid  by  such  land  owners  or  purchasers  of  water  under  said 
contracts. 

We  cannot  agree  with  counsel  in  that  contention.  The 
Murphy  company  agreed  to  complete  said  irrigation  system 
with  its  dams,  reservoirs  and  canals  and  turn  the  same  over 
to  the  purchasers  of  water  rights  within  a  specified  time,  the 
price  per  acre  for  such  water  rights  being  stipulated  in  most 
of  the  contracts  at  $35  per  acre.  The  Murphy  company  no 
doubt  contemplated  making  a  considerable  profit  for  itself  in 
the  construction  of  said  system.  It  was  not  an  eleemosynary 
corporation  or  the  trustee  or  agent  of  the  water  right  pur- 
chaser for  the  construction  of  said  irrigation  system,  but  was 
a  corporation  organized  for  the  purpose  of  making  a  profit 
to  its  stockholders  from  the  construction  of  said  system.  If 
any  profits  had  arisen  to  the  company  from  the  construction 
of  said  system,  the  purchasers  of  said  water  rights  could  not, 
under  said  contracts,  share  in  them  with  the  Murphy  com- 
pany. The  Murphy  company  had  employed  engineers  and 
experts  to  examine  said  irrigation  project  as  to  its  feasibility, 
the  quantity  of  water  that  could  be  obtained  for  the  irrigation 
of  said  land  and  the  cost  of  the  construction  of  said  system 
to  make  the  water  available  to  the  land  to  be  irrigated,  and 
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after  that  was  done,  an  estimate  was  made  of  the  amount  to  be 
charged  for  each  acre  water  right  that  would  be  necessary 
and  suflScient  to  construct  said  system  and  pay  a  good  profit 
to  the  Murphy  company.  Under  said  water  contracts  it  was 
not  expected,  contemplated  or  necessary  for  the  purchasers 
of  water  rights  to  employ  engineers  and  other  experts  to  make 
a  proper  estimate  of  the  amount  of  water  obtainable  and  the 
cost  of  the  construction  of  the  system,  and  to  ascertain  whether 
the  company  could  place  the  water  at  feasible  points  near  the 
land  to  be  irrigated.  That  had  been  done  by  the  Murphy 
company,  and  it  sold  water  rights  upon  the  representations 
that  it  had  water  sufficient  to  furnish  each  purchaser  with 
the  amount  called  for  in  his  water  contract,  and  also  was 
able  to  construct  said  system  and  complete  it.  Hence  the 
purchasers  of  water  rights  under  such  system  had  a  legal 
right  to  depend  upon  the  estimates  made  by  the  irrigation 
company  and  upon  their  contracts  with  it  to  the  effect  that  the 
company  would  finish  and  complete  the  system  and  furnish 
the  water  according  to  the  terms  of  the  contract.  They  did 
not  purchase  under  the  rule  caveat  emptor. 

Said  contracts  show  their  exact  terms  on  their  face  and 
include  mutual  covenants,  and  since  H.  R.  Neitzel  received 
said  contracts  by  assignment,  he  had  notice  of  all  the  cove- 
nants contained  therein.  Those  contracts  were  made  by  the 
purchasers  of  water  rights  with  the  Murphy  company,  and 
that  company  could  not  have  enforced  the  collection  of  the 
deferred  payments  and  interest  thereon  without  complying 
with  the  terms  thereof  as  to  the  construction  of  said  system 
and  the  delivery  of  water,  and  neither  the  mortgagee  nor  the 
assignee  could  acquire  any  greater  rights  in  that  regard  than 
the  Murphy  company  itself  had  under  said  water  contracts. 
H.  R.  Neitzel,  by  loaning  said  money  to  the  Murphy  company 
and  taking  as  security  for  the  payment  of  the  same  a  mort- 
gage on  said  company's  interest  in  said  system  and  water 
rights  and  an  assignment  of  said  water  right  contracts,  did 
not  become  an  insurer  for  the  Murphy  company  to  the  water 
right  claimants  that  said  system  would  be  completed  and  the 
water  furnished,  but  he  stands  in  the  shoes  of  the  Murphy 
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company  so  far  as  the  collection  of  the  deferred  payments 
is  concerned  and  cannot  enforce  their  collection  until  said 
system  is  completed  and  the  water  furnished  in  accordance 
with  the  terms  of  said  water  right  contracts. 

The  purchasers  of  water  rights  depended  upon  their  con- 
tracts as  to  what  their  water  rights  and  said  system  would 
cost  them,  and  had  they  considered  that  their  water  rights 
would  cost  them  more  than  $35  per  acre,  they  might  not  have 
entered  into  said  contracts.  It  would  have  been  an  easy 
matter  to  have  worded  said  contracts  so  as  to  have  required 
such  purchasers  to  pay  the  entire  cost  of  said  system  had  that 
been  the  intention  of  the  parties.  That  was  clearly  not  the 
intention,  as  the  agreement  was  to  pay  $35  per  acre  for  the 
right,  and  no  more.  The  Murphy  company  had  agreed  to  turn 
over  to  the  purchasers  of  said  water  rights  certain  amounts 
of  water  with  a  canal  system  completed  in  such  a  manner  as  to 
make  it  feasible  to  irrigate  said  lands,  and  until  that  was  done 
neither  the  Murphy  company  nor  its  assigns  could  enforce 
the  payment  of  the  amounts  that  were  to  become  duo  upon 
said  contracts. 

When  H.  R.  Neitzel  loaned  the  said  Murphy  company 
$150,000  he  knew  that  only  a  part  of  the  money  due  on  the 
contracts  was  payable  prior  to  the  time  the  Murphy  company 
had  agreed  to  complete  the  system  and  turn  it  over  to  said 
purchasers.  He  certainly  knew  that  if  his  assignor,  the 
Murphy  company,  made  default  and  failed  to  complete  said 
system,  it  would  be  necessary  for  him  to  complete  the  project 
or  lose  his  security,  at  least  to  the  extent  of  the  cost  of  com- 
pleting the  system. 

The  fact  that  the  purchasers  of  said  water  rights  authorized 
the  Murphy  company  to  assign  said  contracts  does  not  estop 
them  from  setting  up  as  a  defense  to  the  payment  thereof 
the  fact  that  the  Murphy  company  has  not  complied  with  its 
contract  in  the  construction  and  completion  of  said  canal 
system.  The  purchasers  of  water  rights  wer'e  not  the  stock- 
holders in  the  appellant  corporation ;  they  had  no  voice  what- 
ever in  directing  its  affairs,  and,  as  before  stated,  they  could 
not  share  in  the  profits  of  the  enterprise  had  there  been  any 
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profits  realized,  nor  can  they  be  required  to  stand  the  loss 
incurred  in  case  there  is  a  loss  on  the  part  of  the  Murphy 
company  in  completing  said  system  in  accordance  with  the 
terms  of  the  contract.  The  purchasers  of  water  rights  ought 
not  to  be  penalized  because  they  were  so  unfortunate  as  to 
purchase  a  water  right  from  an  irresponsible  and  unreliable 
company.  The  obligation  rests  upon  the  person  who  loans 
money  to  such  a  corporation  to  investigate  the  financial  con- 
dition of  the  corporation  and  its  ability  to  perform  its  cove- 
nants with  the  purchasers  of  water  rights,  and  if  he  does  so 
investigate,  he  has  full  notice  that  the  deferred  payments  for 
such  water  rights  cannot  be  collected  until  the  system  is  com- 
pleted and  the  water  delivered.  The  purchasers  of  the  water 
rights,  as  shown  by  the  record,  have  neglected  no  duty  they 
owed  to  the  appellant  H.  R.  Neitzel ;  they  have  been  guilty  of 
no  fraud,  have  made  no  false  representations,  and,  so  far 
as  the  record  shows,  have  committed  no  wrong,  legal  or 
equitable. 

It  is  a  part  of  the  irrigation  history  of  the  state  that  under 
the  representations  made  by  many  such  irrigation  companies, 
persons  have  sold  their  holdings  elsewhere  and  been  induced 
to  settle  upon  lands  under  such  projects  with  the  under- 
standing and  agreement  that  they  should  receive  water  at  a 
certain  price  per  acre,  and  were  thus  induced  to  take  up  land 
and  settJe  upon  it  under  such  projects.  If  a  corporation  thus 
inducing  people  to  purchase  and  settle  upon  such  lands  is 
permitted  to  violate  its  contract  and  increase  the  price  per 
acre  for  a  water  right  without  the  purchasers'  consent,  it 
would  be  most  unjust  to  the  settler. 

The  last  provision  of  said  water  contract  is  to  the  effect 
that  the  covenants  and  agreements  in  said  contract  shall  be 
mutually  binding  upon  the  parties  thereto,  their  and  each 
of  their  heirs,  executors,  administrators,  successors  and  assigns. 

Counsel  for  appellants  contend  that  in  lending  the  money 
to  the  Murphy  company,  Neitzel  relied  upon  said  water  con- 
tracts as  security,  and  for  that  reason  the  water  users  are 
estopped  to  deprive  him  of  the  benefit  of  such  security. 
From  the  admissions  in  the  answer  of  appellants,  it  appears 
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that  Neitzel's  chief  reliance  for  the  payment  of  said  money 
was  not  entirely  on  the  security  which  he  received  but  in  his 
faith  in  his  judgrment  as  to  what  it  would  cost  to  complete 
the  project  and  in  his  ability  to  carry  out  the  contracts. 

It  is  alleged  in  appellants'  answer  as  follows:  '*That  on 
the  15th  day  of  January,  1910,  the  defendant  H.  R.  Neitzel, 
acting  for  himself  entered  into  a  contract  with  the  plaintiff 
C.  C.  Childs  and  the  defendant  R.  E.  Neitzel,  by  the  terms  of 
which  said  defendant  H.  R.  Neitzel  agreed  to  finance  to  com- 
pletion the  project  of  the  Murphy  Land  &  Irrigation  Company 
in  Owyhee  County,"  etc.  Neitzel's  object  in  entering  into 
that  contract  no  doubt  was  to  protect  and  preserve  his  security, 
but  since  the  system  is  going  to  cost  much  more  than  was 
anticipated  to  complete  it,  he  is  seeking  to  avoid  the  natural 
consequences  of  his  own  mistaken  judgment.  It  is  not  claimed 
that  the  water  users  made  any  inducements  or  representa- 
tions to  him  as  to  the  cost  of  the  completion  of  said  system. 
It  was  the  Murphy  company  which  promoted  this  scheme; 
it  prepared  the  printed  form  of  contracts  for  the  water 
users  to  sign  and  made  and  held  out  all  the  inducements  that 
were  offered  by  anyone  connected  with  the  enterprise.  The 
Murphy  company  was  the  one  that  had  carefully  gone  into  all 
of  the  facts  relative  to  the  cost  of  said  system  and  the  amount 
of  water  that  could  be  conserved  thereby.  It  represented  to 
the  purchasers  that  it  had  the  ability  to  deliver  to  them  a 
completed  system  so  that  each  of  the  purchasers  of  water 
rights  should  have  water  for  his  land  delivered  within  a  short 
distance  thereof  at  a  point  feasible  for  hini  to  take  it  upon  his 
land.  Under  such  contracts  the  water  users  were  empowered 
to  enforce  them  against  the  company  or  its  assignee,  and  the 
company  upon  complying  with  the  terms  of  the  contract  re- 
quired to  be  performed  by  it  could  enforce  the  payment  of 
the  purchase  price  from  the  original  purchaser  of  a  water 
right  or  his  assign. 

Construction  companies  of  this  kind  will  not  be  permitted 
to  do  indirectly  what  they  are  prohibited  from  doing  directly. 
They  will  not  be  permitted  to  make  contracts  with  third  par- 
ties in  regard  to  the  construction  or  completion  of  an  irriga- 
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tion  system  whereby  the  land  owners  or  purchasers  of  water 
rights  can  be  deprived  of  the  rights  acquired  under  their 
water  right  contracts.  For  instance,  if  a  company,  such  as 
the  Murphy  company,  fails  to  complete  its  system  and  furnish 
the  water  as  provided  in  the  water  right  contracts,  or  if  such 
company  should  sublet  the  construction  of  its  system  and  fail 
and  neglect  to  pay  such  subcontractor,  the  subcontractor 
could  not  acquire  greater  rights  as  against  the  water  right 
purchasers  than  the  irrigation  company  itself  had  under  its 
contract  with  the  purchasers  of  water  rights,  and  could  not 
deprive  the  purchasers  of  water  rights  under  such  system  of 
their  rights  or  acquire  a  right  by  foreclosure  of  a  lien  or 
mortgage  for  such  construction  work  as  would  deprive  the 
water  right  purchasers  of  their  rights  under  their  contracts. 

Sec.  15  of  art.  11  of  the  constitution  provides  that  the  legis- 
lature shall  not  pass  any  law  permitting  the  leasing  or  aliena- 
tion of  any  franchise  so  as  to  release  or  relieve  the  franchise 
or  property  held  thereunder  from  any  of  the  liabilities  of  the 
lessor  or  grantor,  or  lessee  or  grantee,  contracted  or  incurred 
in  the  operation,  use,  or  enjoyment  of  such  franchise,  or  any  of 
its  privileges. 

Sec.  2  of  art.  15  is  as  follows:  **The  right  to  collect  rates 
or  compensation  for  the  use  of  water  supplied  to  any  county, 
city,  or  town,  or  water  district,  or  the  inhabitants  thereof,  is 
a  franchise,  and  cannot  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law.'* 

Sec.  1  of  art.  15  provides  that  the  use  of  all  waters  now 
appropriated  or  that  may  hereafter  be  appropriated  for  sale, 
rental  or  distribution,  is  declared  to  be  a  public  use  subject 
to  the  regulation  and  control  of  the  state  in  the  manner  pre- 
scribed by  law. 

The  Murphy  company  was  a  public  service  or  a  quasi  public 
corporation,  and  the  use  it  was  making  of  its  irrigation  system 
and  of  the  waters  appropriated  by  it  was  a  public  use,  and 
the  right  it  was  exercising  in  selling  water  shares  and  rights 
in  the  irrigation  system  and  issuing  contracts  therefor  and 
collecting  rates  and  compensation  was  a  franchise,  and  such 
franchise  could  not  be  granted  to  it  in  any  manner  so  as  to 
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relieve  it  of  its  duty  to  the  public  or  release  its  franchise  and 
the  property  acquired  thereunder  of  any  liability  for  a  failure 
to  complete  its  system.  In  loaning  money  to  such  a  corpora- 
tion, the  one  loaning  must  rely  primarily  on  the  borrower  to 
carry  out  the  contracts  with  the  water  right  purchasers.  The 
mere  consent  of  the  water  right  users  to  the  assignment  of  said 
contracts  was  not  a  waiver  of  their  right  to  have  the  system 
completed ;  but  the  assignment  was  given  subject  to  the  obliga- 
tion of  the  Murphy  company,  or  its  assigns,  to  carry  out  and 
complete  said  irrigation  system  and  deliver  the  water. 

It  is  contended  by  counsel  for  appellants  that  the  court 
erred  in  decreeing  that  the  amounts  remaining  due  and  unpaid 
on  said  water  contracts,  or  so  much  thereof  as  may  be  neces- 
sary, he  expended  in  the  completion,  operation,  maintenance 
and  repair  of  said  irrigation  system  by  the  receiver,  and  that 
this  decree  places  no  limitation  as  to  the  time  or  conditions 
in  which  this  money  can  be  so  used  in  maintaining,  operating 
and  repairing  such  system,  and  that  said  water  contracts  pro- 
vide that  such  land  owners  must  pay  sixty  cents  an  acre  annu- 
ally as  an  operating  and  maintenance  fee.  Under  the  terms 
of  said  contract,  the  Murphy  company  was  to  maintain  and 
operate  said  canal  until  the  system  was  completed,  and  turned 
over  to  the  water  users.  Now,  this  matter  has  been  placed  in 
the  hands  of  a  receiver  whereby  the  Murphy  company  is  per- 
mitted to  co-operate  with  the  receiver  in  the  work  of  com- 
pleting and  maintaining  said  system,  and  the  receiver  is 
authorized  to  collect  the  maintenance  fee  of  sixty  cents  per 
acre  as  well  as  the  deferred  payments,  which  moneys  are  to 
be  applied  in  the  maintenance  and  completion  of  said  system. 
Counsel  intimates  that  there  is  no  time  limit  to  which  such 
moneys  may  be  used  for  the  operation  and  maintenance  of 
said  system.  Counsel  is  there  mistaken,  for  the  Murphy  com- 
pany or  its  assigns  may  complete  the  system  as  quickly  as 
possible,  and  when  completed  may  turn  it  over  to  the  water 
users  and  thus  avoid  any  further  expenses  in  connection 
with  it.  There  is  nothing  in  this  contention.  The  receiver 
has  full  authority  to  proceed  and  expend  the  deferred  pay- 
ments on  said  contracts  in  the  completion  of  said  canaL 
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He  has  authority  also  to  collect  sixty  cents  an  acre  main- 
tenance fee,  which  must  be  applied  as  provided  by  said  con- 
tracts. 

The  judgment  must  therefore  be  aflBrmed,  and  it  is  so 
ordered,  with  costs  of  this  appeal  in  favor  of  the  respondent 
intervenors. 

Aikhie,  C.  J.,  and  Budge,  District  Judge,  concur. 


(May  28,  1914.) 
ON  REHSABINO. 
[141  Pac.  83.] 

DsFEBSED  Payments — Payment  of  to  BECxrsnEB. 

1.  Held,  nnder  the  water  right  contracts  involved  in  this  ease, 
the  deferred  payments  for  such  water  rights  do  not  become  due 
until  water  is  made  available  for  the  reclamation  and  irrigation  of 
the  lands  as  provided  by  the  terms  of  such  contract;  and  when  the 
water  is  made  so  available,  the  deferred  payments  become  a  lien  on 
the  land  and  the  water  right. 

2.  Held,  that  where  a  water  contract  holder  pays  any  part  or 
the  whole  of  the  deferred  payments  to  the  receiver,  under  the  order 
of  the  court,  he  is  entitled  to  a  credit  on  such  contract  for  the, 
amount  paid. 

REHEARING  on  appeal  from  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Ada  County.  Hon.  Carl 
A.  Davis,  Judge. 

Action  to  determine  the  rights  of  the  several  parties  under 
certain  water  right  contracts.  Judgment  for  the  intervenors. 
Affirmed. 

Davidson  &  Davison  and  Richards  &  Haga,  for  Appellants. 

The  appointment  of  a  receiver  does  not  have  the  effect  of 
changing  contractual  relations  between  parties.  (High  on 
Receivers,  sees.  201,  204,  318.) 
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The  specific  performance  of  such  a  contract  would  re- 
quire constant  supervision  of  the  court  for  years  unless  the 
receiver  should  succeed  in  immediately  enforcing  pajnnent 
from  all  settlers,  and  unless  the  funds  so  collected  should 
prove  sufficient  to  complete  the  project.  (6  Pomeroy,  Eq. 
Jur.,  sec,  760;  Fry,  Specific  Performance,  sec.  48;  Ross 
V.  Union  Pac.  Ry.  Co.,  Fed.  Cas.  No.  12,080,  Woolw.  26; 
Texas  &  Pac.  Ry.  Co.  v.  City  of  MarshM,  136  U.  S.  393,  10 
Sup,  Ct.  846,  34  L.  ed.  385;  Beck  v.  Allison,  56  N.  Y.  366,  15 
Am.  Rep.  430 ;  Alabama  Western  R.  Co.  v.  State  ex  rel.  Gar- 
her,  155  Ala.  491,  46  So.  468,  16  Ann.  Cas.  485,  19  L.  R.  A., 
N.  S.,  1173;  Farmers'  Loan  &  Trust  Go.  v.  Burbank  Power 
&  Water  Co.    (D.  C),  196  Fed.  539.) 

Karl  Paine  and  C.  E.  Winstead,  for  Intervenors,  cite  no 
authorities  on  rehearing. 

Ira  E.  Barber,  as  Amicus  Curiae. 

The  rule  that  specific  performance  will  not  be  decreed  in 
building  and  construction  contracts  on  account  of  the  incon- 
venience of  enforcing  such  decree  is  subject  to  important 
exceptions.  {Wilson  v.  Furness  Ry.  Co.,  L.  R.  9  Eq.  28,  38, 
39  L.  J.  Ch.  19,  21  L.  T.,  N.  S.,  416,  553;  Gregory  v.  Ing- 
wersen,  32  N.  J.  Eq.  199;  Stuyvesant  v.  Mayor  etc.  of  Neiv 
York,  11  Paige  Ch.  (N.  Y.)  414;  Grubb  v.  Starkey,  90  Va. 
831,  20  S.  E.  784;  Birchett  v.  Boiling,  5  Munf.  (Va.)  442; 
Wolverhampton  v.  Emmons,  1  K.  B.  (1901)  515;  Storer  v. 
Great  Western  R.  Co.,  12  L.  J.  Ch.  65 ;  36  Cyc.  583,  and  cases 
cited,  note  54.) 

Equity  will  not  refuse  specific  performance  because  a  con- 
tract has  several  years  to  run.  (Prospect  Park  &  Coney 
Island  R.  Co.  v.  Coney  Island  &  Brooklyn  R.  Co.,  144  N,  Y. 
152,  39  N.  E.  17,  26  L.  R.  A.  610.) 

SULLIVAN,  J. — A  rehearing  was  granted  in  this  case  upon 
the  petition  of  appellant  Neitzel,  and  additional  briefs  and 
oral  arguments  were  presented  on  such  rehearing.     Ira  B. 
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Barber,  Esq.,  and  N.  M.  Ruick,  Esq.,  appeared  as  friends 
of  the  court  and  filed  briefs. 

In  limine,  C.  C.  Childs  brought  this  action  to  oust  the 
board  of  directors  of  the  Murphy  Land  &  Irrigation  Co.  and  to 
have  a  certain  mortgage,  executed  by  said  corporation  to  the 
appellant,  H.  R.  Neitzel,  canceled  and  held  for  naught,  and 
for  an  accounting  and  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  of  said  defendant  corporation, 
for  the  purpose  of  conserving  the  same  for  the  benefit  of 
said  corporation  and  its  creditors  and  all  other  persons  hav- 
ing any  interest  therein,  and  ,that  such  receiver  have  full 
management  of  the  business  of  such  company  under  the  order 
and  direction  of  the  court. 

Thereafter  many  of  those  holding  contracts  for  water 
from  said  corporation  intervened  in  said  action  and  took 
full  charge  of  said  case.  Said  intervenors  filed  their  com- 
plaint in  intervention  on  their  own  behalf  and.  on  the  behalf 
of  all  others  holding  water  contracts  issued  by  said  corpora- 
tion. The  intervenors  named  as  plaintiffs  represented  about 
3,500  acres  of  land  within  said  project  out  of  a  total  of  about 
6,000  acres.  Extracts  from  the  said  water  contract  are  set 
forth  in  the  original  opinion  in  this  case.  Under  the  terms 
of  said  contract,  said  corporation  was  to  complete  said  system 
and  turn  it  over  to  the  water  contract  holders  on  or  before 
December  31,  1911.  Said  system  was  partially  completed 
and  some  of  the  purchasers  of  water  rights  received  water 
therefrom.  The  corporation  became  insolvent  and  was  unable 
to  complete  the  system. 

The  record  shows  that  H.  R.  Neitzel  was  the  controlling 
spirit  of  said  corporation,  as  early,  at  least,  as  1910.  He 
was  president  of  the  corporation;  his  nephew  was  secretary 
and  he  and  his  wife  and  nephew  were  members  of  the  board 
of  directors  of  said  corporation.  The  appellant  Neitzel 
had  full  knowledge  of  the  financial  condition  of  said  corpora- 
tion, of  its  insolvency,  and  of  its  inability  to  complete  said 
irrigation  system  in  accordance  with  the  terms  of  said  water 
contract.  It  was  conceded  on  the  argument  that  the  cor- 
rect rule  was  laid  down  by  this  court  in  its  original  opinion 
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in  this  case,  to  the  effect  that  the  person  loaning  money  to 
such  a  corporation,  to  be  used  in  constructing  its  irrigation 
system,  acquires  only  such  rights  and  interests  as  the  irriga- 
tion company  has  in  such  project  and  such  water  right  con- 
tracts, and  cannot  collect  payments  on  such  contracts  until 
the  water  has  been  made  permanently  available  to  the  user 
under  the  terms  of  said  contracts,  not  only  for  one  season, 
but  for  all  seasons.  In  other  words,  the  corporation  is  re- 
quired to  make  provision  for  a  suflBcient  permanent  supply 
of  water  and  a  reasonably  permanent  system  of  reservoirs, 
dams  and  ditches  of  sufficient  capacity  to  hold  and  convey 
such  water  to  the  users  as  per  the  terms  of  said  water  con- 
tracts, before  the  water  user  is  required  to  make  the  deferred 
annual  payments  provided  for  in  said  contracts. 

The  main  contention  of  counsel  for  appellant  Neitzel  on 
oral  argument  was  in  substance  that  the  receiver  could  not 
proceed  and  complete  the  system  under  the  direction  of 
the  court,  first,  because  there  were  no  plans  and  specifica- 
tions by  which  the  receiver  could  be  guided  in  the  comple- 
tion of  said  system;  and,  second,  that  the  receiver  had  no 
funds  with  which  to  complete  the  system  and  had  no  author- 
ity under  the  water  contracts  to  collect  the  annual  payments 
agreed  to  be  paid  until  the  water  had  been  delivered  to  the 
owners. 

There  is  nothing  in  the  first  contention  of  counsel,  for  the 
reason  that  the  record  shoves  the  plans  and  specifications 
for  the  construction  of  said  system  is  a  part  of  the  public 
records  and  files  of  the  state  in  the  state  engineer's  office, 
which  plans  and  specifications  have  been  approved  by  the 
state  engineer.  It  is  alleged  in  the  fifth  paragraph  of  the 
complaint  that  the  plans  and  specifications  for  the  reservoirs, 
ditches,  dams,  etc.,  of  said  Murphy  project  are  on  file  with  the 
state  engineer  of  the  state  of  Idaho,  and  that  allegation  is 
admitted  by  the  answer  of  the  defendants. 

As  to  the  second  contention,  this  court  in  its  former 
opinion  did  not  intend  to  hold  that  the  receiver  could  proceed 
and  collect  the  annual  instalments  agreed  to  be  paid  by  the 
owners  of  such  water  contracts  until  such  instalments  became 
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due.  The  court  did  not  intend  to  make  a  new  contract  in 
regard  to  the  payment  of  said  instalments,  but  since  the 
intervenors  named  in  the  complaint  in  intervention  owning 
over  half  of  the  land  within  said  project  appeared  for 
themselves  and  on  behalf  of  all  others  having  similar  con-* 
tracts  and  asked  for  the  appointment  of  a  receiver  to  take 
charge  of  said  system  and  complete  it  and  turn  it  over  to 
the  water  users,  as  per  the  terms  of  said  water  contracts, 
thiB  court  took  it  for  granted  that  they  were  all  anxious  to 
have  the  system  completed,  and  that  if  a  receiver  could  be 
appointed  to  take  charge  of  said  matter  and  could  find  a 
contractor  who  would  be  willing  to  go  on  and  complete  said 
system  for  the  balance,  or  a  part  of  the  balance,  owing  and 
to  become  due  from  the  water  right  contract  holders  when 
water  was  made  permanently  available  for  the  irrigation  of 
their  lands,  they  would  pay  said  instalments. 

The  trial  court,  as  a  court  of  equity,  had  the  power  to 
appoint  such  receiver  and  under  its  supervision  complete 
said  system.  The  trial  court,  as  well  as  this  court,  recognizes 
the  rights  of  appellant  Neitzel  and  the  irrigation  company, 
and  supposed  they  were  both  interested  in  the  completion 
of  said  system  in  accordance  with  the  intention  of  the  parties, 
and  if  anything  could  be  saved  to  the  mortgagee  or  the 
irrigation  company  after  the  completion  of  said  system,  that 
would  be  done,  and  that  the  trial  court,  through  its  receiver, 
would  protect  the  interests  of  all  concerned  under  all  of 
the  facts  and  circumstances  of  the  case.  It  was  not  the  inten- 
tion of  the  trial  court  to  authorize  the  receiver  to  collect  the 
future  instalments  on  said  water  contracts  before  such  instal- 
ments matured.  But  it  was  the  intention  to  empower  him  to 
enforce  said  contracts  according  to  their  terms  and  conditions. 

The  fifth  conclusion  of  law  by  the  trial  court  is  as  follows : 
**That  the  receiver  should  be  appointed  by  the  court  to 
take  possession  of  the  irrigation  system  of  the  defendant 
corporation  and  to  manage,  operate,  maintain,  repair  and 
complete  said  irrigation  system,  according  to  the  require- 
ments of  the  contracts  for  water  rights,  and  that  such  receiver 
should  be  authorized  to  collect  from  the  holders  of  said  water 
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contracts  the  amounts  due  and  owing  thereon  and  to  become 
due  and  owing  thereon,  from  time  to  time,  and  all  main- 
tenance fees  to  be  paid  by  said  water  contract  holders,  as 
in  said  water  contracts  provided." 

•  The  conclusion  and  judgment  of  the  trial  court  was 
founded  upon  the  fact  that  the  irrigation  company  is  insol- 
vent and  unable  to  complete  the  system.  The  judgment  of 
the  district  court  and  the  decision  of  this  court  authorize 
the  receiver  to  proceed  and  collect  the  instalments  as  they 
become  due  from  the  water  users  who  have  already  received 
water  and  are  receiving  water  for  the  irrigation  of  their 
lands  in  the  quantity  required  by  the  terms  of  said  con- 
tract, and  do  not  relieve  the  water  users  from  their  obligations 
to  pay  the  purchase  price  for  their  water  rights  when  water 
ifiT  available  for  them.  The  decision  is  intended  to  protect 
all  parties  interested  in  their  rights,  and  to  have  said  sjrstem 
completed,  if  possible,  in  accordance  with  the  terms  of  said 
contracts,  and  it  is  placed  in  the  hands  of  a  receiver  on  account 
of  the  inability  of  the  irrigation  company  to  complete  it 
and  the  unwillingness  of  appellant  Neitzel  to  do  so.  The 
water  right  purchasers  are  entitled  to  have  said  system  com- 
pleted, if  that  can  be  done,  with  the  funds  that  would 
become  due  from  the  water  users  upon  making  the  water 
permanently  available  for  the  reclamation  and  irrigation  of 
their  lands  as  provided  by  the  terms  of  said  contracts. 

We  did  not  mean  to  hold  in  the  original  opinion  that  the 
annual  instalments  provided  for  by  said  water  contracts 
did  not  become  due  and  payable  until  the  entire  system  was 
completed;  but  when  the  system  was  so  far  completed  as 
to  make  water  permanently  available  for  any  particular  user 
for  all  seasons,  the  instalments  agreed  to  be  paid  by  the 
user  would  become  due  and  payable  in  accordance  with  the 
terms  of  the  contract.  Then  he  has  no  reason  to  complain 
of  lack  of  water  for  other  land  owners  because  he  has  water 
available  for  the  irrigation  of  his  land.  However,  if  water 
has  not  been  made  available  to  others  holding  water  con- 
tracts, in  case  the  construction  company  is  insolvent,  such 
water  right  owners  might  be  injured  by  the  noncompletion 
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of  the  system,  and  upon  proper  application  a  court  of  equity 
might  require  the  payments  due  and  to  become  due  from  the 
water  users  to  whom  water  had  been  made  available  to  be 
paid  to  a  receiver  to  be  used  in  the  completion  of  such  system. 

While  the  Murphy  project  is  not  a  Carey  Act  project,  the 
contracts  entered  into  with  the  purchasers  of  water  rights 
are  similar  in  many  respects  to  those  entered  into  by  the 
purchasers  of  water  rights  under  the  Carey  Act. 

The  amendment  by  Congress  to  the  Carey  Act,  approved 
June  11,  1896  (29  Stats,  at  L.,  p.  435),  clearly  authorizes  a 
lien  to  be  created  by  the  state  upon  such  lands  as  are 
granted  to  the  state  under  said  act,  and  when  created  shall 
be  valid  on  and  against  the  separate  legal  subdivisions  of 
the  land  reclaimed  for  the  actual  cost  and  necessary  expense 
of  reclamation,  and  a  reasonable  interest  thereon  from  the 
date  of  reclamation  until  disposed  of  to  the  actual  settler, 
and  provides  as  follows:  **And  when  an  ample  supply  of 
water  is  actually  furnished  in  a  substantial  ditch  or  canal, 
or  by  artesian  wells  or  reservoirs,  to  reclaim  a  particular  tract 
or  tracts  of  such  lands,  then  patents  shall  issue  for  the  same 
to  such  state,  without  regard  to  settlement  or  cultivation.*' 
That  provision  for  a  lien  contemplates  an  ample  supply  of 
water  shall  have  been  actually  furnished  in  a  substantial 
ditch  or  canal  or  by  artesian  wells  or  reservoirs  to  reclaim 
such  land  in  order  to  create  a  lien.  •  That  is  making  water 
permanently  available  to  the  user.  Prior  to  that  amendment 
by  Congress  to  the  Carey  Act,  the  legislature  of  Idaho  had 
enacted  a  law  authorizing  and  granting  a  lien  on  lands  and 
water  rights  for  the  cost  of  reclamation.  (See  Laws  1895, 
p.  227;  sec.  1629,  Rev.  Codes.)  Said  section  provides, 
among  other  things,  that  **Any  person,  company  or  associa- 
tion, furnishing  water  for  any  tract  of  land,  shall  have  a 
first  and  prior  lien  on  said  water  right  and  land  upon  which 
said  water  is  used,  for  all  deferred  payments  for  said  water 
right;  said  lien  to  be  in  all  respects  prior  to  any  and  all 
other  liens  created  or  attempted  to  be  created  by  the  owner 
or  possessor  of  said  land,"  etc.  The  law  clearly  contem- 
plates that  after  water  has  been  made  permanently  avail- 
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able  for  the  irrigation  of  the  land  of  a  water  right  owner, 
all  deferred  payments  for  such  water  right  shall  become  a 
lien  on  the  land  and  the  water  right,  and  such  deferred 
payments  may  be  collected  by  the  owner  of  such  water 
right  contracts  in  case  a  court  of  equity  has  not  directed 
that  such  payments  must  be  applied  to  the  completion  of 
the  system,  and  in  such  a  case  the  court  may  direct  all  such 
payments  to  be  made  to  a  receiver  appointed  by  the  court 
to  collect  the  same  and  complete  the  system.  In  case  the 
water  contract  holders  pay  the  balance  due  on  such  contracts, 
or  any  part  thereof,  to  the  receiver,  under  the  order  of  the 
trial  court,  they  would  be  entitled  to  a  credit  on  their  con- 
tracts for  the  amount  paid. 

The  water  contracts  in  the  case  at  bar  make  the  deferred 
pa3rments  a  lien  upon  the  water  rights  and  land;  but  such 
liens  do  not  attach  until  the  water  has  been  made  permar 
nently  available  for  the  reclamation  of  the  land. 

It  is  suggested  by  counsel  for  appellant  that  should  the 
receiver  in  this  case  undertake  to  -enforce  the  collections 
provided  for  by  said  water  right  contracts,  he  would  not 
be  able  to  procure  the  evidence  of  the  amount  due  or  to  get 
po&session  of  the  original  contract  on  which  to  sue,  in  case 
suit  for  the  collection  thereof  was  necessary.  It  is  sufficient 
to  say  that  appellant  Neitzel  is  a  party  to  this  suit  and  the 
court  has  jurisdiction  df  him,  and  it  further  appears  that 
said  contracts  were  assigned  to  him,  and  the  trial  court  no 
doubt  could  find  a  means  to  compel  him  to  turn  over  said 
contracts  to  a  receiver,  if  that  were  needed.  And  no  doubt 
said  contracts  are  all  of  record  in  the  proper  county  recorder's 
office,  and  it  would  not  be  difficult  to  establish  the  amount 
remaining  unpaid  thereon. 

It  is  also  suggested  by  counsel  for  appellant  that  the  trial 
court  has  prescribed  no  time  limit  in  which  the  receiver 
shall  complete  the  system,  or  that  there  is  no  assurance 
that  the  system  can  be  completed  with  the  money  remain- 
ing unpaid  on  the  contracts  for  the  water  rights.  It  is  suf- 
ficient to  say  that  a  court  of  equity  has  full  power  and  con- 
trol of  this  matter  and  will  see  to  it  that  if  the  system  can 
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be  completed,  that  it  will  be  done  as  soon  as  practicable. 
The  court  will  certainly  see  to  it,  upon  proper  application, 
that  the  receiver  acts  as  promptly  in  this  matter  as  is  consis- 
tent with  the  best  interests  of  all  concerned,  and  will  not 
permit  him  to  fritter  away  his  time  and  the  money  of  the 
settlers  in  the  completion  of  said  system.  The  record 
shows  that  the  system  can  be  completed  for  about  one 
hundred  thousand  dollars,  the  amount  remaining  unpaid 
on  the  contracts  for  water  rights.  When  the  instalments 
become  due  on  such  contracts,  if  the  parties  owing  the  same 
refuse  to  pay,  the  trial  court  may  authorize  the  receiver  to 
bring  proper  actions  for  the  collection  of  the  same. 

Counsel  for  appellant  contend  that  the  court  erred  in 
directing  the  specific  performance  of  the  contract  for  the 
completion  of  said  system.  This  objection  is  predicated 
upon  the  general  rule  that  contracts  for  erecting  buildings 
or  doing  construction  work  will  not  be  enforced  specifically 
by  a  court  of  equity.  The  reason  for  that  general  rule  is 
that  the  enforcement  of  such  contracts  would  cause  the 
courts  great  inconvenience,  but  there  is  no  question  but  that 
courts  of  equity  have  jurisdiction  to  require  the  specific 
performance  of  such  contracts  if  they  conclude  it  is  neces- 
sary to  do  so  in  order  to  protect  the  rights  of  the  parties. 
If  a  court  of  equity  is  without  authority  to  specifically  enforce 
the  contracts  in  question,  the  water  users  would  have  no 
remedy  whatever  by  which  they  could  protect  their  rights. 
There  would  exist  a  wrong  without  a  remedy,  and  that  is 
contrary  to  the  well-recognized  maxim  that  equity  will  not 
suffer  wrong  to  be  without  a  remedy.  It  would  be  a  grievous 
wrong  to  the  owners  of  contracts  for  water  rights  to  be  com- 
pelled to  pay  for  such  rights  and  have  no  remedy  whatever 
to  compel  the  contracting  party  to  furnish  them  water. 

There  is  nothing  in  the  record  to  show  that  the  water 
contracts,  which  by  their  terms  require  the  completion  of 
said  system,  are  not  susceptible  of  specific  performance. 
The  record  before  this  court  shows  that  it  will  cost  about 
one  hundred  thousand  dollars  to  complete  the  system,  but 
there  is  nothing  in  the  record  to  show  that  the  court,  through 
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its  receiver,  may  not  complete  said  system  in  accordance 
with  the  terms  of  the  contract  and  thus  protect  the  rights 
of  all  the  parties.  In  case  a  contract  can  be  let  for  the 
completion  of  said  system  in  accordance  with  the  plans 
and  specifications  for  less  than  the  amount  to  become  due 
on  said  contracts,  there  certainly  would  be  no  difficulty  in 
having  the  system  completed;  but  in  case  the  amount  to 
become  due  on  such  contracts  is  not  quite  sufficient  to  com- 
plete the  system,  the  court  through  its  receiver  may  complete 
the  system  so  far  as  it  may  be  done  with  such  funds,  and  the 
settlers  may  then  be  able  to  devise  ways  and  means  for  the 
entire  completion  of  the  system.  But  there  certainly  will  he 
no  serious  difficulty  in  having  said  system  completed  so  far 
as  the  instalments  to  become  due  on  said  water  contracts  will 
pay  for  the  same,  and  if  the  system  cannot  be  completed  so 
as  to  give  some  of  the  contract  holders  water,  then  such 
holders  cannot  be  required  to  pay  for  something  they  do  not 
get.  The  district  court,  as  a  court  of  equity,  has  full  power 
and  authority  in  said  matter  to  proceed  as  indicated  by  its 
findings  and  judgment  already  entered  in  this  case  and  protect 
the  rights  of  all  the  parties  as  far  as  can  be  done  under  the 
facts  of  this  case. 

It  must  be  remembered  that  this  action  was  prosecuted  by 
the  interveners  on  their  own  behalf  and  on  behalf  of  all 
holders  of  water  contracts.  These  holders  not  named  in  the 
complaint  in  intervention  may  become  parties  arid  be  per- 
mitted to  share  in  the  fruits  of  this  action  upon  complying 
with  such  reasonable  conditions  as  the  lower  court  may  im- 
pose, and  they  alone  can  object  to  the  right  of  the  receiver  to 
collect  -from  them.  They,  of  course,  have  a  right  to  their  day 
in  court,  and  if  they  do  not  come  in  or  are  not  brought  in, 
and  required  to  comply  with  the  orders  of  the  court,  the  court 
will  not  require  the  receiver  to  complete  the  system  so  as  to 
furnish  them  water,  as  originally  contemplated. 

We  therefore  adhere  to  the  rules  of  law  laid  down  in  the 
original  opinion  as  amplified  in  this  opinion  on  rehearing. 
The  judgment  of  the  trial  court  is  affirmed  and  the  cause  re- 
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manded  for  further  proceedings  in  accordance  with  the  views 
expressed  in  said  opinions  of  thia  court.  Costs  are  awarded 
to  the  respondent  intervenors. 

Ailshie,  C.  J.,  and  Walters,  District  Judge,  concur. 


(May  29,  1914.) 

0.  L.  PEAVY,  Respondent,  v.  GEORGE  McCOMBS  et  al., 

Appellants. 

[140  Pac.  965.] 

Issuance  of  County  Bonds  to  Redeem  Waeeants — Statutes  in  Pari 
Materia  Passed  at  Same  Session  —  Construction  of  —  Retro- 
active Statute — Particular  Appucation  of  to  Section  99,  Chap. 
58,  Session  Laws  1913. 

1.  '  The  rule  that  statutes  in  pari  materia  should  be  eonstrued  to- 
gether applies  with  peculiar  force  to  statutes  passed  at  the  same 
session  of  the  legislature;  thej  are  to  be  construed  together,  and 
should  be  so  construed,  if  possible,  as  to  harmonize  and  give  force 
and  eifect  to  the  provisions  of  each. 

2.  Where  two  statutes  passed  at  the  same  session  of  the  legis- 
lature are  necessaril7  inconsistent,  that  one  which  deals  with  the 
common  subject  matter  in  a  more  minute  and  particular  waj  will 
prevail  over  one  of  a  more  general  character. 

3.  Where  two  conflicting  acts  upon  the  same  subject  matter  are 
passed  at  the  same  session  of  the  legislature,  and  their  conflict  is 
such  that  they  cannot  be  harmonized,  and  one  of  them  contains  an 
emergency  clause  and  the  other  does  not,  and  the  one  containing  the 
emergency  clause  was  passed  by  both  Houses  of  the  legislature  and 
approved  by  the  governor  later  than  the  other,  held,  under  the  cir- 
cumstances, the  act  containing  the  emergency  clause  repeals  the 
other  to  the  extent  of  the  inconsistency  between  theuL 

4.  No  act  of  the  legislature  shall  be  construed  to  be  retroactive 
or  retrospective  unless  the  intention  on  the  part  of  the  legislature  is 
clearly  expressed.  The  word  "retroactive"  need  not  be  used  in  thfr 
statute,  but  the  intent  of  the  legislature  may  be  gleaned  from  any 
language  which  appropriately  expresses  such  purpose. 

5.  See.  99  of  chap.  58  of  iSess.  Laws  1913  was  passed  in  obedi- 
ence to  the  mandate  of  sec.  15  of  art  7  of  the  constitution.    By 
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said  provision  the  legislature  declared  its  purpose  to  place  the  coun- 
ties of  the  state  upon  a  cash  basis. 

6.  By  sec.  99  of  chap.  58  of  Sess.  Laws  1913,  the  power  of  the 
board  of  county  eoczmiseioners  to  issue  bonds  for  the  payment  or 
redemptien  of  outstanding  county  warrants  is  abrogated.  This 
a^Vlies  to  warrants  which  were  issued  before  said  kw  went  into 
effect,  as  well  as  to  warrants  which  were  issued  after  it  went  into 
effect. 

7.  Sec.  99  of  chap.  58  of  Sess.  Laws  1913  repeals  sec.  1960  of  the 
Bev.  Codes  as  amended  by  chap.  33  of  the  Laws  of  191^,  so  far  as 
said  sec.  1960  empowers  the  county  commissioners  to  issue  countj 
bonds  to  pay  or  redeem  outstanding  warrant  indebtedness. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Bonner  County.     Hon.  John  M.  Plynn,  Judge. 

Action  to  enjoin  the  defendants  from  issuing,  signing 
and  delivering  certain  county  bonds  of  Bonner  county  to 
pay  and  redeem  certain  outstanding  warrant  indebtedness. 
Affirmed. 

William  J.  Costello,  for  Appellants,  filed  no  brief. 

H.  H.  Taylor,  for  Respondent. 

With  the  exception  of  the  case  of  Bannock  Cmmty  v. 
C.  Bunting  &  Co,,  4  Ida.  156,  37  Pac.  277,  the  points  here 
raised  have  not  been  directly  passed  upon  by  this  court. 
There  was  no  occasion  for  controversy  until  sec.  15,  art.  7 
of  the  constitution  was  made  effective  by  the  laws  of  1913. 

The  enactment  of  the  revenue  law  of  1913  calls  for  this  con- 
struction, and  it  cannot  be  construed  otherwise,  for  having 
been  enacted  subsequent  to  the  enactment  of  sec.  1960,  Rev. 
Codes,  it  plainly  prohibits  the  issuance  of  bonds  to  take  up 
outstanding  warrants. 

McCarthy,  District  Judge.— The  following  are  the  mate- 
rial facts  of  this  case  as  they  appear  from  the  allegations  of 
the  complaint:  The  plaintiff  is  a  resident  and  taxpayer  of 
Bonner  county,  Idaho,  and  the  defendants,  George  McCombs, 
John  <3.  Nagel  and  Don.  C.  McColl,  are  now  and  were  at  all 
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times  concerned  in  this  action  the  county  commissioners  of 
Bonner  county,  Idaho.  The  defendant  Andrew  Christensen 
is  and  was  at  all  times  concerned  in  the  action  the  clerk  of 
said  board  of  county  commissioners. 

In  April,  1912,  the  board  of  county  commissioners  of 
Bonner  county,  in  accordance  with  the  provisions  of  the 
revenue  law  in  force  at  that  time,  appropriated  by  resolution 
for  the  current  expenses  of  said  county  for  the  fiscal  year 
beginning  on  the  second  Monday  in  April,  1912,  the  net  sum 
of  $76,967.  To  raise  the  money  required  by  this  appropria- 
tion the  board  levied  a  tax  of  three  mills,  which  would  produce 
only  $30,913.38,  or  less  than  one-half  of  the  amount  required 
by  the  appropriation.  As  a  consequence  there  were  outstand- 
ing and  unpaid  in  July,  1913,  warrants  drawn  on  the  current 
expense  fund  for  the  fiscal  year  1912-13  in  the  amount  of 
$43,759.04.  In  addition  to  these  warrants  there  were  other 
warrants  of  the  county  outstanding  and  unpaid  which  brought 
the  total  amount  of  warrant  indebtedness  up  to  the  amount 
of  $100,000. 

On  July  18,  1913,  at  an  adjourned  regular  session,  the 
board  of  county  commissioners  resolved  to  issue  negotiable 
coupon  funding  bonds  of  the  county  in  an  amount  sufiicient 
to  redeem  or  pay  the  outstanding  warrant  indebtedness,  and 
at  a  later  session  ordered  the  clerk  of  the  board  to  cause  to  be 
published  according  to  law  a  notice  of  their  intention.  The 
notice  has  been  published  and  the  bonds  have  been  awarded 
and  the  defendants,  unless  restrained,  will  make,  execute  and 
deliver  the  negotiable  coupon  bonds  of  the  county  in  an 
amount  in  excess  of  $100,000  for  the  purpose  of  redeeming  or 
paying  the  warrant  indebtedness. 

The  defendants  demurred  generally  to  the  plaintiff's  com- 
plaint upon  the  ground  that  the  facts  set  forth  in  it  and  out- 
lined above  are  not  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled  by  the  trial  court  and  the  de- 
fendants elected  to  stand  upon  their  demurrer.  The  trial 
court  then  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendants,  permanently  enjoining  and  restrain- 
ing the  latter  from  proceeding  further  in  the  matter  of  the 
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execution  of  negotiable  coupon  funding  bonds  of  Bonner 
county,  for  the  purpose  of  redeeming  or  paying  outstanding 
warrants  of  the  county,  or  from  signing,  executing  or  deliver- 
ing bonds  of  the  county  to  pay  or  redeem  outstanding  war- 
rants. From  this  judgment  of  the  trial  court  the  defendants 
appeal  to  this  court. 

An  examination  of  this  case  involves  the  consideration  and 
construction  of  certain  provisions  of  the  state  constitution  and 
of  the  statutes.  Sec.  15  of  art.  7  of  the  constitution  of  the 
state  of  Idaho  reads  as  follows: 

'*The  legislature  shall  provide  by  law,  such  a  system  of 
county  finance,  as  shall  cause  the  business  of  the  several  coun- 
ties to  be  conducted  on  a  cash  basis.  It  shall  also  provide  that 
whenever  any  county  shall  have  any  warrants  outstanding 
and  unpaid,  for  the  payment  of  which  there  are  no  funds  in 
the  county  treasury,  the  county  commissioners,  in  addition  to 
other  taxes  provided  by  law,  shall  levy  a  special  tax,  not  to 
exceed  ten  (10)  mills  on  the  dollar,  of  taxable  property,  as 
shown  by  the  last  preceding  assessment,  for  the  creation  of  a 
special  fund  for  the  redemption  of  said  warrants;  and  after 
the  levy  of  such  special  tax,  all  warrants  issued  before  such 
levy,  shall  be  paid  exclusively  out  of  said  fund.  All  moneys 
in  the  county  treasury  at  the  end  of  the  fiscal  year,  not  needed 
for  current  expenses,  shall  be  transferred  to  said  redemption 
fund." 

Sec.  99  of  chap.  58  of  the  Sess.  Laws  of  1913  provides  that 
upon  all  taxable  property  of  the  county  the  board  of  county 
commissioners  must  each  year  levy  a  tax  for  the  redemption  • 
of  outstanding  county  warrants  issued  prior  to  the  second 
Monday  of  April  in  said  year,  to  be  collected  and  paid  into 
the  county  treasury  and  apportioned  to  the  county  redemp- 
tion fund,  which  levy  must  be  suflScient  for  the  redemption  of 
all  such  outstanding  county  warrants  before  the  second  Mon- 
day of  April  in  the  succeeding  year,  unless  the  amount  of 
such  outstanding  warrants  exceeds  the  amount  that  would 
be  raised  by  a  levy  of  one  hundred  cents  on  each  one  hundred 
dollars  of  such  assessed  valuation,  in  which  case  the  board 
must  annually  levy  a  tax  of  one  hundred  cents  on  each  one 
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hundred  dollars  of  such  assessed  valuation  for  the  redemption 
of  such  outstanding  warrants. 

Sec.  101  of  said  chap.  58  provides  that  the  county  auditor 
must  furnish  the  hoard  with  a  statement  of  the  amount  of  out- 
standing county  warrants  for  the  current  year  and  for  the 
prior  years. 

Sec.  212  provides  that  "all  acts  and  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed. '* 

Chap.  33,  Sess.  Laws  1913,  provides  as  follows:  **The  board 
of  county  commissioners  of  any  county  in  this  state,  may  issue 
negotiable  coupon  bonds  of  their  county  for  the  purpose  of 
paying,  redeeming,  funding  or  refunding  the  outstanding 
indebtedness  of  the  county,  as  hereinafter  provided,  whether 
the  indebtedness  exists  as  warrant  indebtedness,  or  bonded 
indebtedness.  Said  bonds  shall  be  issued  as  near  as  practi- 
cable in  denominations  of  one  thousand  dollars  each,  but 
bonds  of  the  denominations  of  five  hundred  and  one  hundred 
dollars  may  be  issued  when  necessary.  Said  bonds  must  bear 
interest  at  a  rate  of  not  to  exceed  six  per  cent  per  annum,  the 
interest  to  be  paid  on  the  first  day  of  January  and  the  first 
day  of  July  in  each  year,  at  the  ofiice  of  the  county  treasurer, 
or  at  such  bank  in  the  city  of  New  York  as  may  be  designated 
by  the  board  of  county  commissioners;  such  bonds  to  be  re- 
deemed by  the  county  in  the  following  manner :  Ten  per  cent 
of  the  total  amount  issued  to  be  paid  in  ten  years  from  the 
date  of  issue;  and  ten  per  cent  annually  thereafter  until  all 
of  said  bonds  are  paid.  But  said  bonds  or  any  part  thereof 
may,  at  the  option  of  the  county  issuing  the  same,  be  redeemed 
at  any  time  after  five  years  from  the  date  of  their  issue,  pro- 
vided such  time  and  option  be  stated  upon  the  face  of  each 
bond,  and  each  bond  must  be  redeemed  in  the  order  it  is 
numbered." 

In  this  opinion  chapters  33  and  58  of  Sess.  Laws  1913  will 
be  referred  to  simply  as  chapter  33  and  chapter  58. 

It  is  apparent  that  sec.  99  of  chap.  58  was  enacted  and  ap- 
proved for  the  purpose  of  carrying  out  the  provisions  and 
directions  of  sec.  15,  art.  7  of  the  constitution.  Chap.  58 
carries  an  emergency  clause,  and  was  approved  March  13, 
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1913.  Chap.  33  does  not  carry  an  emergency  clause  and  was 
approved  February  25,  1913.  The  twelfth  session  of  the 
legislature,  which  enacted  both  these  statutes,  adjourned  on 
March  8,  1913,  and  chap.  33  did  not  go  into  effect  until  sixty 
days  from  said  date,  since  it  did  not  carry  an  emergency 
clause. 

Chap.  33  is  amendatory  of  sec.  1960  of  the  Civil  Code  of 
Idaho  and  makes  no  change  in  that  section  except  to  provide 
that  the  bonds  may  be  redeemed  at  any  time  after  five  years 
from  the  date  of  their  issuance,  whereas  sec.  1960  provides 
that  they  may  be  redeemed  after  ten  years  from  the  date  of 
their  issuance.  The  provision  empowering  the  board  of 
county  commissioners  to  issue  negotiable  coupon  bonds  for 
the  purpose  of  paying  outstanding  warrant  or  bonded  in- 
debtedness was  not  amended  or  changed  in  the  least,  and  in 
this  respect  chap.  33  reads  just  like  the  original  section  1960 
of  the  codes. 

The  precise  question  involved  in  this  action  is,  whether  or 
not,  since  the  passage  and  approval  of  chap.  58,  the  board  of 
county  commissioners  has  the  right  to  issue  bonds  of  the 
county  to  pay  or  redeem  outstanding  warrants  of  the  county 
issued  prior  to  the  time  when  said  chap.  58  went  into  effect. 
It  is  a  fact  that  the  warrants,  for  the  purpose  of  paying  and 
redeeming  which  the  county  bonds  in  question  were  issued, 
were  issued  prior  to  such  time. 

The  appellants  concede  that  chap.  58  removes  the  power 
of  the  county  commissioners  to  issue  county  bonds  for  the 
payment  of  warrant  indebtedness  which  may  be  issued  subse- 
quent to  the  time  when  chap.  58  went  into  effect.  They  con- 
tend, however,  that  it  was  not  the  intention  of  the  legislature 
to  make  sec:  99  of  chap.  58  relate  to  warrants  issued  before 
the  statute  went  into  effect,  and  that  the  legislature  intended 
when  enacting  chap.  33  to  keep  in  effect  the  provisions  of 
sec.  1960,  Rev.  .Codes,  which  permitted  the  county  commis- 
sioners to  issue  bonds  to  pay  warrant  indebtedness,  so  far  as 
warrants  issued  before  chap.  58  went  into  effect  are  concerned. 

Since  it  is  necessary  to  construe  several  statutes  passed  at 
the  same  session  of  the  legislature,  certain  fundamental  rules 
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of  statutory  construction  should  be  borne  in  mind.  Chap.  33 
and  chap.  58  relate  to  revenue  and  the  power  of  the  commis- 
sioners in  relation  to  it.  The  rule  that  statutes  in  pari  materia 
should  be  construed  together  applies  with  peculiar  force  to 
statutes  passed  at  the  same  session  of  the  legislature;  they 
are  to  be  construed  together,  and  should  be  so  construed,  if 
possible,  as  to  harmonize  and  give  force  and  effect  to  the  provi- 
sions of  each.  If,  however,  they  are  necessarily  inconsistent, 
the  statute  which  deals  with  the  common  subject  matter  in  a 
more  minute  and  particular  way  will  prevail  over  a  statute  of 
a  more  general  nature.  These  rules  are  so  well  established  as 
to  neither  require  nor  justify  any  citations  of  authorities  in 
support  of  them. 

Since  chap.  58  contains  an  emergency  clause,  and  chap.  33 
does  not,  chap.  58  went  into  eflPect  before  chap.  33. 

The  general  rule  at  common  law  seems  to  have  been  that  of 
two  inconsistent  statutes  enacted  at  the  same  session  of  the 
legislature,  the  one  which  went  into  effect  at  the  later  date 
would  prevail.  {Harrington  v.  Harrington,  53  Vt.  649 ;  State 
V.  Edwards,  136  Mo.  360,  38  S.  W.  73 ;  Sutherland  on  Statu- 
tory Construction,  2d  ed.,  p.  541,  sec.  280,  note  45.) 

At  common  law  this  was  a  sensible  rule,  because  the  general 
rule  was  that  a  statute  went  into  effect  from  the  date  of  its 
passage,  that  is,  from  the  date  of  the  last  act  necessary  to 
complete  the  process  of  legislation  and  give  the  bill  the  force 
of  law.  (Sutherland  on  Statutory  Construction,  2d  ed., 
p.  308,  sec.  172.)  Under  our  constitution  no  act  takes  effect 
until  sixty  days  from  the  end  of  the  session  at  which  the  same 
shall  have  been  passed,  except  in  case  of  emergency,  which 
emergency  shall  be  declared  in  the  law.  (Const.,  art.  3,  sec. 
22.)  Thus,  except  in  the  case  of  emergency  acts,  all  acts  of 
the  legislature  go.  into  effect  at  the  same  time.  Therefore,  in 
th6  great  majority  of  cases,  the  common-law  rule  would  not 
be  an  effective  guide.  While  it  is  not  necessary  for  the  pur- 
poses of  this  case  to  lay  down  a  general  rule  for  all  cases,  wc 
will  say  in  passing  that  we  are  inclined  to  the  opinion  that, 
in  case  of  an  irreconcilable  conflict  between  two  acts  passed 
at  the  same  session  of  the  legislature,  the  one  should  prevail 
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which  was  last  approved  by  the  governor,  the  approval  of  the 
governor  being  the  last  act  in  the  process  of  legislation  under 
our  constitution  and  statutes. 

It  has  been  held  that  where  two  conflicting  acts  upon  the 
same  subject  matter  are  passed  at  the  same  session  of  the 
legislature,  and  their  conflict  is  such  that  they  cannot  be 
harmonized  and  stand  together,  where  one  of  them  contains 
an  emergency  clause  and  the  other  does  not  and  the  one  con- 
taining the  emergency  clause  was  passed  by  both  houses  of 
the  legislature  after  the  other,  under  such  circumstances  the 
act  containing  the  emergency  clause  should  prevail  over  the 
other.  {Heilig  v.  City  Council  of  PuycUhip,  7  Wash.  29, 
34  Pac.  164.)  The  supreme  court  of  Washington  says  in  the 
last-mentioned  case:  **The  simple  fact  of  there  being  an  emer- 
gency clause  would  tend  to  show  that  the  subject  matter  of 
the  act  was  more  clearly  and  pointedly  before  the  legislature 
than  the  subject  matter  of  the  other  act."  Another  reason 
for  the  decision  is  that  the  act  which  is  passed  later  is  the 
later  expression  of  the  legislative  will.  To  the  same  effect  see 
Belding  Land  etc,  Co.  v.  City  of  Belding,  128  Mich.  79,  87 
N.  W.  113 ;  Deivey  v.  City  of  Des  Moines,  101  Iowa,  416,  70 
N.  W.  605;  Board  of  Education  v.  Tafoya,  6  N.  M.  292,  27 
Pac.  616. 

This  court  takes  judicial  notice  of  the  journals  of  the  House 
of  Representatives  and  Senate  of  this  state  in  passing  upon 
legislation.  (Sec.  5950,  subd.  3,  Rev.  Codes;  Burkhart  v. 
Reed,  2  Ida.  503,  22  Pac.  1.)  Chap.  33  passed  the  House  and 
was  transmitted  to  the  Senate  on  February  5, 1913,  and  passed 
the  Senate  and  was  returned  to  the  House  on  February  20, 
1913;  it  was  presented  to  the  governor  on  February  24th. 
(House  Journal,  pp.  183  and  360;  Senate  Journal,  p.  212, 
printed  copies.)  It  was  approved  by  the  governor  on  Febru- 
ary 25th.  Chap.  58  passed  the  House  and  was  transmitted  to 
the  Senate  on  March  4th,  was  passed  by  the  Senate  and  re- 
turned to  the  House  on  March  8th,  and  was  presented  to  the 
governor  on  March  8th.  (House  Journal,  pp.  503  and  615; 
Senate  Journal,  p.  393,  printed  copies.)  It  was  approved  by 
the  governor  on  March  13, 1913. 
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It  thus  appears  that  chap.  58  passed  both  Houses  and  was 
approved  by  the  governor  later  than  chap.  33,  and  therefore 
was  a  later  expression  of  the  legislative  will  than  chap.  33. 
The  fact  that  chap.  58  carries  an  emergency  clause  signifies 
that  it  was  considered  more'  urgent  and  more  important  by 
the  legislature  than  chap.  33,  which  does  not  carry  an 
emergency  clause. 

For  these  reasons  we  think  that  in  case  of  an  irreconcilable 
inconsistency  it  should  be  held  that  chap.  58  repeals  chap.  33 
to  the  extent  of  such  inconsistency. 

The  defendants  contend  that  to  make  chap.  58  apply  to 
warrants  issued  before  it  went  intp  effect  would  be  to  render 
it  a  retroactive  or  retrospective  law.  It  is  the  rule  that  all 
statutes  are  to  be  considered  as  having  only  a  prospective 
operation  unless  the  purpose  and  intention  of  the  legislature 
t»  give  them  a  retrospective  effect  is  clear.  (36  Cyc.  1205, 
'*c,''  and  cases  cited;  Katz  v.  Herrick,  12  Ida.  1,  86  Pac.  873.) 
This  rule  is  embodied  in  sec.  3,  Rev.  Codes,  which  provides 
that  *'No  part  of  these  Revised  Codes  is  retroactive,  unless 
expressly  so  declared."  We  do  not  think,  however,  that  this 
section  means  that  the  statute  must  use  the  words  "this  statute 
is  to  be  deemed  retroactive.'*  We  think  it  is  suflScient  if  the 
enacting  words  are  such  that  the  intention  to  make  the  law 
retroactive  is  clear.  In  other  words,  if  the  language  clearly 
refers  to  the  past  as  well  as  to  the  future,  then  the  intent  to 
make  the  law  retroactive  is  expressly  declared  within  the 
meaning  of  sec.  3,  Rev.  Codes. 

Bearing  in  mind  the  rules  of  statutory  construction  which 
are  outlined  above,  the  question  is.  What  was  the  intention 
of  the  legislature  in  enacting  chap.  33  and  jehap.  58  so  far  as 
the  precise  point  which  we  are  considering  is  concerned  ?  Sec. 
15,  art.  7  of  the  constitution  made  it  the  duty  of  the  legislature 
to  enact  chap.  58,  and  it  should  have  been  enacted  long  before 
it  was, — in  fact,  at  the  first  session  of  the  legislature.  After 
directing  that  such  a  law  should  be  passed,  it  says :  **  And  after 
the  levy  of  such  special  tax,  all  warrants  issued  before  such 
levy,  shall  be  paid  exclusively  out  of  such  fund."    Of  course 
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the  legislature  had  this  language  in  mind  when  it  passed  and 
enacted  chap.  58. 

This  court  held,  in  Bannock  County  v,  C  Bunting  &  Co., 
4  Ida.  156,  37  Pac.  277,  that  sec.  15,  art.  7  of  the  constitution 
was  not  self-executing,  for  the  reason  that  it  did  not  provide 
necessary  machinery  for  its  execution.  However,  when  such 
machinery  was  provided  by  chap.  58,  sec.  99,  we  think  that  the 
language  of  said  section  just  above  quoted  is  self -executing, 
and  that  all  warrants  issued  before  the  levy  of  the  tax  for  the 
purpose  of  paying  warrant  indebtedness  must  be  paid  out  of 
that  fund  to  the  exclusion  of  any  other  method. 

Sec.  99  of  chap.  58  says  that  the  board  must  levy  a  tax 
for  the  redemption  of  outstanding  county  warrants  issued 
prior  to  the  second  Monday  of  April  in  the  year  in  which  the 
tax  is  levied.  Beading  this  language  in  the  light  of  the  con- 
stitutional provision,  it  seems  to  us  that  it  clearly  refers  to  all 
warrants  issued  before  the  levy  of  the  tax.  Sec.  15,  art.  7 
of  the  constitution  makes  it  the  duty  of  the  legislature  to  pass 
such  laws  as  shall  place  and  maintain  the  counties  of  the  state 
upon  a  cash  basis.  We  do  not  think  that  a  law  passed  in 
obedience  to  such  a  mandate  should  be  given  a  construction 
which  would  defeat  in  part  the  mandate  itself. 

It  should  be  borne  in  mind  that  chap.  58  is  a  remedial  stat- 
ute, or  one  relating  to  procedure.  It  does  not  impair  any 
existing  right  or  indebtedness,  but  simply  relates  to  the 
method  of  procedure  which  shall  be  followed  in  paying  an 
indebtedness.  The  provision  of  sec.  101  of  chap.  58  that  the 
county  auditor  shall  furnish  the  board  with  a  statement  of  the 
amount  of  outstanding  warrants  for  the  current  year  and  for 
prior  years  also  ecforces  the  conclusion  that  the  legislature 
did  not  mean  to  confine  the  operation  of  the  law  to  warrants 
issued  after  the  law  went  into  effect.  We  conclude  that  the 
legislature,  when  enacting  sec.  99  of  chap.  58,  intended  to 
make  it  apply  to  all  warrant  indebtedness  irrespective  of 
whether  the  warrants  were  issued  before  or  after  that  chapter 
went  into  effect,  that  there  is  no  rule  of  law  which  prevents 
or  inhibits  such  construction,  and  that  such  construction 
should  be  placed  upon  the  statute.    It  follows,  then,  that 
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chap.  58  repeals  the  provision  of  chap.  33,  which  empowers 
the  commissioners  to  issue  funding  bonds  for  the  purpose  of 
paying  any  warrant  indebtedness.  Chap.  33  is  not,  however, 
entirely  repealed,  but  is  still  in  effect  so  far  as  bonded  in- 
debtedn^s  is  concerned. 

Counsel  for  both  plaintiff  and  defendants  have  referred  to 
the  decision  in  the  case  of  Bannock  County  v.  C.  Bunting  & 
Co,,  4  Ida.  156,  37  Pac.  277.  We  cannot  see  that  this  decision 
is  directly  in  point.  It  of  course  holds  by  implication  that 
see.  15  of  art.  7  of  the  constitution  is  not  self-operative.  Sec. 
99  of  chap.  58  makes  that  provision  of  the  constitution  opera- 
tive. In  that  case  the  court  upholds  the 'old  law  granting 
the  commissioners  power  to  bond  not  only  for  refunding 
bonded  indebtedness  but  also  for  warrant  indebtedness.  The 
court,  however,  had  no  such  provision  before  it  as  the  provi- 
sion of  sec.  99  of  chap.  58,  which,  as  we  hold  in  this  opinion, 
abrogates  such  power. 

The  judgment  of  the  lower  court  should  be  affirmed,  and 
it  is  so  ordered.^    Costs  awarded  to  respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(June  2,  1914.) 

DICKENS-WEST  MINING  CO.,  a  Corporation,  Respondent, 
v.  CRESCENT  MINING  &  MILLING  CO.,  a  Corpora- 
tion, Appellant. 

[141  Pac.  566.] 

Mining  Claims — Surr  to  Quiet  Title — Foreign  Corporations — Com- 
pliance With  State  Law  —  Statutory  Construction  —  Void 
Conveyance — Annual  Labor — Appidavit  op — Prima  Facie  Evi- 
]>ENCE — Substantial  Conflict. 

1.  Where  a  foreign  corporation  fails  to  comply  with  the  laws  of 
this  state  in  filing  its  articles  of  incorporation  and  designating  an 
agent  upon  whom  service  of  process  may  be  made  with  the  Secre- 
tary of  State  and  with  the  clerk  of  the  district  court  of  the  county 
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in  which  its  principal  place  of  business  is  located,  it  has  no  author- 
ity to  do  business  in  the  state. 

2.  Under  the  provisions  of  sec.  2792,  Rev.  Codes,  a  foreign  cor- 
poration cannot  take  or  hold  title  to  any  realty  within  this  state 
prior  to  making  the  proper  filings  of  its  articles  of  incorporation 
and  designation  of  agent,  and  any  deed  or  conveyance  of  real  prop- 
erty to  such  corporation  prior  to  such  filings  shaJl  be  absolutely  void. 

^.  Held,  that  the  evidence  fails  to  show  that  the  annual  assess- 
ment work  was  performed  upon  the  mining  claim,  the  title  to  which 
is  involved  in  this  action. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, in  and  for  Shoshone  County.  Hon.  W.  W.  Woods^ 
Judge. 

Action  to  quiet  title  to  a  mining  claim.  Judgment  for 
plaintiff.    Reversed. 

W.  H.  Hanson  and  Therrett  Towles,  for  Appellant. 

When  a  foreign  corporation  attempts  to  allege  its  compli- 
ance with  the  foreign  corporation  laws  of  this  state  by  reciting 
the  things  the  corporation  has  done,  failure  to  set  forth  the 
performance  of  all  the  things  required  by  the  constitution 
and  statute  leaves  the  complaint  open  to  demurrer  on  the 
ground  of  failure  to  show  capacity  to  sue.  (Valley  Lumber 
etc,  Co.  V.  Driessel,  13  Ida.  662,  93  Pac.  765,  15  L.  R.  A., 
N.  S.,  299,  13  Ann.  Cas.  63;  Valley  Lumber  etc.  Co.  v.  Nick- 
erson,  13  Ida.  682,  93  Pac.  24 ;  Consolidated  Wagon  d'  Machine 
Co.  V.  Kent,  23  Ida.  690,  132  Pac.  305.)  Sec.  10,  art.  11  of 
our  constitution  was  held  in  the  case  of  Katz  v.  Herrick,  12 
Ida.  1,  86  Pac.  873,  to  be  self-acting,  but  for  the  purpose  of 
eliminating  all  question  or  doubt,  the  legislature  of  this  state 
passed  sec.  2792,  Rev.  Codes. 

The  constitutional  and  statutory  provisions  with  reference 
to  the  qualifications  of  a  foreign  corporation  to  do  business  in 
this  state  are  mandatory,  and  must  be  complied  with  in  order 
to  enable  such  corporation  to  maintain  an  action  in  the  courts 
of  this  state  to  enforce  its  contracts.  (Tarr  v.  Western  Loan 
<fe  Savings  Co.,  15  Ida.  741,  99  Pac.  1049,  21  L.  R.  A.,  N.  S., 
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707;  Cincinn/iti  Mut.  Health  Assurance  Co.  v,  Rosenthal ,  55 
lU.  85,  8  Am.  Rep.  626.) 

The  U.  S.  supreme  court  held  by  inference  at  least  that  the 
legislature  could  declare  an  absolute  forfeiture  if  it  desired 
to  incorporate  the  same  in  the  statute.  {Fritts  v.  Palmer,  132 
U.  S.  282, 10  Sup.  Ct.  93,  33  L.  ed.  317.) 

Conveyances  of  real  estate  to  a  foreign  corporation  in  viola- 
tion of  such  a  statutory  or  charter  prohibition  are  void  and  do 
not  transfer  titles.  (Thompson  on  Corporations,  sec.  6688, 
and  cases  there  cited.) 

Mere  proof  of  the  expenditure  of  $100  for  assessment  work 
is  not  of  itself  sufficient.  The  test  as  to  the  reasonable  value 
of  any  work  or  improvements  is  not  what  was  paid  for  it,  or 
what  was  supposed  to  be  paid  for  it,  or  what  the  contract  price 
was,  but  it  depends  entirely  upon  whether  or  not  the  work 
or  improvements  were  reasonably  worth  the  sum  of  $100. 
{Mattingly  v.  Leunsohn,  13  Mont.  508,  35  Pac.  Ill ;  2  Lindley 
on  Mines,  sec.  635;  McCulloch  v.  Murphy,  125  Fed.  147.) 

Although  the  burden  of  proof  of  forfeiture  is  conceded  in 
this  instance  to  be  upon  the  party  claiming  it,  if  this  presump- 
tion has  been  rebutted  by  concrete  evidence  of  the  failure  to 
perform  the  assessment  work,  the  burden  is  thrown  back  upon 
the  owner  of  the  claim  to  prove  that  the  work  was  done. 
(Elliott  on  Evidence,  sees.  86,  91;  Wigmore  on  Evidence,  sec. 
2487.) 

It  thus  became  the  duty  of  the  respondent  to  show  by  actual 
evidence,  and  not  by  presumptions,  where  the  work  had  been 
done  and  what  it  was.  (Sherlock  v.  Leighion,  9  Wyo.  297, 
63  Pac.  580,  934;  Hausner  v.  Leebrick,  51  Kan.  591,  33  Pac. 
375;  Copper  Mountain  Mining  etc.  Co.  v.  Butte  &  Corbin 
Consol  Copper  etc.  Min.  Co.,  39  Mont.  487,  133  Am.  St.  595, 
104  Pac.  540 ;  Little  Dorrit  Oold  Min.  Co.  v.  Arapahoe  Gold 
Min.  Co.,  30  Colo.  431,  71  Pac.  389;  Fredricks  v.  Klauser,  52 
Or.  110,  96  Pac.  679.) 

A.  Q.  Kerns  and  Featherstone  &  Fox,  for  Respondent. 

The  appellant  corporation  does  not  occupy  a  position  where 
it  has  either  a  legal  or  equitable  right  to  ask  a  forfeiture  of 
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the  property  of  the  respondent  in  its  favor.  (Fritts  v. 
Palmer,  132  U.  S.  282, 10  Sup.  Ct.  93,  33  L.  ed.  317.) 

"It  has  never  been  held,  however,  so  far  as  we  know,  that 
the  single  act  of  taking  title  to  a  tract  of  real  estate,  as  ap- 
pears in  this  case,  constituted  ^ doing  business'  within  the 
meaning  of  such  a  constitutional  or  statutory  provision.'' 
{War  Eagle  Consol  M%7i.  Co,  v.  Dickie,  14  Ida.  534,  94  Pac. 
1034;  Foore  v.  Simon  Piano  Co.,  18  Ida.  167,  108  Pac.  1038.) 

It  was  not  the  intention  of  the  legislature  in  enacting  sec. 
2792,  Rev.  Codes,  to  open  a  way  for  adventurers  to  exploit 
and  confiscate  the  property  of  foreign  corporations  that  had 
in  good  faith  complied  or  attempted  to  comply  with  the  laws 
of  the  state.  And  this  court  has  in  a  number  of  decisions  held 
that  it  would  not  in  a  collateral  proceeding  allow  a  litigant 
to  take  advantage  of  a  technical  noncompliance  with  that  law. 
{Keating  v.  Keating  Min,  Co,,  18  Ida.  660,  672,  112  Pac. 
206;  Pennsylvania-Coeur  D'Alene  Min.  Co,  v.  Oallagher,  19 
Ida.  101,  112  Pac.  1044.) 

SULLIVAN,  J.— This  is  a  suit  to  quiet  title  to  a  certain 
mining  claim  located  and  known  as  the  Montana  lode  mining 
claim  in  Yreka  mining  district,  Shoshone  county. 

Upon  the  issues  made  by  the  pleadings,  findings  of  fact  and 
judgment  were  made  and  entered,  quieting  the  title  to  said 
mining  claim  in  the  plaintiff  as  prayed  for  in  the  complaint. 
This  appeal  is  from  the  judgment. 

It  is  alleged  in  the  complaint  that  the  respondent  corpora- 
tion was  duly  organized  and  existing  under  the  laws  of  the 
state  of  Washington  and  that  it  complied  with  the  laws  of  the 
state  of  Idaho  in  relation  to  foreign  corporations  by  filing  its 
articles  of  incorporation,  designating  an  agent  upon  whom 
process  might  be  served,  and  paying  the  license  fee;  that  the 
appellant  was  a  corporation  oirganized  and  existing  under  the 
laws  of  the  state  of  Idaho;  that  the  respondent  corporation 
was  the  owner  and  in  the  possession  and  entitled  to  the  posses- 
sion of  said  Montana  lode  mining  claim,  which  claim  had  been 
located  March  29,  1897,  by  one  Amelia  H.  Cameron,  and 
upon  which  respondent  or  its  predecessors  in  interest  had 
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done  the  annual  assessment  work  during  each  and  every  year 
since  last  mentioned  date  up  to  the  year  1912,  and  that  it  was 
prevented  from  doing  such  work  that  year  through  means  of 
force  used  by  the  appellant  company,  and  that  unless  the  re- 
spondent is  aided  by  the  equitable  intervention  of  the  court, 
the  said  mining  claim  would  be  subject  to  forfeiture  and  the 
respondent's  rights  imperiled. 

A  demurrer  was  interposed  to  said  complaint  and  overruled 
by  the  court.  The  appellant  answered,  admitting  the  incor- 
poration of  the  respondent,  but  denied  that  it  had  complied 
with  all  or  any  of  the  laws  of  the  state  of  Idaho,  and  affirma- 
tively alleged  that  respondent  had  never  complied  with  the 
laws  of  the  state  of  Idaho  relating  to  foreign  corporations, 
and  denied  the  performance  of  the  assessment  work  claimed 
to  have  been  done  by  the  respondent  during  the  years  men- 
tioned in  the  complaint,  and  denied  the  allegation  that  the 
respondent  was  prevented  by  force  from  performing  the 
assessment  work  on  said  claim  in  1912. 

The  appellant  corporation  also  set  up  as  an  affirmative  de- 
fense by  way  of  cross-complaint  that  on  the  29th  of  January, 
1912,  said  mining  claim  was  duly  located  by  one  Inghram  and 
named  by  him  the  '*  Half  moon"  mining  claim,  and  that  long 
prior  to  the  commencement  of  this  action  the  appellant  became 
the  owner  thereof  by  purchase  and  ever  since  has  been  and 
now  is  the  owner  thereof;  that  at  the  time  of  the  location 
of  said  Halfmoon  lode  the  area  embraced  within  Its  bound- 
aries was  vacant,  unoccupied  public  land  and  subject  to  loca- 
tion, and  that  on  October  7,  1912,  the  appellant,  being  in 
possession  of  said  claim,  the  agents  of  the  respondent  corpora- 
tion, during  the  absence  of  the  agents  of  appellant,  entered 
into  possession  of  said  property,  and  that  thereafter  the  appel- 
lant instituted  an  action  in  the  probate  court  of  Shoshone 
county  for  the  purpose  of  securing  restitution  of  said  premises 
and  for  damages,  but  before  service  of  process  could  be  secured 
on  the  agent  of  respondent  this  action  was  instituted. 

The  appellant  by  its  cross-complaint  prayed  for  judgment 
that  its  title  in  the  said  Halfmoon  lode  claim  be  quieted  and 
confirmed,  and  that  a  perpetual  injunction  issue  in  said  action 
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against  respondents  and  its  agents.  Service  of  said  answer 
and  cross-complaint  was  made  upon  the  attorneys  for  re- 
spondent on  April  3,  1913.  On  May  19,  1913,  the  default  of 
the  plaintiff  corporation  for  not  answering  the  cross-complaint 
or  appearing  therein  was  entered  by  the  clerk  of  the  trial 
court.  The  cause  was  thereafter  tried  by  the  court  and  judg- 
ment entered  in  favor  of  the  plaintiff,  as  above  stated.  The 
court,  however,  failed  to  make  any  findings  as  to  the  allega- 
tions of  the  cross-complaint. 

The  respondent  on  the  trial,  to  prove  that  it  had  complied 
with  the  laws  of  the  state  of  Idaho  in  regard  to  foreign  cor- 
porations, introduced  in  evidence  a  certificate  which  showed 
the  filing  of  a  certified  copy  of  its  articles  of  incorporation 
with  the  Secretary  of  State  of  the  state  of  Idaho  on  July  18, 
1907,  and  its  designation  of  an  agent  on  August  9,  1907,  in 
the  said  office  of  the  Secretary  of  State,  and  also  proved  the 
filing  of  a  certified  copy  of  its  articles  of  incorporation  in  the 
office  of  the  recorder  of  Shoshone  county  on  July  9,  1907.  Its 
designation  of  agent  was  not  filed  in  Shoshone  county  until 
December  7,  1912,  which  was  after  the  commencement  of  this 
action.  The  respondent  also  introduced  in  evidence  a  certifi- 
cate of  location  covering  the  said  Montana  lode  mining  claim, 
and  also  a  deed  from  one  Amelia  H.  Cameron,  purporting 
to  convey  said  claim  to  the  respondent  corporation,  dated 
June  5,  1907,  and  recorded  December  7,  1912. 

The  only  evidence  offered  by  the  respondent  as  to  the  per- 
formance of  the  annual  assessment  or  representation  work  on 
said  claim  for  the  year  1911,  consisted  of  the  affidavit  or  proof 
of  labor  made  by  T.  V.  Lowney,  and  the  testimony  of  one  J.  L. 
Whitney,  who  was  the  assistant  secretary  of  the  respondent 
corporation,  and  D.  R.  Cameron,  the  president  of  said  corpora- 
tion, to  the  effect  that  $100  had  been  paid  for  doing  the  assess 
ment  work  for  the  year  1911. 

In  order  to  show  that  the  assessment  work  for  1911  had  not 
been  performed,  the  appellant  corporation  introduced  several 
witnesses  who  testified  that  they  had  examined  said  claim  and 
that  not  more  than  four  or  five  dollars*  worth  of  work  had 
been  performed  upon  said  mining  claim  in  the  year  1911,  by 
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the  respondent  corporation.  Inghram,  the  locator,  of  the 
Halfmoon  claim,  testified  that  the  only  work  done  there  by 
respondent  corporation  was  a  small  cut  about  four  or  five  feet 
long  on  the  sidehill  in  loose  rock  and  dirt;  that  the  cost  of 
making  such  excavation  would  not  be  more  than  a  day's  work 
for  one  man,  or  about  four  dollars,  and  that  there  was  no 
other  work  done  on  said  claim  in  the  year  1911 ;  that  he  ex- 
amined said  claim  carefully  and  that  that  was  all  the  work 
that  was  done.  Two  or  three  other  witnesses  testified  sub- 
stantially to  the  same  effect.  It  appears  that  there  were  some 
tunnels  and  other  work  that  had  been  done  in  previous  years, 
and  appellant  showed  by  its  evidence  that  there  was  no  work 
whatever  done  in  said  tunnels  or  openings  during  the  year 
1911 ;  that  no  work  except  the  small  cut  above  referred  to  was 
done  on  said  claim  in  1911. 

The  first  contention  made  by  counsel  for  appellant  is  that 
the  deed  executed  by  Mrs.  Cameron  purporting  to  convey 
said  Montana  lode  claim  to  the  respondent  corporation,  dated 
June  5,  1907,  and  not  filed  for  record  until  December  7,  1912, 
was  absolutely  void  for  the  reason  that  said  foreign  corpora- 
tion had  not  complied  with  the  laws  of  this  state  in  regard  to 
filing  its  designation  of  an  agent  in  the  office  of  the  clerk 
of  the  district  court  of  Shoshone  county,  as  such  designation 
was  not  filed  until  1912,  some  five  years  after  said  convey- 
ance was  executed,  and  said  contention  is  based  on  the  provi- 
sions of  sec.  2792,  Rev.  Codes.  That  section  provides  for  the 
filing  by  foreign  corporations  of  their  articles  of  incorpora- 
tion and  the  designation  of  an  agent,  and  provides,  among 
other  things,  as  follows:  **Such  corporation  cannot  take  or 
hold  title  to  any  realty  within  this  state  prior  to  making  such 
filings,  and  any  pretended  deed  or  conveyance  of  real  estate 
to  such  corporation  prior  to  such  filings  shall  be  absolutely 
null  and  void."  That  section  of  the  statute  is  mandatory, 
and  any  conveyance  made  to  a  corporation  that  has  failed  to* 
comply  with  said  law  is,  as  there  declared,  null  and  void.  As 
bearing  upon  this  question  see  sec.  10,  art.  11,  Const,  of 
Idaho;  War  Eagle  Consolidated  Min,  Co,  v,  Dickie,  14  Ida. 
534,  94  Pac.  1034;  Kaiz  v.  Herrick,  12  Ida.  130,  86  Pac.  873; 
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Tarr  v.  Western  Loan  &  Savings  Co,,  15  Ida.  741,  99  Pac. 
1049,  21  L.  R.  A.,  N.  S.,  707;  Foore  v.  Simon  Piano  Co.,  18 
Ida.  167,  108  Pac.  1038 ;  Keating  v.  Keating  Min.  Co.,  18  Ida. 
660,  112  Pac.  206 ;  Pennsylvania  Min.  Co.  v.  OaUagher,  19  Ida. 
101,  112  Pac.  1044;  Consolidated  Wagon  <6  Machine  Co.  v. 
Kent,  23  Ida.  690,  132  Pac.  305. 

The  evidence  clearly  shows  that  said  foreign  corporation, 
the  respondent,  neglected  and  failed  to  file  its  designation  of 
an  agent  upon  whom  service  of  process  might  be  made  until 
about  five  years  after  Mrs.  Cameron  had  attempted  to  convey 
said  mining  claim  to  it.  Therefore,  the  respondent  had  no 
title  to  said  Montana  lode  mining  claim  and  never  has  had 
any  title  thereto,  as  said  conveyance  was  absolutely  void 
under  the  provisions  of  said  sec.  2792. 

The  next  contention  of  counsel  is  that  the  annual  assess- 
ment work  for  the  year  1911  was  not  performed  upon  said 
Montana  lode  mining  claim,  and  that  the  ground  included 
therein  was  open  to  location  on  the  1st  day  of  January,  1912, 
and  was  so  open  at  the  time  it  was  located  by  said  Inghram. 

Under  the  provisions  of  sec.  3211,  Rev.  Codes,  the  affidavit  of 
annual  labor  referred  to  therein  is  made  prin^a  facie  evidence 
of  the  performance  of  such  labor,  but  when  that  prima  facie 
evidence  is  met  and  overcome  by  positive  evidence  that  the  labor 
had  not  been  performed,  it  then  devolves  upon  the  respondent 
to  show  by  evidence  of  a  positive  and  affirmative  nature  other 
than  the  affidavit  that  the  work  had  actually  been  performed. 
The  mere  fact  that  the  respondent  in  rebuttal  showed  that  it 
had  actually  paid  the  $100  for  the  performance  of  such  assess- 
ment work  was  not  sufficient  evidence  that  the  work  was  actu- 
ally done,  in  view  of  the  fact  that  several  witnesses  had 
testified  that  only  about  four  or  five  dollars'  worth  of  work 
had  been  performed  upon  said  mining  claim  during  the  year 
1911.  While  the  evidence  of  the  payment  of  the  $100  would 
tend  to  show  good  faith  on  the  part  of  the  respondent,  good 
faith  is  not  sufficient;  the  law  requires  the  actiuU  perform- 
ance of  the  work.  In  such  a  case  the  principal  question  is 
not  whether  the  money  was  paid  for  the  work,  or  whether  the 
owner  honestly  believed  the  work  was  done,  but  whether  the 
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work  was  actually  performed.  The  statute  is  mandatory  re- 
quiring such  work  to  be  done  and  must  be  substantially  com- 
plied with. 

Mr.  Lindley,  in  his  work  on  Mines/ 3d  ed.,  sec.  635,  says: 
"Owners  of  mining  claims  are  sometimes  imposed  upon  by 
those  who  are  paid  for  doing  the  work,  but  the  obligation 
rests  on  the  owner  to  see  that  the  work  is  actually  done." 

Upon  the  same  point  see  Protective  Min,  Co,  v.  Forest  City 
Min.  Co,,  51  Wash.  643,  99  Pac.  1033,  where  the  court  said: 
**It  is  true  it  [the  mining  company]  paid  the  sum  of  $500 
to  parties  whom  it  had  no  doubt  employed  in  good  faith,  but 
who  did  no  more  than  go  upon  the  ground  and  make  pretense 
of  doing  the  work.  This  is  not  a  compliance  with  the  law. 
The  work  must  be  done  as  required  in  the  federal  statutes  or 
a  forfeiture  results." 

The  evidence  of  the  appellant  shows  that  not  more  than  five 
dollars'  worth  of  work  was  done  upon  said  claim  during  the 
year  1911.  If  any  other  work  had  been  done  or  performed 
by  the  respondent,  or  any  other  person  in  its  behalf,  it  was 
the  duty  of  the  respondent,  after  the  introduction  of  said 
testimony  on  the  part  of  the  appellant,  to  show  that  the  work 
was  actually  done;  but  instead  of  doing  that,  all  the  re- 
spondent offered  in  rebuttal  was  the  evidence  that  it  had  paid 
the  $100.  (See  2  Lindley  on  Mines,  sec.  624.)  The  record 
shows  that  the  appellant  might  have  procured  the  testimony 
of  Lowney,  who  made  the  afiSdavit  of  annual  labor  and  who 
the  respondent  claimed  performed  said  work,  but  it  failed 
to  do  so.  This  is  a  significant  fact  in  itself,  and  it  was  incum- 
bent upon  the  respondent,  after  the  prima  facie  case  made 
by  it  was  so  overwhelmingly  overcome  by  evidence  on  behalf 
of  appellant,  to  produce  the  evidence  of  the  witness  who  did 
the  work,  or  the  evidence  of  other  parties  who  knew  it  was 
done.  The  aflBdavit  of  annual  labor  should  be  taken  by  the 
courts  for  what  it  is  worth,  and  where  it  concerns  the  annual 
labor  for  a  recent  year,  and  the  owner  has  it  within  his  power 
to  produce  the  testimony  of  the  person  who  actually  did  the 
work,  in  a  case  where  the  prim^a  facie  evidence  provided  for 
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by  the  statute  is  flatly  contradicted  by  positive  proof,  such 
affidavits  do  not  make  the  substantial  conflict  in  the  evidence 
contemplated  by  the  decisions  of  this  court  wherein  it  is  held 
that  where  there  is  a  substantial  conflict  in  the  evidence,  the 
findings  of  the  court  or  the  verdict  of  the  jury  will  not  be  set 
aside,  and  as  contemplated  by  sec.  4824,  Rev.  Codes. 

Thus  it  appears  that  the  respondent  is  not  entitled  to  re- 
cover in  this  action  for  two  reasons:  First,  that  it  failed  to 
comply  with  the  law  in  regard  to  foreign  corporations  and 
that  it  received  no  title  whatever  to  said  mining  claim  through 
the  conveyance  of  Mrs.  Cameron;  and,  second,  there  was  a 
failure  to  perform  the  annual  labor  for  the  year  1911. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 
Costs  awarded  to  the  appellant 

Ailshie,  C.  J.,  concurs. 

DUNN,  District  Judge,  Dissenting.— The  deed  made  in  1907 
by  Amelia  H.  Cameron  to  the  Dickens- West  Mining  Company, 
being  void,  did  not  pass  the  legal  title  of  the  Montana  lode 
claim  to  that  company,  consequently  that  title  must  have  re- 
mained in  the  grantor,  but  the  corporation,  having  paid  the 
grantor  the  full  consideration  agreed  upon,  became  the  equi- 
table owner  and  entitled  to  a  valid  conveyance  upon  com- 
pleting its  compliance  with  the  laws  of  this  state  governing 
foreign  corporations. 

As  to  the  performance  of  the  annual  labor  for  the  year 
1911,  it  seems  clear  to  me  that  the  record  shows  a  substantial 
conflict  in  the  evidence,  which  requires  this  court  to  sustain 
the  judgment  of  the  trial  court.  A  careful  examination  of 
evidence  convinces  me  that  the  trial  judge,  with  the  witnesses 
before  him,  might  easily  and  not  unreasonably  take  the  view 
that  the  ex  parte  affidavit,  together  with  the  evidence  that  the 
company  actually  paid  $100.00  for  the  work,  would  outweigh 
the  testimony  of  the  two  witnesses  who  swore  that  the  work 
was  not  done.  And  certainly  the  trial  judge  is  the  only  one 
who  can  fairly  determine  the  value  and  weight  of  the  testi- 
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mony  of  the  witnesses  and  whether  or  not  the  affidavit,  which 
the  statute  makes  prima  fade  evidence  that  the  work  was 
done,  has  been  overcome.  I  think  the  judgment  of  the  district 
court  ought  to  be  affirmed. 


(Jnii6  13,  1»14.)< 

JOSEPH  ZILKA,  Respondent,  v.  TERESA  M.  GRAHAM, 
Appellant,  and  MAX  ENGLAND,  Respondent. 

[141  Pac.  639.] 

Joint  Tobt-feasobs — Instructions — ^Vebdict — ^Motion  fob  Judgment 
— £vn>ENCE — Sufficiency  of — Taxing  Costs. 

1.  Where  two  persons  are  sued  as  joint  tort-feasors  and  the  evi- 
dence deatlj  shows  that  only  one  of  them  is  liable  for  the  tort, 
judgment  maj  be  rendered  against  the  one  who  is  liable  for  the 
trespass. 

2.  Beld,  that  the  court  did  not  err  in  overruling  the  demurrer  to 
the  amended  complaint. 

3.  Heldf  that  the  court  did  not  err  in  the  admission  of  certain 
evidence. 

4.  Held,  that  the  court  did  not  err  in  giving  a  certain  instruction 
to  the  jury. 

5.  A  motion  to  set  aside  a  verdict  and  judgment  and  for  a  judg- 
ment non  obstante  veredicto  comes  too  late  if  made  after  judgment 
has  been  entered.  Such  motion  must  be  made  after  the  verdict  and 
before  the  judgment  is  rendered. 

6.  Under  the  provisions  of  sec.  3092,  Rev.  Codes,  it  is  made  the 
duty  of  a  coterminous  owner  of  real  estate  to  give  previous  reason- 
able notice  to  another  coterminous  owner  of  his  intention  to  make 
excavations  on  his  adjoining  land. 

7.  Excavation  by  an  owner  on  his  own  land,  causing  damage  to 
a  building  .on  an  adjoining  owner's  land,  without  the  knowledge  of, 
or  previous  notice  to,  such  adjoining  owner,  is  evidence  of  want  of^ 
care  iji  doing  the  work. 

8.  Held,  that  there  is  substantial  evidence  to  sustain  the  verdict 
of  the  jury. 

9.  Eeldt  that  the  court  did  not  err  in  taxing  the  costs. 
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APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  in  and  for  the  County  of  Kootenai.  Hon.  John  M. 
Plynn,  Judge. 

Action  to  recover  damages  for  alleged  carelessness  and 
negligent  acts  in  the  excavation  of  a  certain  lot  adjoining  the 
lot  of  plaintiff.     Judgment  for  plaintiff.    Affirmed. 

McFarland  &  McFarland,  for  Appellant   Graham. 

The  defendant  was  entitled  to  a  charge  to  the  jury  that  she 
was  not  liable  if  the  damages  were  produced  by  the  act  of  an 
independent  contractor,  or  his  servant.  (Aston  v.  Nolan,  63 
Cal.  269 ;  Sullivan  v.  Zeiner,  98  Cal.  346,  33  Pac.  209,  20 
L.  R.  A.  730;  Vlrick  v.  Dakota  Loan  &  Trust  Co.,  2  S.  D.  285, 
49  N.  W.  1054 ;  Hannicker  v,  Lepper,  20  S.  D.  371, 129  Am.  St. 
938,  107  N.  W.  202,  6  L.  R.  A.,  N.  S.,  243.) 

One  who  has  contracted  with  a  competent  and  fit  person 
exercising  an  independent  employment  to  do  a  piece  of  work 
not  in  itself  unlawful  or  attended  with  danger  to  others,  ac- 
cording to  the  contractor's  own  methods,  and  without  his 
being  subject  to  control,  except  as  to  the  results  of  his  work, 
will  not  be  answerable  for  the  wrongs  of  such  contractor,  his 
subcontractors  or  servants,  committed  in  the  prQsecution  of 
such  work.  (2  Thompson  on  Negligence,  p.  899,  sec.  22; 
Crenshaw  v.  Ullmnn,  113  Mo.  633,  20  S.  W.  1077 ;  McGrath  v. 
City  of  St,  Louis,  215  Mo.  191,  114  S.  W.  611 ;  Harmon  v. 
Riser,  79  Ga.  588,  4  S.  E.  320;  Myer  v.  Boils,  57  Ala.  175, 
29  Am.  Rep.  719 ;  Laycock  v.  Parker,  103  Wis.  161,  79  N.  W. 
327.) 

Where  the  master  and  servant  are  sued  jointly  as  in  this 
case,  the  master  is  joined  and  held  only  under  the  doctrine 
of  respondeat  superior  for  the  acts  of  the  servant.  A  verdict 
acquitting  the  servant  acquits  also  his  respondent.  (Mc- 
Ginnis  v.  Chicago  R,  L  &  Pac.  R.  Co,,  200  Mo.  347,  118 
Am.  St.  661,  98  S.  W.  590,  9  L.  R.  A.,  N.  S.,  880,  9  Ann.  Cas. 
656;  Doremus  v.  Root,  23  Wash.  710,  63  Pac.  572,  54  L.  R.  A. 
649,  and  notes;  St evick  v.  Northern  Pac,  R.  Co,,  39  Wash.  501, 
81  Pac.  999;  Indiana  etc.  Torpedo  Co.  v.  Lippincoit  Gktss  Co., 
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165  Ind.  361,  75  N.  E.  649 ;  City  of  Anderson  v,  Fleming,  160 
Ind.  597,  67  N.  E.  443,  66  L.  R.  A.  119;  Portland  Gold  Min. 
Co.  V.  Stratton's  Independence,  158  Fed.  63,  85  C.  C.  A.  393, 
16  L.  R.  A.,  N.  S.,  677-680;  Chicago  etc,  R,  Co,  v,  McManigal, 
73  Neb.  580,  103  N.  W.  305,  107  N.  W.  243 ;  Hayes  v.  Chicago 
Tel  Co,,  218  111.  414,  75  N.  E.  1003,  2  L.  R.  A.,  N.  S.,  764; 
New  Orleans  *  N.  E,  R.  Co.  v,  Jopes,  142  U.  S.  18, 12  Sup.  Ct. 
109,  35  L.  ed.  919.) 

Elder  &  Elder  and  E.  R.  Whitla,  for  Respondent  ZUka. 

An  application  for  a  judgment  notwithstanding  verdict 
must  be  made  at  the  time  the  verdict  is  received  and  before 
judgment  is  entered  thereon.  (Schieble  v.  Hart,  11  Ky. 
Law  Rep.  607,  12  S.  W.  628;  State  v.  Commercial  Bank,  6 
Smedes  &  M.  (Miss.)  218,  45  Am.  Dec.  280;  Freeman  on 
Judgments,  par.  7.) 

A  special  order  made  after  final  judgment  has  been  entered 
must  be  appealed  from  within  the  time  provided  by  sec.  4807, 
Rev.  Codes,  as  amended  1911  Sess.  Laws,  p.  367,  and  if  such 
appeal  is  not  taken  within  that  time,  this  court  obtains  no 
jurisdiction  to  pass  upon  the  question.  (Oliver  v.  Kootenai 
County,  13  Ida.  281,  90  Pac.  107 ;  Coey  v.  Cleghorn,  10  Ida. 
162,  77  Pac.  331 ;  Campbell  v.  First  Nat.  Bank  of  Rexburg, 
13  Ida.  95,  88  Pac.  639 ;  Balfour  v.  Eves,  4  Ida.  488,  42  Pac. 
508;  Marshalltown  Stone  Co.  v.  Des  Moines  Brick  Mfg.  Co. 
(Iowa),  101  N.  W.  1124;  Marshal  v.  Davis,  122  Ky.  413,  91 
S.  W.  714;23Cyc.  87L) 

If,  in  excavating,  a  land  owner  failed  to  prosecute  the  work 
skilfully  or  without  proper  care  to  avoid  injury  to  the  struc- 
tures on  the  adjoining  land  and  damages  are  sustained  by 
the  adjoining  land  owner,  the  person  ipaking  the  excavation 
will  be  liable  for  all  damages  resulting  from  his  wrongful 
or  negligent  conduct.  (1  Cyc.  782;  Oilmore  v.  Driscoll,  122 
Kfass.  199 ;  23  Am.  Rep.  312 ;  Gerst  v.  St.  Louis,  185  Mo.  191, 
105  Am.  St.  580,  84  S.  W.  34;  1  Thompson  on  Negligence, 
p.  1006,  sec.  1115.) 

A  person  employing  a  contractor  to  do  an  act,  the  doing 
of  which  casts  upon  him  a  duty,  cannot,  by  delegating  it  to 
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the  contractor,  escape  from  the  responsibility  attaching  to  him 
to  see  that  duty  performed.  {Cabot  v.  Kingman,  166  Mass. 
403,  44  N.  E.  344,  33  L.  R.  A.  45;  Bonaparte  v.  Wiseman,  89 
Md.  12,  42  Atl.  918,  44  L.  R.  A.  482;  Green  v.  Berge,  105  Cal. 
52,  45  Am.  St.  25,  38  Pac.  539 ;  Barnes  v.  City  of  Waterbury, 
82  Conn.  518,  74  All.  902 ;  Samuel  v.  Novak,  99  Md.  558,  58 
Atl.  19 ;  Davis  v.  Summerfield,  133  N.  C.  325,  45  S.  B.  654, 
63  L.  R.  A.  492.) 

**The  excavating  by  an  owner  on  his  own  land  adjoining 
another's  building  causing  damage,  without  his  knowledge 
or  previous  notice  to  him,  is  evidence  of  want  of  care  in  doing 
the  work."  {Schultz  v.  Byers,  53  N.  J.  L.  442,  26  Am.  St. 
435,  22  Atl.  514,  13  L.  R.  A.  569;  Krish  v.  Ford,  19  Ky.  Law 
Rep.  1167,  43  S.  W.  237;  Davis  v.  Summerfield,  133  N.  C. 
325,  45  S.  E.  654,  63  L.  R.  A.  492 ;  Gildersleeve  v.  Hammond, 
109  Mich.  431,  67  N.  W.  519,  33  L.  R.  A.  46.) 

The  adjacent  owner  of  land  has  no  right  to  deprive  his 
neighbor  of  the  natural  support  afforded  by  his  soil ;  and  his 
right,  whatever  that  may  be,  to  excavate  must  be  exercised 
with  due  care  and  skill  at  his  peril  to  prevent  injury  to  his 
neighbor.  (Ulrick  v,  Dakota  Loan  &  Trust  Co,,  2  S.  D.  285, 
49  N.  W.  1054;  Hannicker  v.  Lepper,  20  S.  D.  371, 129  Am.  St. 
938,  107  N.  W.  202,  6  L.  R.  A.,  N.  S.,  243;  City  of  Covington 
v.  Oeyler,  12  Ky.  Law  Rep.  466 ;  Serio  v.  Murphy,  99  Md.  545, 
105  Am.  St.  316,  58  Atl.  435 ;  Riley  v.  Continuous  Rail  Joint 
Co,,  110  App.  Div.  787,  97  N.  Y.  Supp.  283;  Oreen  v.  Berge, 
105  Cal.  52,  45  Am.  St.  25,  38  Pac.  539.) 

It  is  only  where  the  servant's  acts  are  the  sole  cause  of  ac- 
tion that  the  doctrine  of  respondeat  superior  applies,  and  it 
does  not  apply  where  any  act  or  omission  of  the  master  enters 
into  or  contributes  to  the  injury  complained  of.  {Doremus 
V.  Root,  23  Wash.  710,  63  Pac.  572,  54  L.  R.  A.  649.) 

This  question  has  often  been  passed  upon  on  the  question 
of  a  separable  cause  of  action.  {Southern  Ry.  Co,  v.  Ed- 
wards, 115  Ga.  1022,  42  S.  E.  375;  26  Cyc.  1644.) 

Where  several  defendants  are  joined  in  an  action  for  tort, 
a  verdict  may  be  rendered  against  any  number  thereof,  and 
the  other  acquitted.     {Kinkier  v.  Junica,  84  Tex.   116,  19 


Digitized  by 


Google 


June,  1914.]  Zilka  v.  Geaham.  167 

Argument  for  Bespondent. 

S.  W.  359.)  The  rule  ia  also  statutory  in  this  state.  (Rev. 
Codes,  4351,  4352 ;  Bingham  v.  Lipman,  40  Or.  363,  67  Pac. 
98;  Moore  v.  Fitchhurg  Railroad  Corp.,  4  Gray  (Mass.),  465, 
64  Am.  Dec.  83 ;  Gulf  C.  &  8.  F,  By.  Co,  v,  James,  73  Tex. 
12,  15  Am.  St.  743,  10  S.  W.  744;  Westerfkld  Gas  &  Milling 
Co.  V.  Abemathy,  8  Ind.  App.  73,  35  N.  E.  399;  Groot  v, 
Oregon  Short  Line  By.  Co.,  34  Utah,  152,  96  Pac.  1019 ;  Muller 
V.  Hale,  138  Cal.  163,  71  Pac.  81;  29  Cyc.  487.) 

"The  successful  party  should  be  allowed  witness  fees  for 
attendance  during  the  time  the  trial  was  delayed,  and  addi- 
tional traveling  expenses  resulting  from  a  continuance,  when 
caused  by  the  fault  of  his  opponent."     (11  Cyc.  119.) 

The  per  diem  of  a  witness  who  attends  in  obedience  to  a 
subpoena  is  properly  computed  according  to  the  time  during 
which  he  is  in  actual  attendance,  and  not  limited  to  the  time 
when  he  is  actually  testifying,  or  to  the  days  on  which  the 
trial  actually  takes  place.  (40  Cyc.  2184b;  Hunter  v.  Bus- 
sell,  59  Fed.  964;  Farmer  v.  Stillwater  Water  Co.,  86  Minn. 
59,  90  N.  W.  10.) 

C.  H.  Potts,  for  Respondent  Max  England. 

Where  the  servant  does  the  work  which  he  is  employed  to  do, 
under  the  direction  of  the  employer,  or  his  agents,  relying 
upon  them  as  to  the  method  in  which  such  work  should  be  done 
or  performed,  and  performing  such  work  without  negligence 
on  his  part,  he  is  not  liable  for  injury  sustained  by  a  third 
person,  caused  by  the  manner  in  which  such  work  was  per- 
formed, unless  he  knew  or  had  reason  to  believe  that  the  man- 
ner in  which  he  was  performing  such  work  was  hazardous 
and  liable  to  occasion  injury.  {Gustafson  v.  Chicago  etc. 
R.  B.  Co.,  128  Fed.  85-90.) 

The  respondent  England  could  be  held  liable  only  for  actual 
negligence  in  the  performance  of  his  work,  while  Mrs.  Graham, 
as  the  owner  of  the  property,  would  become  liable  to  the  plain- 
tiff for  her  failure  to  perform  the  obligations  imposed  upon 
her  by  statute  as  the  owner  of  the  land. 

The  liability  of  master  and  servant  for  the  negligence  of  the 
servant  while  acting  for  the  master  within  the  scope  of  his 
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employment  is  both  joint  and  several.     {Gardner  v.  Southern 
R,  R.  Co,,  65  S.  C.  341,  43  S.  E.  816.) 

SULLIVAN,  J. — This  action  was  brought  to  recover  from 
the  defendants  damages  in  the  sum  of  $9,500,  alleged  to  have 
occurred  by  the  carelessness  and  negligent  acts  of  the  defend- 
ants in  the  excavation  of  a  certain  lot  belonging  to  the  appel- 
lant Graham  and  adjoining  the  lot  of  the  plaintiff,  whereby  a 
certain  brick  building  standing  on  the  lot  of  the  plaintiff 
collapsed  and  fell  because  of  such  excavation. 

The  complaint  contains  a  statement  of  three  causes  of  ac- 
tion. The  first  involves  the  destruction  of  said  building,  the 
second  involves  the  rents  and  revenues  of  said  building,  and 
the  third,  the  cost  of  removing  the  wreck  of  said  building. 

The  defendants  appeared  by  separate  attorneys  and  an- 
swered separately  and  put  in  issue  the  material  allegations 
of  the  complaint.  As  an  affirmative  defense  the  defendant 
Graham  alleged  that  she  employed  the  defendant  England  to 
excavate  the  said  premises,  and  that  if  any  damans  were 
caused  to  plaintiff's  building  on  account  of  such  excavation, 
England  alone  was  responsible  therefor. 

The  issues  as  made  by  the  pleadings  were  tried  by  the 
court  with  a  jury  and  verdict  rendered  against  the  defendant 
Graham  in  favor  of  Zilka  for  the  sum  of  $3,000.  A  motion 
for  a  new  trial  was  denied  and  the  appeal  of  Graham  is  from 
the  order  denying  the  new  trial.  Zilka,  the  plaintiff,  also 
appeals  from  the  judgment  rendered  in  favor  of  England, 
and  also  from  the  order  of  the  trial  court  in  taxing  costs  in 
the  judgment  against  Graham. 

The  defendants  were  sued  as  joint  tort-feasors  and  counsel 
for  appellant  first  contends  that  the  judgment  must  be  re- 
versed, for  the  reason  that  it  is  manifest  from  the  record 
that  all  of  the  negligence  and  trespass  charged  against  the 
defendants  Graham  and  England  as  joint  tort-feasors  was  tied 
to  Graham  exclusively  by  the  jury  under  the  charge  of  the 
court  in  disregard  of  the  evidence  in  the  record  and  the  law 
applicable  thereto. 
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It  appears  from  the  record  that  the  defendant  Graham  de- 
sired to  erect  on  said  lot  owned  by  her  a  building  to  be  used 
as  a  postoffice  building,  in  the  city  of  Coeur  d'Alene,  and  that 
she  arranged  with  the  defendant  England  to  excavate  said  lot 
for  the  purpose  of  erecting  said  building;  that  he  was  to  do 
the  work  for  thirty  cents  per  cubic  yard;  that  she  did  not 
inform  the  plaintiff  Zilka  that  she  intended  to  make  said 
excavation  nor  give  him  the  notice  required  by  the  provisions 
of  sec.  3093,  Rev.  Codes,  of  her  intention  to  make  such  excava- 
tion; that  Williams,  who  was  the  architect  of  the  defendant 
Graham,  superintended  the  work  of  making  said  excavation ; 
that  England  talked  with  the  architect  about  shoring  and  bra- 
cing up  the  Zilka  wall ;  that  England  had  had  no  experience 
in  doing  that  kind  of  work  and  he  so  informed  the  defendant 
Graham. 

Under  the  evidence  the  jury  no  doubt  found  that  architect 
"Williams  superintended  said  excavation  and  was  informed  of 
the  way  that  England  intended  to  shore  or  brace  the  walls  of 
the  Zilka  building.  It  also  appears  that  the  manner  in  which 
plaintiif  *s  building  was  shored  and  protected  was  not  the  ordi- 
nary and  customary  method  of  protecting  brick  walls  and 
was  not  the  method  used  by  prudent  and  careful  workmen. 

It  appears  from  the  evidence  that  it  was  the  intention  of 
England  to  put  in  concrete  piers  in  place  of  the  wooden  ones ; 
that  he  had  put  in  only  a  part  of  the  wooden  posts  when  the 
building  collapsed.  Plaintiff's  building  next  to  defendant's 
lot  was  sixty  feet  in  length  and  constructed  of  brick,  and  at 
the  time  it  collapsed  there  were  six  posts  under  it,  two  at 
the  comers  and  four  at  equal  distances  through  the  center, 
and  the  evidence  shows  that  that  method  of  protecting  the  wall 
was  not  a  proper  method,  or  at  least  there  was  substantial 
evidence  supporting  that  view,  and  the  jury  must  have  taken 
that  view.  The  evidence  on  the  part  of  respondent  England 
shows  that  he  was  performing  said  work  under  the  direction 
of  appellant  Graham  and  her  architect  and  that  he  did  the 
work  in  accordance  with  the  instructions  or  advice  of  the 
architect;  that  he  was  simply  a  servant  working  for  Mrs. 
Graham,  and  the  jury  must  have  taken  that  view  of  the  evi- 
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dence  and  found  that  he  was  not  a  joint  tort-feasor  and  not 
responsible  for  the  falling  of  the  wall,  and  there  is  evidence 
in  the  record  that  would  justify  the  jury  in  so  finding. 

The  action  of  the  court  in  overruling  the  demurrer  to  the 
amended  complaint  is  assigned  as  error.  Upon  an  examina- 
tion of  the  demurrer  and  complaint,  we  are  satisfied  that  the 
court  did  not  err  in  overruling  said  demurrer. 

Assignments  of  error  Nos.  2  to  37,  inclusive,  relate  to  the 
admission  of  evidence.  Upon  an  examination  of  those  as- 
signments, we  are  fully  satisfied  that  there  is  no  reversible 
error  in  the  action  of  the  court  involved  in  said  assignments. 

Assignments  Nos.  38  to  41,  inclusive,  go  to  the  action  of 
the  court  in  giving  certain  instructions,  but  the  only  instruc- 
tion the  appellant  argues  in  her  brief  is  instruction  No.  15, 
which  instruction  is  as  follows:  **The  court  instructs  the  jury 
that  in  such  cases  as  this  the  defense  that  the  work  was  done 
by  an  independent  contractor  is  not  maintainable,  as  the  party 
doing  the  excavating  cannot  escape  responsibility  by  contract- 
ing with  someone  else  to  do  the  work  for  him.  And  if  you 
find  in  this  case  that  Max  England  was  doing  the  work  for 
the  defendant,  Teresa  M.  Graham,  then  Teresa  M.  Graham 
would  be  just  as  responsible  as  if  she  did  the  work  herself." 

Had  the  evidence  showed  that  England  was  an  independent 
contractor  and  did  not  do  the  work  under  the  direction  of 
Mrs.  Graham  and  her  architect,  said  instruction  would  be 
objectionable,  but  since  the  evidence  shows  that  he  did  the 
work  under  the  direction  of  the  appellant's  architect,  we  do 
not  think  the  giving  of  said  instruction  was  reversible  error. 

Assignment  of  error  No.  46  refers  to  the  action  of  the  court 
in  denying  plaintiff's  motion  to  set  aside  the  judgment  and 
verdict  and  enter  a  judgment  in  favor  of  appellant  Graham. 
It  appears  from  the  record  that  the  judgment  was  entered  on 
the  14th  of  October,  1913,  that  said  motion  was  made  on  the 
12th  of  November,  1913,  and  the  order  denying  the  same  was 
made  on  the  21st  of  November,  1913.  The  order  denying  said 
motion,  therefore,  was  made  after  the  judgment  was  entered 
and  was  an  appealable  order.  No  appeal  was  taken  there- 
from.   It  is  a  well-established  rule  that  a  motion  to  set  aside 
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a  judgment  and  for  a  judgment  non  obstante  veredicto  comes 
too  late  if  made  after  judgment  is  entered.  Such  motion 
must  be  made  immediately  after  the  verdict  and  before  the 
judgment  is  entered.  {Oliver  v.  Kootenai  Co,,  13  Ida.  281, 
90  Pac.  107;  Schieble  v.  Hart,  11  Ky.  Law  Rep.  607,  12  S.  W. 
628;  State  v.  Commercial  Bank,  6  Smedes  &  M.  (Miss.)  218, 
45  Am.  Dec.  280;  Freeman  on  Judgments,  sec.  7;  23  Cyc. 
871.)  Said  motion  cannot  be  considered  as  a  part  of  this 
appeal  as  no  appeal  was  taken  from  said  order,  and  the  alleged 
error  claimed  by  the  motion  was  not  presented  to  the  court 
on  the  motion  for  a  new  trial  and  is  therefore  not  review- 
able under  the.  provisions  of  sees.  4441-4443,  Bev.  Codes,  as 
amended  by  Laws  of  1911,  p.  377. 

Under  the  provisions  of  sec.  3092,  Bev.  Codes,  it  was  the 
duty  of  the  appellant  to  notify  the  respondent  that  she  was 
about  to  make  excavations  on  her  said  lot,  which  she  failed 
to  do.  That  section  imposes  the  duty  of  giving  notice  upon 
the  coterminous  owner  and  not  upon  any  servant,  and  any 
servant  engaged  on  behalf  of  the  master  has  the  right  to  pre- 
sume that  the  property  owner  who  has  employed  him  to  do 
the  work  has  done  that  which  the  statute  requires.  In 
Schultz  V.  Byers,  53  N.  J.  L.  442,  26  Am.  St!  435,  22  Atl.  514, 
13  L.  R.  A.  569,  it  is  held  that  the  excavating  by  an  owner 
on  his  own  land  adjoining  another's  building  causing  damage, 
without  his  knowledge,  or  previous  notice  to  him,  is  evidence 
of  want  of  care  in  doing  the  work. 

Under  the  law  it  is  clear  that  if  in  making  an  excavation 
the  land  owner  fails  to  prosecute  the  work  skilfully  or  with 
proper  care,  the  owner  making  such  excavation  is  liable  for 
damages  resulting  to  adjacent  land  owners.  As  touching 
upon  this  point,  see  Oe'rst  v.  City  of  St.  Louis,  185  Mo.  191, 
105  Am.  St.  580,  84  S.  W.  34. 

In  1  Thompson  on  Negligence,  sec.  1115,  the  author  states: 
"If  an  excavation  results  in  a  trespass  upon  adjacent  prop- 
erty, in  consequence  of  the  work  being  done  in  conformity 
with  plans  furnished  by  the  proprietor,  he  will  be  responsible, 
although  the  work  was  done  by  an  independent  contractor." 
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There  is  substantial  evidence  to  sustain  the  verdict  of  the 
jury  and  we  find  no  reversible  error  in  the  record. 

The  respondent  Zilka  appeals  from  an  order  of  the  court 
taxing  costs.  He  filed  his  cost  bill  showing  witnesses'  fees 
paid  by  him  to  his  witnesses,  and  appellant  Graham  filed  a 
motion  to  retax.  The  motion  was  based  on  the  ground  that 
the  plaintiff's  witnesses  ought  not  to  be  allowed  for  but  one 
day's  attendance  as  their  entire  testimony  was  given  on  one 
day.  The  court  taxed  the  costs  allowing  some  of  the  wit- 
nesses for  five  days'  attendance  and  others  for  less. 

The  record  shows  that  this  case  was  set  for  trial  on  the 
3d  of  October,  1913.  Another  case  had  been  set  for  October 
2d,  and  the  trial  of  that  case  was  commenced  and  occupied  the 
attention  of  the  court  until  the  7th  of  October,  on  which 
day  the  case  at  bar  was  called  for  trial,  and  continued  until 
October  11th.  It  appears  that  some  of  the  witnesses  of  re- 
spondent were  residents  of  Coeur  d'Alene  City,  the  place 
where  the  court  was  being  held.  The  trial  court  on  the  mo- 
tion to  tax  costs  allowed  some  of  such  witnesses  per  diem  for 
five  days,  and  this  court,  on  the  facts  as  presented  by  the 
record,  is  not  inclined  to  reverse  said  order  of  the  court.  The 
trial  court  was  conversant  with  all  of  the  facts  in  the  case, 
and  we  are  satisfied  was  justified  in  taxing  the  costs  as  it  did. 
The  judgment  is  affirmed,  with  costs  of  the  main  appeal 
awarded  in  favor  of  plaintiff  Zilka,  and  the  costs  of  the  appeal 
from  the  order  taxing  costs  in  favor  of  defendant  Graham. 

Ailshie,  C.  J.,  concurs. 
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(June  13,  1M4.) 

Ij.  W.  chandler  and  LETTIE  LEE  CHANDLER, 
Plaintiffs,  v.  THE  PROBATE  COURT  FOR  KOO- 
TENAI COUNTY,  State  of  Idaho,  and  Hon.  BERT  A. 
REED,  Judge  of  the  Said  Court,  Defendants. 

[141  Pac.  635.] 

Settlement  op  Estate — Power  of  Probate  Court  to  Relieve  for 
Excusable  Neglect — Jurisdiction  op  Property  in  Different 
States — Where  Properly  '  Administered — Subsequently  Discov- 
ered Property. 

1.  Under  sec.  4229,  Rev.  Codes,  a  pro'bate  court  has  jurisdiction 
and  power  to  relieve  a  party  from  a  judgment,  order  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect. 

2.  Application  for  such  relief  must  be  made  within  a  reasonaTale 
time,  not  later  than  six  months  from  the  rendering  of  the  decree,  or 
the  making  of  the  order,  or  the  occurrence  of  the  proceeding  sought 
to  be  set  aside. 

3.  It  is  not  the  duty  of  an  administrator  of  the  estate  of  a  de- 
ceased person  to 'file  with  the  probate  court  claims  against  the  estate 
which  have  been  rejected  by  him. 

4.  Under  sec.  5600,  Rev.  Codes,  it  is  the  duty  as  well  as  the 
right  of  anyone  opposed  to  the  final  settlement  of  an  administra- 
tor's account  and  final  distribution  of  the  estate,  in  a  case  where 
the  proper  statutory  notice  is  given,  to  appear  in  the  probate  court, 
file  his  exceptions  in  writing,  and  contest  the  same.  If  an  inter- 
ested party  neglects  to  do  this,  he  is  not  entitled  to  have  the  order 
settling  the  account  and  the  decree  of  final  distribution  set  aside 
under  sec.  4229,  Rev.  Codes. 

5.  If  a  creditor  whose  claim  is  rejected  by  the  administrator  of 
an  estate  neglects  to  file  his  exceptions  to  the  final  account  of  the 
administrator  and  the  petition  for  final  distribution  and  to  contest 
the  same,  and  the  court,  after  giving  the  proper  statutory  notice, 
settles  said  account  and  renders  a  decree  of  final  distribution,  such 
creditor,  upon  later  bringing  his  action  against  the  estate,  is  not 
entitled  to  have  said  order  and  decree  set  aside  under  sec.  4229,  Rev. 
Codes,  on  the  ground  that  no  money  has  been  paid  into  the  probate 
eourt  to  cover  his  claim. 

6.  Where  promissory  notes  owned  by  a  deceased  resident  of  a 
California  county  and  secured  by  mortgage  on  real  estate  in  an 
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Idaho  count  J  are  duly  administered  in  probate  proceedings  in  the 
California  countj,  and  proceedings  are  later  instituted  in  the  pro- 
bate court  of  an  Idaho  countj  to  administer  certain  real  estate 
situated  in  said  countj  which  the  deceased  owned  at  the  time  of  his 
death,  and  the  account  of  the  Idaho  administrator  is  settled  and  a 
final  distribution  of  said  real  estate  made  bj  the  Idaho  court,  the 
fact  that  the  promissory  notes  were  administered  in  the  CaUfornia 
eourt  and  were  not  included  in  the  inventory  or  administered  in  the 
Idaho  court  is  not  ground  for  the  Idaho  court,  upon  petition  of  a 
creditor,  to  set  aside  the  order  settling  the  account  and  the  final 
decree  of  distribution. 

7.  Where  certain  property  belonging  to  the  deceased  is  not  ad- 
ministered in  probate  proceedings,  and  the  fact  is  not  discovered 
until  a  final  decree  of  distribution  has  been  entered,  the  final  decree 
should  not  for  this  reason  be  set  aside  on  application  of  a  creditor 
or  party  interested.  The  proper  remedy  is  furnished  by  sec.  5650, 
Bev.  Codes,  which  provides  for  the  subsequent  issuance  of  letters 
testamentary  whenever  other  property  of  the  deceased  is  discovered. 

Application  for  writ  of  mandamus  to  compel  the  judge  of 
the  probate  court  of  Kootenai  county  to  set  aside  an  order 
settling  the  final  account  of  an  administrator  and  a  decree  of 
final  distribution.    Alternative  writ  quashed. 

Jas.  H.  Frazier,  for  Plaintiffs. 

Probate  courts  have  equity  powers  to  set  aside  final  settle- 
ments on  the  ground  of  fraud,  mistake  or  accident.  {Sellew's 
Appeal,  36  Conn.  186 ;  Ayer  v.  Messer,  59  N.  H.  279 ;  Pew  v. 
Hastings,  1  Barb.  Ch.  (N.  Y.)  452;  Smith  v.  Rix,  9  Vt.  240; 
AdamrS  v,  Adams,  21  Vt.  162.)  The  power  is  conferred  by 
statute  in  the  following  cases :  Williams  v.  Price,  11  Cal.  212 ; 
Estate  of  Cakalan,  70  Cal.  604,  12  Pac.  427;  Dillmxin  v. 
Barber,  114  Ind.  403,  16  N.  E.  825;  Smith  v.  Button,  16  Me. 
308;  Stetson  v.  Bass,  9  Pick.  (Mass.)  27;  McCollom  v.  Box, 
8  Smedes  &  M.  (Miss.)  619;  Engle  v.  Crombie,  21  N.  J.  L. 
614;  Matter  of  Tilden,  98  N.  Y.  434;  Meckel's  Appeal,  112 
Pa.  554,  4  Atl.  447. 

Bert  A.  Reed  and  C.  H.  Potts,  for  Defendants,  file  no  brief. 

McCarthy,  District  Judge.— On  February  2,  1914,  the 
defendant,  as  probate  judge  of  Kootenai  county,  rendered  a 


Digitized  by 


Google 


•  June,  1914.]      Chandler  v.  Probate  Court.  175 

Opinion  of  the  Court — ^McCarthy,  District  Judge. 

final  decree  of  distribution  and  made  an  order  of  discharge 
of  the  administrator  in  the  matter  of  the  estate  of  Frederick 
J.  Johnson,  deceased.  On  March  24,  1914,  the  petitioners  in 
this  case  filed  a  petition  in  said  probate  court  for  the  purpose 
of  setting  aside  said  order  and  decree.  The  material  facts 
set  forth  in  said  petition  are  as  follows: 

1.  That  Frederick  J.  Johnson,  deceased,  died  on  or  about 
February  23,  1913,  at  Santa  Cruz,  California,  leaving  an 
estate  within  Kootenai  county,  Idaho ;  that  he  left  a  will  which 
was  admitted  to  probate  in  Kootenai  county,  and  P.  W. 
Johnson  was  appointed  administrator. 

2.  That  final  decree  of  distribution  in  said  estate  was  made 
by  the  probate  court  of  Kootenai  county  on  February  2,  1914. 
at  which  time  the  estate  was  closed  and  the  administrator 
released. 

3.  That  said  estate  was  illegally  and  fraudulently  closed 
in  that  the  following  property  owned  by  the  deceased  was 
not  included  in  the  inventory  nor  probated  in  said  proceed- 
ings, to  wit:  A  note  for  $1,000  given  to  deceased  by  Leonard 
and  Ida  McCrea,  secured  by  mortgage  on  real  estate  in 
Kootenai  county ;  a  note  for  $1,500  given  by  the  same  parties 
to  deceased,  secured  in  the  same  way ;  and  an  unsecured  note 
for  $250  given  by  one  Herman  Hansen  to  deceased ;  that  the 
first  two  named  notes  were  fraudulently  included  in  the  in- 
ventory filed  in  certain  proceedings  (presumably  probate  pro- 
ceedings) in  Santa  Cruz  county,  state  of  California;  that  the 
$250  note  was  paid  during  the  administration  of  the  estate  in 
Kootenai  county  to  Edward  O.  Johnson,  the  sole  heir;  that 
said  $250  note  was  not  included  in  said  probate  proceedings 
in  California  or  in  Idaho. 

4.  That  said  deceased  was  at  the  time  of  his  death,  and 
still  is,  indebted  to  the  petitioners  in  the  sum  of  $2,860.53, 
with  legal  interest  thereon  from  March  12,  1911;  that  said 
claim  was  duly  presented  to  the  administrator ;  that  said  ad- 
ministrator failed  and  refused  to  approve  or  reject  said  claim 
and  that  said  claim  was  deemed  rejected  on  December  25, 
1913;  that  within  three  months  from  said  date  petitioners 
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filed  suit  in  the  district  court  of  the  eighth  judicial  district 
for  Kootenai  county  on  said  claim. 

5.  That  the  administrator  and  one  Edward  Q.  Johnson, 
the  sole  heir  under  said  will,  knew  that  the  property  of  the 
deceased  was  worth  more  than  the  sum  of  $700,  and  that  they 
caused  and  allowed  to  be  included  in  the  inventory  of  the 
deceased's  property  filed  in  the  probate  court  of  Kootenai 
county,  property  to  the  value  of  only  $700,  excluding  the 
promissory  notes  mentioned,  and  caused  the  first  two  promis- 
sory notes  mentioned  to  be  included  in  the  property  of  the 
estate  in  California;  that  they  did  this  fraudulently  for  the 
purpose  of  closing  the  estate  in  Kootenai  county  out  of  due 
course  and  to  prevent  the  petitioners  from  the  recovery  of 
their  claim. 

6.  It  inferentially  appears  from  the  petition  that  no  money 
was  reserved  by  the  probate  court  to  cover  the  petitioners' 
claim. 

The  petition  filed  in  this  court,  and  upon  which  the  alterna- 
tive writ  of  mandate  was  issued,  contains  practically  the  same 
allegations  as  those  contained  in  the  petition  filed  in  the  pro- 
bate court  and  outlined  above;  it  expressly  alleges  that  no 
money  was  reserved  by  the  probate  court  to  cover  the  peti- 
tioners' claim;  that  the  petitioners  did  not  know  that  said 
estate  had  been  probated  in  California  and  did  not  know 
of  the  payment  or  existence  of  the  $250  note  at  the  time  the 
estate  was  closed,  and  did  not  receive  actual  notice  of  the 
intention  to  close  said  estate. 

The  petition  then  goes  on  to  allege  that  the  petition,  which 
is  outlined  above,  was  filed  in  said  probate  court,  that  the 
probate  judge  refuses  to  issue  any  citations  for  the  purpose 
of  having  a  hearing  on  said  petition,  and  refuses  to  reopen 
said  estate  or  set  aside  said  order  and  decree. 

Upon  this  petition  an  alternative  writ  of  mandate  issued 
out  of  this  court.  To  the  petition,  and  in  response  to  the 
writ,  defendant  filed  a  demurrer  and  answer.  No  evidence 
was  taken ;  the  only  question  now  before  this  court  is  whether 
the  demurrer  should  be  overruled  or  sustained. 
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If  a  very  narrow  view  were  taken  of  this  matter,  it  might 
be  considered  that  the  only  question  before  the  court  is 
whether  or  not  the  defendant  should  be  compelled  by  man- 
date to  make  an  order  in  response  to  the  petition  filed  by  the 
petitioners.  We  are  not  disposed  to  take  such  a  narrow  view 
of  the  case  for  the  following  reasons:  First,  the  question  as 
to  whether  or  not  the  petition  sets  up  a  meritorious  case 
was  argued  before  us  on  the  merits,  the  petitioners  themselves 
asking  this  court  to  command  the  said  probate  judge  to  set 
aside  said  decree  and  order;  second,  if  the  probate  judge 
were  ordered  to  make  an  order  of  record,  he  would  undoubt- 
edly make  an  order  denying  the  petition.  It  seems  that  such 
order  would  not  be  appealable.  (Sec.  4831,  Rev.  Codes.) 
There  is  no  provision  for  an  appeal  from  an  order  of  the 
probate  court  made  subsequent  to  the  closing  of  the  estate. 
The  matter  being  squarely  before  us  on  the  merits,  it  might 
as  well  be  squarely  passed  upon  at  this  time. 

The  petitioners  claim  that  the  probate  court  has  jurisdiction 
and  power,  under  sec.  4229,  Rev.  Codes,  to  relieve  a  party 
from  a  judgment,  order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect.  We  think  that  under  this  statute  the  probate  court 
has  such  jurisdiction  and  power.  The  statute  provides  that 
this  power  cannot  be  exercised  after  the  expiration  of  six 
months  from  the  adjournment  of  the  term  at  which  the  judg- 
ment was  rendered.  Terms  of  the  probate  court  have  been 
abolished  in  this  state.  (Sec.  4833,  Rev.  Codes,  as  amended 
by  chap.  96,  Sess.  Laws  1911,  p.  340.)  The  statute  says,  how- 
ever, that  the  application  must  be  made  within  a  reasonable 
time.  We  think  the  maximum  reasonable  time  would  be  six 
months  from  the  rendering  of  the  decree  or  the  making  of 
the  order  sought  to  be  set  aside. 

While  generally  basing  their  right  to  relief  upon  the  pro- 
vision of  sec.  4269,  Rev.  Codes,  the  petitioners  set  up  three 
specific  grounds  for  relief :  1st,  because  their  claim  was  a  dis- 
puted one,  and  no  property  or  money  was  reserved  in  court 
for  the  payment  of  the  same;  2d,  because  the  $1,000  and 
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$1,500  promissory  notes  were  fraudulently  probated  in  Santa 
Cruz  county,  California,  instead  of  being  prgbated  in  Koo- 
tenai county;  3d,  because  the  $250  note  was  not  included 
either  in  the  probate  proceedings  in  Kootenai  county  or 
California. 

We  will  take  up  these  matters  in  the  order  just  above 
named. 

Sec.  5611,  Rev.  Codes,  provides  that  if  there  is  any  con- 
tingent or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be  en- 
titled to  if  the  claim  were  due,  established  or  absolute,  must 
be  paid  into  the  court  and  there  remain  to  be  paid  over  to 
the  party  when  he  becomes  entitled  thereto.  A  claim  which 
has  been  rejected  by  the  administrator  need  not  be  reported 
by  him  to  or  filed  by  him  in  the  probate  court.  (Sees.  5466, 
5467  and  5593,  Rev.  Codes.)  It  is  only  claims  which  have 
been  allowed  which  must  be  filed  in  the  probate  court. 

Sec.  5468,  Rev.  Codes,  provides  that  when  a  claim  is  re- 
jected either  by  the  executor,  administrator  or  probate  judge, 
the  holder  must  bring  suit  in  the  proper  court  within  three 
months  after  the  date  of  the  rejection,  if  it  be  then  due. 
Sees.  5598  and  5599,  Rev.  Codes,  provide  for  the  notice  which 
must  be  given  of  a  hearing  upon  a  petition  for  settlement 
of  the  administrator's  account  and  for  decree  of  final  settle- 
ment and  distribution.  Such  notice  was  duly  given  in  this 
case.  Sec.  5600  provides  that  on  the  day  appointed  any 
person  interested  in  the  estate  may  appear  and  file  his  excep- 
tions in  writing  to  the  account  and  contest  the  same.  Sec. 
5602  provides  that  the  settlement  of  the  account  and  the 
allowance  thereof  by  the  court  is  conclusive  against  all  per- 
sons in  any  way  interested  in  the  estate.  The  petitioners' 
claim  was  rejected  by  operation  of  law  on  December  25,  1913, 
the  notice  of  petition  for  final  distribution  was  given  on 
January  21,  1914,  and  the  petitioners  failed  to  except  to  or 
object  to  the  petition  for  final  distribution. 

Since  there  is  no  provision  of  law  which  makes  it  the  duty 
of  the  administrator  to  file  with  the  probate  court  claims  re- 
jected by  him,  since  the  probate  judge  cannot  be  supposed 
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to  act  upon  matters  which  are  not  presented  to  him  in  his 
judicial  capacity,  since  he  cannot  be  expected  to  hold  in  court 
money  for  the  payment  of  any  claim  when  he  has  no  knowl- 
edge that  it  is  disputed,  since  under  the  provisions  of  sec. 
5600,  Rev.  Codes,  any  parties  interested  in  the  estate  may 
object  to  the  final  settlement,  for  these  reasons  we  think  that 
it  was  incumbent  upon  the  petitioners,  who,  in  common  with 
everybody  else,  had  the  only  notice  of  the  hearing  on  the 
petition  for  final  settlement  which  was  required  by  law  and 
which  was  furnished  by  the  probate  judge,  to  appear  in  the 
probate  court  and  file  their  exceptions  or  make  their  objec- 
tions. We  think  this  is  the  intent  of  the  statutes  which  we 
have  just  reviewed.  Since  the  petitioners  neglected  to  do 
this,  how  can  they  contend  that  this  proceeding  was  taken 
against  them  through  their  excusable  neglect  t  They  knew 
whether  or  not  they  were  going  to  dispute  the  action  of  the 
administrator  in  failing  to  allow  their  claim ;  they  knew  that 
the  settlement  of  the  estate  was  pending  in  the  probate  court ; 
they  had  statutory  notice  of  the  petition  for  final  settlement. 
Under  these  circumstances  their  failure  to  keep  track  of  the 
proceedings  and  file  their  exceptions  was  such  a  failure  to 
protect  themselves  in  the  way  provided  by  law  as  constitutes 
laches,  and  prevents  them  from  now  pleading  that  the  pro- 
ceedings were  taken  against  them  through  excusable  neglect. 

The  second  ground  relied  upon  is  the  failure  to  include  the 
$1,000  and  $1,500  notes  in  the  probate  proceedings  in  Idaho 
and  the  including  of  them  in  the  probate  proceedings  in 
California.  The  promissory  notes  are  personal  property,  even 
though  they  happen  to  be  secured  by  mortgage  on  real  estate. 

Petitioners'  case  inevitably  involves  an  attack  upon  the 
proceedings  in  California.  Aside  from  the  grave  question 
Bs  to  whether  or  not  an  attack  may  be  made  upon  the  decree 
of  the  probate  court  in  California  by  means  of  a  petition 
to  set  aside  a  decree  in  the  probate  court  in  Idaho,  we  cannot 
see  that  any  valid  ground  of  attack  upon  the  decree  or  pro- 
ceedings of  the  California  court  would  be  stated  in  this  peti- 
tion, even  if  the  method  selected  were  a  proper  one.  While 
the  brief  contains  several  statements  to  the  effect  that  the 
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deceased  waa  a  resident  of  Kootenai  county  for  several  years 
and  up  to  within  a  few  months  of  his  death,  there  is  no  alle- 
gation in  the  petition  that  the  deceased  was  a  resident  of 
Kootenai  county  at  the  time  of  his  death.  On  the  other  hand, 
the  petition  alleges  that  the  deceased  died  at  Santa  Cruz, 
California,  leaving  an  estate  in  the  county  of  Kootenai.  (Par. 
2  of  the  petition  filed  in  the  probate  court  and  par.  5  of  peti- 
tion filed  in  this  court.)  Said  allegations  are  consistent  with 
the  supposition  that  he  was  a  resident  of  Santa  Cruz  at  the 
time  of  his  death.  If  he  were,  the  proceedings  had  there 
were  entirely  legal  and  valid  against  any  attack  of  the  sort 
attempted  to  be  made  here. 

Under  such  circumstances  it  would  be  only  the  fact  that 
the  deceased  owned  real  estate  in  Kootenai  county  which 
would  make  it  necessary  to  administer  said  estate  in  the  pro- 
bate court  of  said  county,  and  such  administration  would 
have  to  be  had  only  to  the  extent  of  such  real  estate,  which 
was  just  what  was  done  in  this  case.  (Sees.  5290,  5351  and 
5628,  Rev.  Codes.) 

So  far  as  the  allegations  of  the  petition  show,  the  proceed- 
ings in  California  were  entirely  lawful.  The  administrator 
and  heir  had  a  right  to  do  just  what  they  did,  and  this  second 
ground  of  attack  is  without  foundation.  This  being  so,  the 
plaintiffs  cannot  base  their  claim  for  relief  on  said  ground. 
Admitting  that  they  did  not  know  about  the  proceedings  in 
California  or  the  existence  of  the  notes  up  to  the  time  that 
the  estate  was  closed  in  Idaho,  such  fact  is  immaterial,  because 
even  if  they  had  known  these  facts,  they  would  not  have 
availed  to  prevent  the  closing  of  the  estate. 

The  third  point  raised  is  that  there  was  property  which 
was  not  probated  in  Kootenai  county  or  in  California.  Refer- 
ence is  undoubtedly  made  to  the  $250  note.  Sec.  5650  pro- 
vides for  the  subsequent  issuance  of  letters  testamentary 
whenever  other  property  of  the  estate  is  discovered,  or  when- 
ever it  becomes  necessary  or  proper,  for  any  cause,  that  letters 
should  be  again  issued.  If  the  existence  of  this  note  and  the 
fact  that  it  was  not  included  in  the  probate  proceedings  in 
either  jurisdiction  give  the  petitioners  the  right  to  any  relief 
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SO  far  as  the  proceedings  in  Idaho  are  eoneemed,  then  it  is 
this  section  which  gives  them  the  relief,  and  it  is  not  the  relief 
sought  in  this  action.  The  existence  of  the  $250  note  would 
be  no  ground  for  setting  aside  the  decree  of  distribution  in 
the  face  of  sec.  5650. 

Our  conclusion  is  that  the  defendant's  demurrer  to  plain- 
tiffs' petition  should  be  sustained,  for  the  reason  that  the 
facts  set  forth  in  the  petition  and  admitted  by  the  demurrer 
are  not  suflScient  to  justify  the  court  in  making  the  alternative 
writ  peremptory. 

It  came  out  on  the  trial  that  qu  April  1,  1914,  within  the 
sixty  days  allowed  by  law,  the  petitioners  attempted  to  file 
in  the  probate  court  a  notice  of  appeal  from  the  order  of 
settlement  of  account  and  decree  of  final  distribution,  and  that 
the  defendant  refused  to  file  it,  fearing  that  he  might  be  in 
contempt  of  the  order  to  show  cause  and  alternative  writ 
which  had  been  issued  by  this  court.  The  same  holds  true 
of  an  undertaking  on  appeal  which  petitioners  attempted  to 
file  within  the  sixty  days.  We  think  that  the  probate  judge 
was  not  justified  in  his  fear  that  the  filing  of  the  notice  and 
undertaking  would  have  been  in  violation  of  the  order  of  this 
court,  and  that  it  would  have  been  proper  for  him  to  have 
filed  them.  As  this  is  not  an  action  to  compel  him  to  do  so, 
we  make  no  order  in  the  matter;  nor  do  we  express  any 
opinion  as  to  whether  or  not  the  appeal  would  lie,  nor,  if  so, 
what  conclusion  should  be  reached  upon  such  appeal.  If  the 
probate  judge  files  said  notice  of  appeal  and  undertaking 
nunc  pro  tunc,  which  he  doubtless  will  do,  such  questions  will 
be  considered  and  decided,  when,  if  ever,  they  are  properly 
presented  to  this  court  for  decision. 

Defendants'  demurrer  to  plaintiffs'  petition  is  sustained 
and  the  alternative  writ  is  hereby  quashed.  Costs  awarded 
to  defendants. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(June  17,  1914.) 

STATB,    Respondent,    v.    DWIGHT    E.    CANNON    and 
FERDINAND  SCHUSTER,  AppeUants. 

[140  Pm.  963.] 

Criminal  Law — Oontinuancb — Postponement. 

1.  Where  an  affidavit  for  the  postponement  of  the  trial  of  a 
criminal  action  is  based  on  the  absence  of  a  material  witness  and  of 
a  document  in  the  possession  of  such  witness,  even  though  the  tes- 
timony of  such  witness  and  the  document  itself  are  of  impeaching 
character,  and  the  affidavit  shows  that  after  being  served  with  a 
subpoena  in  the  case  such  witness  has  left  the  state  to  answer  to  a 
charge  of  felonj  in  another  state,  refusing  to  surrender  such  docu- 
ment because  he  deems  it  material  in  his  own  trial,  but  there  is 
reasonable  probability  that  he  will  return  with  the  document  and 
testify  if  the  present  trial  is  postponed  as  requested,  for  a  period 
of  ten  days  or  two  weeks,  and  it  does  not  appear  that  either  the 
court  or  the  state  will  be  incommoded  by  such  postponement,  it  is 
an  abuse  of  discretion  on  the  part  of  the  trial  court  to  refuse  such 
postponement. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  in  and  for  the  County  of  Twin  Palls.  Hon.  Ed- 
ward A.  Walters,  Judge. 

Defendants  were  convicted  of  selling  intoxicating  liquor 
in  violation  of  the  local  option  law,  and  sentenced  to  terms 
of  imprisonment  and  to  pay  a  fine  of  $500  each.  Judgment 
reversed. 

W.  P.  Guthrie  and  A.  M.  Bowen,  for  Appellants. 

**A  defendant  in  a  criminal  action  is  undoubtedly  entitled 
to  the  personal  attendance  of  his  witnesses  at  the  trial,  if  the 
same  can  be  obtained  without  unreasonable  delay."  (Cre- 
meam  v.  Commonwealth,  104  Va.  860,  52  S.  E.  362,  2  L.  B.  A., 
N.  S.,  721;  People  v.  Dodge,  28  Cal.  445,  448.) 

**It  is  improper  to  compel  a  defendant  to  go  to  trial  upon 
the  admission  only  of  part  of  a  showing,  if  material  and 
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proper,  as  the  accused  is  entitled  to  have  it  considered  in  its 
entirety."     (9  Cyc.  186.) 

If  a  defendant  has  relied  on  the  promise  of  a  material 
witness,  residing  beyond  the  jurisdiction  of  the  court,  to 
attend  the  trial,  and  so  has  omitted  to  take  his  deposition,  and 
the  witness  fails  to  appear,  a  continuance  should  be  granted. 
(People  V.  Brown,  46  Cal.  102.) 

J.  H.  Peterson,  Atty.  Genl.,  J.  J.  Guheen,  E.  G.  Davis  and 
T.  C.  CoiBn,  Assistants,  for  Respondent. 

The  courts  have  been  uniform  in  holding  that  a  continuance 
should  not  be  granted  upon  a  showing  of  this  nature,  wherein 
the  testimony  to  be  adduced  is  only  of  an  impeaching  nature. 
(Gerstenkorn  v.  State,  38  Tex.  Cr.  App.  621,  44  S.  W.  503; 
Gipson  v.  State,  58  Tex.  Cr.  App.  403,  126  S.  W.  267 ;  Oiles 
V.  State  (Tex.  Cr.  App.),  157  S.  W.  943;  4  Ency.  PL  &  Pr. 
853 ;  Dec.  Digest,  Criminal  Law,  sec.  596,  subd.  3.) 

FLYNN,  District  Judge. — Defendants  were  convicted  of 
violating  the  local  option  law,  under  an  information  contain- 
ing two  counts:  The  first  charging  the  defendants  with  an 
illegal  sale  of  whisky  on  April  5,  1913,  and  the  second,  char- 
ging a  like  sale  on  the  following  day.  Prom  a  judgment  of 
fine  and  imprisonment  against  each  defendant  on  each  count, 
and  from  an  order  overruling  their  motion  for  a  new  trial, 
defendants  appeal. 

The  first  assignment  of  error  is  that  the  trial  court  abused 
its  discretion  in  refusing  to  grant  a  postponement  of  the 
trial  for  a  period  of  ten  days  or  two  weeks.  The  informa- 
tion was  filed  on  April  30,  1913,  and  defendants  on  the  fol- 
lowing day  pleaded  not  ^ilty.  Before  the  case  was  set  for 
trial,  aflSdavits  for  continuance  were  filed  and  the  case  con- 
tinued for  the  term.  On  October  10,  1913,  the  case  was  set 
for  trial  on  October  21st.  The  record  does  not  show  that 
the  case  was  called  or  reached  until  October  31st,  on  which 
day  it  was  again  set  for  trial  on  November  6th,  1913.  At  the 
opening  of  court  on  November  5th,  defendants  moved  for  a 
postponement  of  the  trial  for  a  period  of  ten  days  or  two 
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weeks  and  filed  in  support  of  said  motion  the  affidavit  of  de- 
fendant Cannon.  The  motion  was  denied  and  a  recess  was 
taken  by  the  court  until  1 :30  P.  M.  of  that  day,  at  which  time 
defendants  filed  a  supplementary  affidavit  of  Cannon  in 
support  of  their  motion  for  postponement,  and  the  motion 
was  again  denied,  whereupon  the  trial  proceeded  with  the 
result  above  stated. 

Without  desiring  to  countenance  a  practice  which  might 
permit  or  encourage  attorneys  to  fire  one  charge  of  legal 
ammunition  at  a  trial  court  and  await  results  before  firing 
again,  we  think  that  these  two  affidavits  should  be  considered 
as  a  whole  in  determining  whether  there  was  error  in  denying 
the  postponement  prayed  for.  The  first  of  these  two  affi- 
davits recites  that  on  October  11,  1913,  affiant  caused  a  sub- 
poena to  issue,  which  was  served  on  one  Hutto,  a  necessary 
and  material  witness  for  defendant ;  that  Hutto  agreed  to  be 
present  and  testify,  but  that  through  no  fault  of  affiant  or  of 
his  own  Hutto  is  compelled  to  be  absent  from  the  state,  for 
the  reason  that  Hutto  is  under  bail  to  appear  before  the  dis- 
trict court  of  Elko  county,  Nevada,  on  an  indictment  for  a 
felony  therein  pending,  the  trial  of  which  has  been  set  for 
November  10th,  1913 ;  that  said  Hutto  has  been  compelled  to 
go  to  Nevada  to  answer  to  said  indictment  and  to  properly  de- 
fend himself  to  the  charge  therein;  that  without  affiant's 
knowledge  and  notwithstanding  the  service  of  said  subpoena, 
Hutto  left  the  state  of  Idaho  and  refuses  to  return  until  after 
his  own  trial  in  Nevada ;  that  Hutto  agrees  to  be  present  and 
will  be  present  and  testify  on  behalf  of  defendant  if  this 
cause  is  postponed  to  another  day  of  the  present  term.  The 
affidavit  states  that  Hutto  will  testify  that  on  and  prior  to 
May  10, 1913,  T.  F.  McConvill,  the  prosecuting  witness  against 
this  defendant  on  the  charge  herein,  stated  to  Hutto  that  he, 
McConvill,  had  never  purchased  or  been  given  any  liquor  by 
this  defendant  and  that  he  had  no  relations  with  this  defend- 
ant in  regard  to  any  matters  which  might  constitute  a  viola- 
tion of  the  liquor  laws  of  this  state;  that  McConvill  stated 
that  any  testimony  given  by  him  against  this  defendant  would 
be  false,  and  that  he  considered  it  best  to  leave  the  state  of 
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Idaho  so  that  he  might  not  be  compelled  to  take  the  stand ;  that 
he  requested  Hutto  to  procure  a  conveyance  for  him  so  that 
he  might  leave  the  state  and  go  to  Mexico ;  that  he  did  leave 
the  state  May  10,  1913 ;  that  in  the  presence  of  said  Hutto,  he 
signed  the  following  written  statement: 

''State  of  Nevada, 
County  of  - 

**T.  F.  McConvill,  being  by  me  first  duly  sworn,  upon  his 
oath,  says:  I  am  the  prosecuting  witness  in  the  criminal  ac- 
tions, wherein  the  State  of  Idaho  is  prosecuting  S.  W.  Harris, 
James  T.  Nelson,  Fred  Estes,  Dwight  E.  Cannon  and  Ferdi- 
nand Schuster  for  illegal  sale  of  intoxicating  liquors,  now 
pending  in  the  District  Court  of  the  Fourth  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  county  of  Twin  Falls,  and 
I  am  a  witness  for  the  state  in  each  and  all  of  said  cases. 

"I  make  the  statement  freely  and  voluntarily  that  I  have 
never  at  any  time  bought  of  said  parties  above  named,  or 
either  of  them,  any  intoxicating  liquors,  and  neither  of  said 
parties  has  at  any  time  given  me  any  intoxicating  liquors. 

*'T.  F.  McCONVILL.'' 

Cannon's  second  affidavit  is  in  substance  as  follows:  A  re- 
iteration and  adoption  of  the  statements  and  allegations  of 
his  first  affidavit ;  that  Hutto  has  the  original  statement  alleged 
to  have  been  signed  by  McConvill,  and  refuses  to  surrender 
the  same,  because  he  deems  it  material  evidence  in  his  own 
behalf  at  his  forthcoming  trial  in  Nevada ;  that  if  this  trial  is 
postponed  until  a  later  date  of  the  present  term,  or  until  on 
or  about  November  17,  1913,  affiant  will  be  able  to  procure  the 
said  original  statement  from  Hutto  and  show  by  an  inspec- 
tion thereof  and  comparison  with  other  documents  signed  by 
McConvill  and  also  by  handwriting  experts  and  others 
familiar  with  McConvill's  signature  that  said  statement  was 
in  fact  signed  by  McConvill;  that  affiant  is  informed  that 
McConvill  intends  to  deny  his  signature  thereto  and  that  affi- 
ant cannot  corroborate  Hutto 's  testimony  except  by  produc- 
tion of  the  original  document. 

The  prosecuting  attorney  objected  to  the  postponement,  but 
gave  no  reasons  therefor,  and  admitted  that  if  Hutto  were 
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present  in  court  he  would  testify  to  the  facts  set  forth  in 
the  first  of  the  foregoing  affidavits,  whereupon  the  application 
for  postponement  was  denied. 

Defendant's  bill  of  exceptions,  certified  to  by  the  trial 
judge,  recites  *'that  it  appeared  to  the  court  that  said  post- 
ponement would  not  require  the  cause  to  go  over  for  the  term 
of  court  but  that  the  said  term  would  and  did  continue  until 
after  the  20th  day  of  December  of  said  year,  during  which 
time  a  jury  would  be  and  actually  was  in  attendance  upon  the 
said  court  for  the  trial  of  any  and  all  causes  coming  before  the 
same.'' 

Section  7795,  Rev.  Codes,  provides  that  "When  an  indict- 
ment is  called  for  trial,  or  at  any  time  previous  thereto,  the 
court  may,  upon  sufficient  cause,  direct  the  trial  to  be  post- 
poned to  another  day  of  the  same  or  of  the  next  term."  What 
is  ''sufficient  cause"  is  a  matter  to  be  determined  by  the  trial 
court,  and  its  action  in  respect  of  the  postponement  or  con- 
tinuance can  be  disturbed  only  where  the  record  shows  an 
abuse  of  judicial  discretion.  This  court  has  heretofore  held 
that  ''To  entitle  the  defendant  to  a  postponement  of  the  trial 
on  the  ground  of  the  absence  of  a  witness,  he  must  show  what 
he  expects  to  and  will  prove  by  such  witness;  that  such  evi- 
dence is  material  to  his  defense;  that  such  evidence  is  true; 
that  the  witness  is  not  absent  by  his  procurement  or  with  his 
consent;  that  he  has  used  due  diligence  to  procure  the  pres- 
ence of  said  witness  at  the  trial,  and  failed  to  do  so ;  and  that 
there  is  a  reasonable  probability  that  he  can  and  will  procure 
the  attendance  of  said  witness  at  the  next  term  of  the  court." 
(State  V.  Corcoran,  7  Ida.  220,  61  Pac.  1034.) 

It  has  also  been  decided  that  the  provisions  of  sec.  4372, 
Rev.  Codes,  are  applicable  to  the  trial  of  criminal  actions. 
That  statute  provides:  "A  motion  to  postpone  a  trial  on  the 
ground  of  the  absence  of  evidence  can  only  be  made  upon  affi- 
davit showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure  it. 
The  court  may  also  require  the  moving  party  to  state,  upon 
affidavit,  the  evidence  which  he  expects  to  obtain ;  and  if  the 
adverse  party  thereupon  admit  that  such  evidence  would  be 
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given,  and  that  it  be  considered  as  actually  given  on  the  trial, 
or  offered  and  overruled  as  improper,  the  trial  must  not  be 
postponed."     {Territory  v.  Outhrie,  2  Ida.  432,  17  Pac.  39.) 

Under  the  rules  prescribed  by  the  foregoing  statutory  pro- 
visions, as  construed  in  the  above  decisions,  did  the  trial  court 
err  in  refusing  to  postpone  the  trial  t  In  determining  this 
question,  we  are  of  the  opinion  that  the  period  of  the  post- 
ponement asked  for  is  a  very  material  element  to  be  con- 
sidered. Though  there  might  be  no  abuse  of  discretion  in 
refusing  to  permit  a  continuance  which  would  cause  the  trial 
to  go  over  the  term,  it  may  easily  happen  that  under  the  same 
showing  it  would  be  error  to  deny  a  postponement  of  the  trial 
until  a  later  day  in  the  same  term.  Trial  courts  are  usually 
fully  justified  in  refusing  not  only  continuances,  but  even 
temporary  postponements,  where  such  postponements  would  so 
disarrange  their  calendars  as  to  leave  the  court  and  jury  with- 
out cases  to  hear  or  necessitate  an  unreasonable  retention  of 
trial  juries  and  the  consequent  expense  to  the  county,  or  the 
prolonged  detention  of  the  state's  witnesses  with  the  added 
expense  and  possible  loss  of  their  testimony ;  but  none  of  these 
reasons  appear  here,  and  the  record  fails  to  show  the  grounds 
of  the  prosecuting  attorney's  objection  to  postponement. 

The  affidavits  for  a  postponement  in  this  case  are  in  con- 
formity with  the  rule  stated  in  State  v.  Corcoran,  supra,  ex- 
cept that  they  fail  to  state  ''that  such  evidence  is  true,"  but 
inasmuch  as  the  affidavits  state  explicitly  that  the  written 
statement  of  McConvill  was  signed  by  him,  that  Hutto  saw 
him  sign  it  and  would  so  testify  and  would  present  the  state- 
ment in  court  for  inspection,  we  think  that  the  affidavits 
should  not  be  held  insufficient  in  this  regard. 

While  we  recognize  and  approve  the  rule  that  continuances 
should  not  be  granted  to  secure  testimony  for  the  purpose  of 
impeachment,  we  feel  that  the  interests  of  justice  and  the 
right  of  defendant  to  have  all  the  material  evidence  available 
in  his  behalf  presented  to  the  jury  would  have  been  better 
preserved  by  granting  the  postponement  in  this  case.  It  does 
not  appear  that  the  postponement  would  have  incommoded 
the  court  or  the  prosecution ;  and  it  is  shown  that  defendants 
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were  diligent  in  their  efiEorts  to  obtain  the  absent  evidence; 
that  the  evidence  was  material;  that  there  was  a  reasonable 
probability  of  securing  it  within  ten  days  or  two  weeks. 
Keeping  in  mind  the  fact  that  there  is  a  difference  between 
an  application  for  a  continuance  over  the  term  and  a  short 
postponement  within  the  term,  we  feel  that  where  an  affidavit 
for  the  postponement  of  the  trial  of  a  criminal  action  is  based 
upon  the  absence  of  a  material  witness  and  of  a  document  in 
the  possession  of  such  witness,  even  though  the  testimony  of 
such  witness  and  the  document  itself  are  of  impeaching  char- 
acter, and  after  being  served  with  a  subpoena  in  the  case 
such  witness  has  left  the  state  to  answer  to  a  charge  of  felony 
in  another  state,  refusing  to  surrender  such  document  because 
he  deems  it  material  in  his  own  trial,  but  there  is  reasonable 
probability  that  he  will  return  with  the  document  and  testify 
if  the  present  trial  is  postponed  as  requested  for  a  period  of 
ten  days  or  two  weeks,  and  it  does  not  appear  that  either  the 
court  or  the  state  will  be  incommoded  by  such  postponement, 
it  is  an  abuse  of  discretion  on  the  part  of  the  trial  court  to 
refuse  such  postponement. 

This  determination  renders  it  unnecessary  to  pass  on  the 
other  assignments  of  error.  It  is  therefore  ordered  that  the 
judgment  of  the  trial  court  be  reversed  and  that  a  new  trial 
be  granted  to  defendants. 

No  oral  argument  has  been  made  in  this  case  and  the  fore- 
going conclusion  has  been  reached  solely  from  an  examination 
of  the  record  and  briefs  on  file  in  this  court. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


Digitized  by 


Google 


June,  1914.]  State  v.  Grant.  189 

Points  Decided. 


(June  18,  1914.) 
STATE,  Respondent,  v.  WALTER  A.  GRANT,  AppeUant. 

[140  Pa<5.  959.] 

AbSON — OOBBOBOBATION  OF  EVIDENGE  OF  ACCOMPLICE — SEC.  7871  CON- 
STRUED— Instructions — Question  of  Accompuce  for  Jury — 
What  Necessary  to  Constitute  Accomplice — Indeterminate 
Sentence  Act — Discretion  of  Trial  Court  in  Denying  Motion 
FOR  New  Trial. 

1.  Under  the  provisions  of  sec.  7871,  Ect.  Codes,  the  corrobo- 
rating evidence  required  to  substantiate  the  testimony  of  an 
accomplice  must  be  upon  some  material  fact  or  circumstance 
which,  standing  alone  and  independent  of  the  testimony  of  the 
accomplice,  tends  to  connect  the  defendant  with  the  commission 
of  the  offense.  (State  v,  Knudston,  11  Ida.  524,  83  Pac.  226, 
approved.) 

2.  When  the  question,  as  to  whether  a  witness  is  an  accom- 
plice, arises  in  a  criminal  case  under  sec.  7871,  Rev.  Codes,  it  is 
the  duty  of  the  trial  court  to  instruct  the  jury  on  the  law  of 
accomplices,  and  leave  the  question  as  to  whether  or  not  any  wit- 
ness is  an  accomplice  in  the  commission  of  the  offense  charged, 
for  the  decision  of  the  jury  as  a  matter  of  fact,  unless  it  appear 
without  substantial  conflict  in  the  testimony  that  such  witness  was 
an  accomplice. 

3.  In  order  to  make  a  person  an  accomplice  in  the  commis- 
sion of  a  crime,  some  aiding,  abetting  or  actual  encouragement, 
by  such  person  must  be  shown.  Mere  presence  at  the  plotting 
of  a  crime  or  silent  acquiescence  in  its  commission  is  not,  in  the 
absence  of  a  legal  duty  to  act,  sufficient  to  constitute  one  an 
accomplice. 

4.  The  failure  to  disclose  known  facts  regarding  the  commis- 
sion of  a  crime  does  not  render  one  having  such  knowledge  an 
accomplice  of  the  person  who  committed  the  crime. 

5.  Held,  that  under  the  provisions  of  sec.  1,  chap.  200,  of 
the  laws  of  1911  (Sess.  Laws.  1911,  p.  664),  amending  sec.  1 
of  the  indeterminate  sentence  act  of  1909,  taken  together  with 
sec.  7008,  R«v.  Codes,  fixing  the  penalty  for  the  crime  of  arson 
in  the  first  degree  at  a  minimum  sentence  of  two  years  and  maxi- 
mum for  life,  the  defendant  was  legally  sentenced  to  serve  a 
maximum  term  of  fifty  years  in  the  state  penitentiary,  with  a 
minimum    of    twenty-five   years. 
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6.  A  wide  discretion  is  vested  in  the  trial  eonrt  in  determin- 
ing the  weight  to  be  given  to  the  statements  contained  in  affidavits 
on  motion  for  a  new  trial  on  the  ground  of  newlj  discovered 
evidence,  and  the  action  of  the  trial  court  in  denying  such  motion 
will  not  be  disturbed  where  the  discretion  reposed  is  not  shown 
to  have  been  abused. 

7.  The  action  of  the  trial  court  refusing  to  strike  from  the  flies 
counter-affidavits  submitted  bj  the  state  on  defendant's  showing  on 
motion  for  a  new  trial,  on  the  ground  that  such  counter-affidavits 
are  immaterial  and  irrelevant,  is  not  a  ground  for  reversal  of  a 
judgment  of  conviction,  where  it  does  not  appear  that  the  defend- 
ant has  been  prejudiced  bj  allowing  such  counter-affidavits  to 
remain  in  the  record. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  in  and  for  Bannock  County.  Hon.  J.  M.  Stevens, 
Judge. 

The  defendant  was  convicted  of  the  crime  of  arson  in  the 
first  degree  and  appealed.    Judgment  affirmed. 

Clark  &  Budge  and  Carl  Barnard,  for  Appellant. 

''The  corroborating  evidence  required  by  sec.  7871,  R«v. 
Codes,  must  be  upon  some  material  fact  or  circumstance  which, 
standing  alone  and  independent  of  the  evidence  of  the  accom- 
plice, tends  to  connect  the  defendant  with  the  commission  of 
the  offense."  (State  v.  Knudtson,  11  Ida.  524,  83  Pac.  226; 
State  V.  Bo7id,  12  Ida.  424,  86  Pac.  43.) 

'*  Where  the  facts  are  not  in  dispute,  where  the  acts  and 
conduct  of  the  witness  are  admitted,  it  becomes  a  question  of 
law  for  the  court  to  say  whether  or  not  those  acts  and  facts 
make  the  witness  an  accomplice."  {People  v,  Coffey,  161 
Cal.  433,  119  Pac.  901,  39  L.  R.  A.,  N.  S.,  704;  People  v. 
Bunkers,  2  Cal.  App.  197,  84  Pac.  364,  370.) 

This  court  held  in  the  Matter  of  Setters,  23  Ida.  270,  128 
Pac.  1111,  that  under  the  provisions  of  the  indeterminate 
sentence  act  of  March  11,  1909,  where  the  minimum  sentence 
is  fixed  by  law,  the  court  has  no  power  to  fix  a  different 
minimum. 
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The  affidavits  of  George  Charles  Edwards  and  Barney 
Horgan  set  forth  facts  sufficient  to  have  justified  and  required 
the  trial  court  to  grant  appellant's  application  for  a  new  trial. 
{Bates  v.  State  (Miss.),  32  So.  915;  Stewart  v.  State,  52  Tex. 
Cr.  100,  105  S.  W.  809;  Piper  v.  State,  57  Tex.  Cr.  605,  124 
S.  W,  661.) 

J.  H.  Peterson,  Atty.  Genl.,  J.  J.  Guheen  and  T.  C.  Coffin, 
Assistants,  and  D.  C.  McDougall,  for  Bespondent. 

As  to  whether  or  not  a  witness  is  an  accomplice  is  a  ques- 
tion for  the  jury,  even  though  the  testimony  is  not  in  conflict, 
for  it  is  almost  always  necessary  to  construe  the  language 
used  by  the  witnesses  for  the  purpose  of  determining  the  pre- 
cise connection  of  a  witness  with  the  one  who  committed  the 
crime.  (People  v.  Creegan,  121  Cal.  554,  53  Pac.  1082 ;  People 
V.  Coffey,  161  Cal.  433,  119  Pac.  901,  39  L.  R.  A.,  N.  S.,  704; 
People  V.  Bunkers,  2  Cal.  App.  197,  84  Pac.  364,  370.) 

Consenting  and  acquiescing  in  the  commission  of  a  crime 
does  not  render  one  an  accomplice  within  the  meaning  of  sec. 
7871,  or  a  principal  within  the  meaning  of  sec.  6342,  Rev. 
Codes.     (Moore  v.  State,  4  Okl.  Cr.  212,  111  Pac.  822.) 

The  witness  Truman,  alias  Edwards,  was  not  an  accomplice 
in  the  commission  of  the  crime  in  the  case  at  bar.  (Levering 
V.  Commonwealth,  132  Ky.  666,  136  Am.  St.  192,  117  S.  W. 
253,  19  Ann.  Cas.  140.) 

The  corroboration  in  the  case  at  bar,  independent  of  the 
testimony  of  Edwards,  is  sufficient  under  sec.  7871,  Rev. 
Codes.     (Chandler  v.  State,  60  Tex.  Cr.  329, 131  S.  W.  598.) 

When  a  new  trial  is  asked  upon  the  ground  of  newly  dis- 
covered evidence,  the  truth  of  the  affidavits  and  their  mate- 
riality are  essential  elements.  (Arnold  v.  Skaggs,  35  Cal. 
684;  People  v.  Weber,  149  Cal.  325,  86  Pac.  671.) 

''Mere  concealment  of  a  crime,  or  falsifying  about  knowl- 
edge thereof,  does  not  render  a  witness  an  accessory  or  accom- 
plice." (Alexander  v.  State,  49  Tex.  Cr.  93,  90  S.  W.  1112; 
Schackey  v.  State,  41  Tex.  Cr.  255,  53  S.  W.  877;  Alford  v. 
State,  31  Tex.  Cr.  299,  20  S.  W.  553.) 
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AILSHIE,  C.  J.— In  the  month  of  July,  1913,  the  appel- 
lant, Walter  A.  Grant,  and  one  W.  M.  Truman,  generally 
known  as  Billie  Edwards,  were  engaged  in  conducting  in  the 
city  of  Pocatello  the  Horseshoe  Pool  Hall,  which  contained 
in  addition  to  pool  tables  a  stock  of  tobacco  and  cigars.  An 
important  part  of  the  business  was  an  illegal  traffic  in  intoxi- 
cating liquors,  the  county  being  at  that  time  prohibition  terri- 
tory. Edwards  was  a  partner  of  appellant  in  this  illegal 
traffic,  but  had  no  interest  in  the  legitimate  part  of  the  busi- 
ness. Associated  with  these  two  men  about  this  time,  as  an 
assistant  in  their  clandestine  operations  and  as  a  hanger-on 
about  the  place,  was  a  negro  by  the  name  of  John  L.  Thomas, 
commonly  known  as  *  *  Frisco  * ' ;  also  another  man  by  the  name 
of  Mcllvaine.  All  these  men,  with  the  possible  exception  of 
Edwards,  who  had  recently  arrived  in  town,  were  already 
at  that  time  in  ill  favor  with  the  authorities.  The  appellant 
himself  had  been  indicted  at  the  March  term  of  the  district 
court  for  Bannock  county  upon  two  charges,  one  for  maintain- 
ing a  common  nuisance  in  a  prohibition  district,  the  other  for 
a  violation  of  the  anti-gambling  law.  To  the  first  charge  he 
plead  guilty  and  was  fined  $500,  which  he  paid.  The  second 
charge  was  still  pending  at  the  time  of  the  occurrence  of  the 
events  herein  referred  to.  Mcllvaine  had  been  repeatedly 
arrested  for  bootlegging,  and  Thomas,  according  to  his  own 
testimony,  was  being  constantly  hounded  by  the  police. 

On  July  21,  1913,  according  to  the  testimony  of  Edwards 
and  Thomas,  appellant  sent  a  message  to  Thomas  by  Edwards 
that  he  would  like  to  see  him  at  the  pool  hall  about  midnight 
of  that  day.  In  the  interview  between  appellant  and  Thomas 
at  that  hour  in  the  back  room  of  the  pool  hall,  Edwards  was 
present  part  of  the  time,  passing  back  and  forth,  drinking 
with  Grant  and  Thomas,  and  listening  to  much  of  their  con- 
versation. In  this  conversation  Grant  offered  Thomas  $100 
if  he  would  burn  the  residence  of  the  prosecuting  attorney, 
C.  D.  Smith,  stating  as  a  reason  that  he  wanted  to  teach  him 
a  lesson  for  interfering  too  zealously  with  the  bootlegging 
business.  After  some  parley,  Thomas  agreed  to  commit  the 
crime  for  that  sum,  and  it  was  agreed  that  on  the  following 
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day  appellant  should  show  Thomas  where  Smith  lived.  On 
the  afternoon  of  July  22d  Thomas  met  Edwards  and  Grant 
at  the  pool  hall  and  started  with  them  to  go  to  Smith's  house, 
which  was  in  another  part  of  the  city.  On  their  way,  how- 
ever, they  saw  a  policeman  at  a  distance  and  the  members  of 
the  party  separated.  Later  on  in  the  afternoon  Thomas 
again  joined  appellant,  and  the  two  proceeded  to  the  locality 
of  Smith's  house,  which  was  pointed  out  to  Thomas  by  appel- 
lant. During  the  evening  of  that  day  Grant,  Edwards, 
Thomas  and  Mcllvaine  met  in  the  back  part  of  the  pool  hall, 
and  arrangements  were  completed,  not  only  for  the  burning 
of  Smith's  house  by  Thomas,  but  for  the  burning  of  a  police- 
man 's  house  on  the  other  side  of  the  city  by  Mcllvaine,  with 
the  avowed  purpose  of  having  the  fires  occur  at  the  same  time 
so  as  to  embarrass  the  fire  department  in  controlling  them. 
At  this  interview  also  the  parties  partook  freely  of  liquor  to 
brace  their  nerves  and  make  bigger  fools  of  themselves  than 
they  usually  were. 

At  about  2:30  on  the  morning  of  the  23d,  Thomas  made 
two  attempts  to  carry  out  his  part  of  the  program.  The  first 
time  the  fire  went  out  before  getting  well  started.  On  re- 
turning to  the  pool  hall  he  met  Grant  and  Edwards  there. 
Grant  accused  him  of  not  having  made  a  good  job  of  it  because 
no  alarm  had  sounded.  In  about  half  an  hour  he  started  out 
again  and  made  a  second  attempt,  after  which  he  returned 
to  the  pool  hall  finding  Grant  and  Edwards  still  there.  On 
this  occasion  the  fire  got  quite  a  start,  an  alarm  was  given, 
and  the  conflagration  was  extinguished  by  the  fire  depart- 
ment. No  alarm  was  heard  at  the  pool  hall  and  Grant  again 
accused  Thomas  of  having  made  a  bad  job  of  the  undertak- 
ing. Shortly  after  the  parties  separated.  Later  on  in  the 
same  day  and  toward  evening  they  met  again  in  Edward's 
lodgings.  Thomas  demanded  pay  for  his  services.  Edwards 
said  that  he  ought  to  receive  something,  and  Grant  thereupon 
gave  him  $5. 

Other  evidence  was  introduced  by  the  state,  mostly  in  the 
way  of  corroboration  of  the  statements  made  by  Thomas  and 
Edwards.     Concerning  this  evidence,  it  is  sufficient  to  ob- 
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serve  that  although  Thomas  and  Edwards  are  corroborated  in 
minor  details  by  credible  witnesses  for  the  state  as  to  circum- 
stances attending  the  commission  of  the  crime,  the  circum- 
stances testified  to  can  hardly  be  deemed  to  connect  the  de- 
fendant with  the  crime.  {State  v,  Knudtson,  11  Ida.  524,  83 
Pac.  226.) 

It  was  shown,  among  other  things,  that  he  had  a  motive 
for  ill-will  against  the  prosecuting  attorney,  and  it  was  tes- 
tified that  he  had  made  a  threat  against  him  several  months 
before.  But  on  the  whole  such  corroboration  was  not  suflS- 
cient,  and  his  conviction  must  be  considered  to  depend  upon 
the  evidence  of  the  witnesses  Thomas  and  Edwards,  the  first 
of  whom  is  a  self-confessed  accomplice.  Sec.  7871,  Rev.  Codes 
is  as  follows : 

"A  conviction  cannot  be  had  on  the  testimony  of  an  accom- 
plice, unless  he  is  corroborated  by  other  evidence,  which  in 
itself,  and  without  the  aid  of  the  testimony  of  the  accomplice, 
tends  to  connect  the  defendant  with  the  commission  of  the 
offense;  and  the  corroboration  is  not  sufficient,  if  it  merely 
shows  the  commission  of  the  offense,  or  the  circumstances 
thereof." 

The  trial  judge  instructed  the  jury  as  follows:  "You  are 
instructed  that  an  'accomplice*  is  one  who  is  concerned  in  the 
commission  of  a  crime  or  connected  with  the  crime  committed, 
either  as  principal  offender  or  as  one  who  advises,  aids  or 
assists  in  the  commission  of  the  unlawful  act. 

**If  you  find  from  the  evidence  that  on  or  about  the  23d 
day  of  July,  1913,  the  place  of  residence  of  C.  D.  Smith  of 
Pocatello,  was  burned  and  that  the  witnesses,  W.  M.  Edwards 
and  John  L.  Thomas,  were  concerned  in  the  burning  of  said 
building,  that  is  to  say,  that  said  Edwards  and  Thomas  were 
accomplices  in  the  commission  of  said  crime ;  and  if  you  fur- 
ther find  that  the  evidence  connecting  the  defendant,  Grant, 
with  the  commission  of  said  crime,  is  the  testimony  of  said 
Edwards  and  Thomas,  uncorroborated  by  other  evidence, 
which  in  itself,  and  without  the  aid  of  the  testimony  of  said 
Edwards  and  Thomas,  tends  to  connect  said  defendant  with 
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said  crime,  then  you  are  instructed  that  you  must  find  the 
defendant  not  guilty.'* 

Inasmuch  as  the  jury  found  the  defendant  guilty  with  this 
instruction  before  them,  they  must  have  concluded,  either 
that  there  was  corroborating  evidence  connecting  Grant  with 
the  commission  of  the  crime,  independent  of  the  evidence  of 
Edwards  and  Thomas,  or  that  the  witness  Edwards  was  not 
an  accomplice. 

Our  statute,  sec.  7871,  requiring  the  evidence  of  an  accom- 
plice to  be  corroborated,  is  taken  verbatim  from  the  California 
Penal  Code,  sec.  1111,  and  has  been  repeatedly  construed  by 
the  California  court. 

In  People  v.  Creegan,  121  Cal.  554,  53  Pac.  1082,  that  court 
says:  "It  must  be  assumed'^from  the  verdict  that,  upon  the 
evidence  before  them,  the  jury  found  that  he  was  not  an 
accomplice,  and  if  this  evidence  was  properly  received  their 
verdict  must  be  accepted  as  conclusive  of  the  fact.'* 

And  in  the  case  of  People  v.  Coffey,  161  Cal.  433,  119  Pac. 
901,  39  L.  R.  A.,  N.  S.,  704,  the  same  court  observes: 

**  When  the  question  of  an  accomplice  arises  in  the  trial  of 
a  case,  the  general  and  accepted  rule  is  for  the  court  to  in- 
struct the  jury  touching  the  law  of  accomplices,  and  leave  the 
question  whether  or  not  the  witness  be  an  accomplice  for  the 
decision  of  the  jury  as  a  matter  of  fact.  (People  v,  Kraker, 
72  Cal.  459, 1  Am.  St.  65, 14  Pac.  196.)  " 

The  court  continues  further:  ** Whenever  the  facts  them- 
selves are  in  dispute,  that  is  to  say,  wherever  the  question  is 
whether  the  witness  did  or  did  not  do  certain  things,  which, 
admittedly,  if  he  did  do  them,  make  him  an  accomplice,  the 
jury's  finding,  upon  familiar  principles,  is  not  disturbed. 
But  where  the  facts  are  not  in  dispute,  where  the  acts  and 
conduct  of  the  witness  are  admitted,  it  becomes  a  question  of 
law  for  the  court  to  say  whether  or  not  those  acts  and  facts 
make  the  witness  an  accomplice." 

And  in  People  v.  Bunkers,  2  Cal.  App.  197,  84  Pac.  364, 
370,  it  is  stated  in  the  syllabus  as  follows:  ** Before  a  convic- 
tion for  crime  can  be  set  aside  for  want  of  testimony  cor- 
roborating the  evidence  of  an  accomplice,  as  required  by  Penal 
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Code,  sec.  1111,  it  must  appear  without  substantial  conflict 
in  the  evidence  that  the  witnesses  who  gave  corroborative  evi- 
dence were  also  accomplices,  and  where  there  is  a  conflict  on 
that  question,  it  will  be  presumed  in  aid  of  the  verdict  that 
the  jury  found  that  such  witnesses  were  not  accomplices." 
We  believe  that  this  correctly  states  the  law. 

In  the  flrst  place,  it  will  be  noted  that  Edwards  is  not 
alleged  to  have  participated  in  the  actual  commission  of  the 
crime  by  the  man  Thomas,  but  to  have  aided,  abetted  and  en- 
couraged its  commission  in  association  with  the  appellant 
Grant.  It  is  admitted  that  he  had  a  complete  knowledge  of 
what  was  going  on;  he  was  familiar  with  every  step  of  the 
conspiracy;  he  was  present  at  the  successive  interviews  at 
which  the  crime  was  planned.  Counsel  for  appellant  have  ^et 
forth  in  their  brief  at  length  those  passages  from  the  testi- 
mony which  they  claim  show  his  criminal  participation.  But 
taking  all  this  at  its  face  value,  none  of  the  evidence  cited 
shows  active  participation  on  the  part  of  Edwards.  He  was 
present  at  these  interviews,  but  he  had  a  right  to  be  on  the 
premises  in  the  pool  hall  where  they  occurred,  being  a  partner 
in  business  with  Grant. 

It  is  charged  that  his  actions  indicate  he  kept  watch  on 
customers  or  others  entering  the  premises,  in  order  that  ap- 
pellant and  Thomas  might  not  be  disturbed  or  overheard  by 
others  in  the  discussion  of  their  nefarious  undertaking.  But 
this  is  not  conclusive;  the  testimony  shows  that  liquor  was 
constantly  in  evidence  at  all  these  interviews  in  the  back  room 
of  the  pool  hall,  a  condition  of  itself  to  be  guarded  from 
prying  eyes  in  prohibition  territory  and  on  behalf  of  men 
who  were  already  known  violators  of  the  law.  On  the  other 
hand,  it  was  brought  out  in  the  cross-examination  of  Thomas 
that  Edwards  at  a  certain  stage  of  the  conspiracy  expressed 
strong  disapproval  of  this  plot,  which  circumstance  Edwards 
also  states  in  his  own  testimony.  Asked  upon  cross-examina- 
tion why  he  did  not  interfere  to  prevent  it,  or  notify  anyone, 
he  replied:  ''I  didn't  think  that  he  would  do  it;  I  thought 
that  it  was  whisky  talk." 
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But  granting  counsers  contention  to  the  extent  that  the 
attitude  of  Edwards  was  on  the  whole  an  attitude  of  acqui- 
escence, that  he  was  quite  willing  the  crime  should  be  com- 
mitted, that  he*  knew  all  that  was  going  on  and  still  concealed 
his  knowledge  from  the  officers  of  the  law  and  the  party 
against  whom  the  crime  was  concocted,  does  that  attitude 
make  him  an  accomplice  Y 

As  we  have  seen,  the  trial  court  defined  the  meaning  of 
the  term  ** accomplice'*  in  his  instruction  to  the  jury  in  this 
case,  as  ''one  who  is  concerned  in  the  commission  of  a  crime 
or  connected  with  the  crime  committed,  either  as  principal 
offender,  or  as  one  who  advises,  aids  or  assists  in  the  commis- 
sion of  the  unlawful  act."  While  this  definition  might  per- 
haps have  been  made  more  explicit,  it  properly  advises  the 
jury  that  an  accomplice  must  at  least  be  **one  who  advises, 
aids  or  assists."  The  evidence  does  not  show  that  Edwards 
was  anything  more  than  an  interested  listener  at  these  inter- 
views, not  present  at  all  the  conversation,  taking  little  part 
in  it  himself,  not  encouraging  in  any  way  the  commission  of 
the  crime.  The  most  overt  act  of  which  he  can  be  accused,  so 
far  as  disclosed  by  the  record  before  us,  was  accompanying 
the  appellant  and  Thomas  on  the  occasion  when  appellant 
proposed  to  show  Thomas  where  Smith's  house  was. 

Now,  a  mere  mental  state  of  uncommunicated  consent  or 
acquiescence  on  the  part  of  a  bystander,  where  a  crime  is 
being  instigated,  is  not  sufficient  to  make  him  an  accomplice 
in  its  commission.  Some  aiding,  abetting  or  actual  encourage- 
ment on  his  part  is  essential.  (12  Cyc.  186.)  As  said  in  the 
leading  case  of  Levering  v.  Comynonwealth,  132  Ky.  666,  136 
Am.  St.  192,  117  S.  W.  253,  19  Ann.  Cas.  140;  ''To  consti- 
tute one  either  a  principal,  an  accessory,  an  aider  and  abettor, 
or  an  accomplice,  he  must  do  something;  must  take  some  part; 
must  perform  some  act  or  owe  some  duty  to  the  person  in 
danger  that  makes  it  incumbent  on  him  to  prevent  the  com- 
mission of  the  crime.  Mere  presence  or  acquiescence  in,  or 
silent  consent  to,  is  not,  in  absence  of  duty  to  act,  legally 
sufficient,  however  reprehensible  it  may  be,  to  constitute  one 
a  principal  or  an  accessory,  or  an  aider  or  abettor,  or  an 
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accomplice."  See,  also,  on  this  point,  Moore  v.  State,  4  Okl. 
Cr.  212,  111  Pac.  822;  Chandler  v.  State,  60  Tex.  Cr.  329, 
131  S.  W.  598 ;  1  Am.  &  Eng.  Ency.  of  Law,  391. 

Edwards  held  toward  Smith,  the  prosecuting  attorney,  no 
such  relation  as  would  make  the  failure  on  Edwards'  part 
to  endeavor  to  prevent  the  execution  of  a  plot  to  burn 
Smith's  house  evidence  of  Edwards'  guilty  agency  in  the 
perpetration  of  the  crime.  (Wharton  on  Criminal  Law,  11th 
ed.,  sec.  171;  Levering  v.  Commonwealth,  supra,) 

Nor  does  the  failure  to  disclose  facts  regarding  the  commis- 
sion of  a  crime  render  a  person  having  knowledge  of  such 
facts  an  accomplice  of  the  one  who  committed  the  crime, 
{Bird  V,  Vnited  States,  187  U.  S.  118,  23  Sup.  Ct.  42,  47 
L.  ed.  100;  Melton  v.  State,  43  Ark.  367;  Cruse  v.  State 
(Tex.  Cr.),  77  S.  W.  818;  Alexander  v.  State,  49  Tex.  Cr.  93, 
90  S.  W.  1112.) 

It  is  further  contended  by  counsel  for  appellant  that  the 
judgment  of  conviction  in  this  case  is  illegal,  in  that  appel- 
lant was  given  a  sentence  of  not  less  than  25  nor  more  than 
50  years.  The  penalty  provided  by  our  statute  for  the  crime 
of  arson  in  the  first  degree  is  a  minimum  of  two  years,  which 
may  be  extended  to  life.  (Sec.  7008,  Rev.  Codes.)  This 
court  held  in  the  case  of  In  re  Setters,  23  Ida.  270,  128  Pac. 
1111,  that  under  sec.  1  of  the  indeterminate  sentence  act  of 
1909,  where  the  minimum  sentence  is  fixed  by  law,  the  court 
is  not  authorized  to  fix  a  different  minimum.  In  the  case  at 
bar,  however,  the  defendant  was  sentenced  under  the  provi- 
sions of  sec.  1,  chap.  200  of  the  Laws  of  1911  (Sess.  Laws 
1911,  p.  664),  amending  sec.  1  of  the  indeterminate  sentence 
act  of  1909,  in  which  amendment  the  following  language 
occurs :  *  *  The  court  imposing  sentence  shall  not  fix  a  definite 
term  of  imprisonment,  but  shall  fix  a  minimum  term  of  im- 
prisonment which  shall  be  not  less  than  the  minimum  pre- 
scribed by  law,  nor  less  than  six  months  in  any  case  .... 
and  the  minimum  term  of  imprisonment  fixed  by  the  court 
shall  not  exceed  one-half  of  the  maximum  term  of  imprison- 
ment fixed  by  statute;  provided  further:  that  in  all  cases 
when  the  maximum  sentence,  in  the  discretion  of  the  court, 
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may  be  for  life  or  any  number  of  years,  the  court  imposing 
the  sentence  shall  fix  a  maximum  sentence." 

Under  this  provision  of  the  amended  statute  the  appellant 
was  lawfully  sentenced. 

Appellant  also  assigns  as  error  the  overruling  of  his  motion 
for  a  new  trial,  and  the  overruling  of  his  motion  to  strike  the 
counter-affidavits  filed  by  the  state.  The  affidavits  submitted 
by  defendant  upon  this  motion  purport  to  make  a  showing 
of  newly  discovered  evidence.  The  two  principal  affidavits 
are  made  by  George  Charles  Edwards  and  Barney  Horgan, 
both  inmates  of  the  county  jail  and  convicted  bootleggers. 
The  first  sets  forth  various  conversations  overheard  by  affiant 
between  Billy  Edwards  and  the  negro  Thomas,  who  were  at 
the  same  time  confined  in  the  county  jail,  from  which  it  is 
made  to  appear  that  the  conviction  of  appellant  was  the  re- 
sult of  a  conspiracy  between  Edwards  and  Thomas  to  give 
perjured  testimony  against  appellant  at  his  trial.  Ilorgan's 
affidavit  alleges  admissions  made  by  the  witness  Edwards  as 
to  appellant's  innocence. 

The  state  filed  a  number  of  counter-affidavits,  and  among 
others,  two  by  other  inmates  of  the  county  jail,  stating  that 
they  were  offered  $50  by  the  affiant  Horgan,  if  they  would 
make  affidavits  on  behalf  of  appellant.  The  state  also  filed 
an  affidavit  by  R.  W.  Jones,  court  reporter,  setting  forth  a 
conversation  between  Thomas  and  Edwards  long  subsequent 
to  the  commission  of  the  crime.  It  is  difficult  to  see  the 
materiality  of  this  last  affidavit  as  a  part  of  the  state's  counter- 
showing,  and  the  trial  court  might  properly  have  stricken  it 
from  the  files,  but  it  is  not  shown  how  its  being  allowed  to 
remain  there  has  prejudiced  appellant. 

The  trial  court,  in  denying  the  motion  for  new  trial  on 
the  ground  of  newly  discovered  evidence,  doubtless  viewed 
with  some  suspicion  the  source  of  the  showing  made,  and 
under  the  circumstances  would  have  been  justified  in  distrust- 
ing the  credibility  and  disinterestedness  of  the  affiants,  George 
Charles  Edwards  and  Barney  Horgan.  A  wide  discretion  is 
vested  in  the  trial  court  in  determining  the  weight  to  be  given 
to  the  statements  contained  in  affidavits  upon  motion  for  a 
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new  trial,  and  we  do  not  think  that  discretion  was  abused  by 
the  trial  judge  in  this  instance. 

Counsel  for  appellant  in  his  argument  before  this  court 
made  certain  statements  of  fact  dehors  the  record,  accom- 
panied by  the  explanation  of  peculiar  exigencies,  which  in 
his  opinion  made  it  his  duty  to  do  so,  and  at  the  same  time 
informally  presented  to  the  court  an  unauthenticated  report 
of  the  testimony  of  the  witness  Thomas  upon  the  later  trial 
of  the  witness  Edwards  for  the  same  offense  of  which  appel- 
lant was  convicted;  such  testimony  having  been  given  at  a 
date  subsequent  to  the  filing  of  the  transcript  in  the  case  at 
bar  in  this  court.  We  sympathize  with  the  zeal  displayed 
by  counsel  on  behalf  of  his  client,  and  may  here  properly  ob- 
serve that  the  client  is  in  no  respect  going  to  suffer  from  any 
lack  of  diligence  on  the  part  of  his  counsel.  We  have,  how- 
ever, examined  this  purported  testimony  of  Thomas  at  the 
trial  of  Edwards,  from  which  it  appears  that  Thomas  avers 
his  testimony  upon  the  trial  of  appellant  Grant,  with  regard 
to  the  noncomplicity  of  Edwards,  to  have  been  false  and 
perjured,  and  that  in  giving  that  testimony  he  purposed  to 
shield  Edwards,  whom  he  now  charges  to  have  been  equally 
culpable  with  appellant  in  the  commission  of  this  crime.  But 
his  testimony  on  the  later  trial  in  no  way  tends  to  relieve 
the  appellant  Grant  from  the  stigma  of  guilt.  Furthermore, 
the  jury  may  as  well  have  believed  the  original  testimony 
given  by  the  witness,  as  that  upon  the  second  trial  wherein 
he  testified  that  his  first  story  was  false. 

The  matters  thus  presented  might  possibly  aflford  ground 
for  the  exercise  of  executive  clemency,  but  this  court  in  de- 
termining any  case  submitted  to  it  upon  appeal  is  necessarily 
confined  to  a  consideration  of  such  facts  as  are  made  to  appear 
from  the  record. 

Under  the  well-known  rule,  the  jury  who  heard  the  wit- 
nesses in  this  case  and  observed  their  demeanor  on  the  stand 
were  the  exclusive  judges  of  the  weight  to  be  attached  to  their 
evidence.  They  listened  to  the  narrative  of  Thomas,  who 
committed  the  crime  at  the  instigation  of  appellant  and  con- 
fessed to  th^m  in  detail  the  manner  of  its  instigation  and 
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perpetration.  They  heard  the  corroborating  testimony  of 
Edwards,  and  under  the  instruction  of  the  court  were  the 
proper  arbiters  of  the  question  as  to  whether  his  participation 
in  the  instigation  of  this  felony  was  such  as  to  make  him  an 
accomplice  in  the  commission  of  it.  They  listened  to  the  wit- 
nesses for  the  defense,  each  one  of  whom,  including  the  de- 
fendant, is  shown  by  the  record  to  have  been  a  convicted 
violator  of  the  law.  It  was  for  the  jury  to  say  whom  among 
these  witnesses  they  believed  and  whom  they  disbelieved,  and 
we  are  not  inclined  to  disturb  their  verdict. 
The  judgment  of  the  lower  court  is  affirmed. 

Sullivan,  J.,  concurs. 


(June  28,  1914.) 

W.  E.  CAMPBELL,  AppeUant,  v.  THE  BANK  &  TRUST 
CO.,  a  Corporation,  and  W.  H.  RALPH,  Respondents. 

[Ul  P*c.  1108.] 

Evn>ENCE — SUPFICIENCT  OT. 

1.    Held,  that  the  evidence  is  suffieient  to  support  the  flndings. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  Nez  Perce  County.  Hon.  E.  C.  Steele, 
Judge. 

Action  to  have  certain  conveyances  of  real  estate  and  cer- 
tain transfers  of  personal  property  canceled  and  held  for 
naught.    Judgment  for  defendants.    Affirmed. 

C.  T.  McDonald  and  J.  S.  McDonald,  for  Appellant,  cite  no 
authorities  on  point  decided. 

James  E.  Babb,  for  Respondents. 

If  the  court  should  find  even  that  there  is  only  a  substantial 
controversy  in  the  evidence  as  to  whether  the  findings  made 
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by  the  court  below  are  true,  it  would  be  necessary  to  affirm 
the  judgment,  since  an  appellate  court  will  not  reverse  find- 
ings of  fact  of  the  lower  court  where  there  is  a  substantial 
controversy  in  the  evidence,  even  though  the  appellate  court 
may  believe  the  court  below  was  wrong.  {Bearing  v.  Hocker- 
smith,  25  Ida.  140,  136  Pac.  994,  syllabus  No.  5,  and  cases 
cited.) 

SULLIVAN,  J. — This  action  was  brought  to  have  certain 
deeds  to  real  property  and  transfers  of  personal  property 
which  were  executed  by  the  appellant  to  the  defendant  bank 
set  aside  and  canceled,  and  the  ground  relied  upon  for  such 
relief  was  duress  in  the  execution  of  said  deeds  and  the  trans- 
fer of  said  personal  property. 

The  issues  being  joined  by  the  answer,  the  cause  was  tried 
by  the  court  and  findings  of  fact  made  and  judgment  entered 
in  favor  of  the  defendants. 

Several  errors  are  assigned,  but  the  main  error  is  the  in- 
suflBciency  of  the  evidence  to  support  the  findings. 

Upon  an  examination  of  the  evidence,  we  are  satisfied  that 
it  is  amply  sufficient  to  sustain  the  findings  and  that  no 
prejudicial  errors  at  law  were  committed  by  the  court  in  the 
trial  of  the  case. 

The  judgment  must  therefore  be  affirmed,  and  it  is  so 
ordered,  with  costs  of  this  appeal  in  favor  of  the  respondents. 

Ailshie,  C.  J.,  concurs. 
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(June  24,  1^14.) 

STATE,  Appellant,  v.  J.  C.  JOHNSON,  G.  F.  HARTLEY 
and  JOSEPH  IRVIN,  Respondents. 

[141  Pac.  565.] 

EXTEEMINATION    OF    PREDATORY    ANIMALS — SeCS.    1197    AND    1198,    ReY. 

Codes,  Construed — Powers  op  State  Sanitary  Board  and  State 
Veterinarian  Under — Payment  op  Bounties  vot  Authorized  by. 

1.  Sees.  1197  and  1198,  Rev.  Codes,  provide  for  the  extermina- 
tion of  predatory  animals  through  the  employment  by  the  live- 
stock sanitary  board  of  "experienced,  competent  and  skilful 
hunters  and  trappers"  at  a  per  diem  compensation.  Such  method 
having  been  specified  by  the  statute,  the  board  and  the  state  vet- 
erinarian acting  with  it  are  precluded  from  resorting  to  other 
methods  of  extermination  not  authorized  by  law,  such  as  the  pay- 
ment of  bounties  for  the  destruction  of  such  aminals  by  persona 
not  in  the  employ  of  the  sanitary  board. 

2.  If  a  statute  is  found  by  experience  to  be  unwise  or  imprac- 
ticable, relief  must  be  sought  through  the  legislature.  Neither  a 
state  board  in  executing  such  statute,  nor  a  court  in  construing 
it,  has  any  authority  to  alter  or  amend  it. 

3.  Held,  that  the  trial  court  properly  advised  the  jury  to 
acquit  the  defendants. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  in  and  for  the  County  of  Ada.  Hon.  Carl  A.  Davis, 
Judge. 

Defendants  were  prosecuted  on  information  for  conspiracy 
in  attempting  to  collect  predatory  animal  bounty  on  spuri- 
ous and  fraudulent  claims.  Defendants  acquitted.  State  ap- 
peals.    Affirmed. 

J.  H.  Peterson,  Atty.  Gen.,  T.  C.  Coffin,  J.  J.  Guheen  and 
E.  G.  Davis,  Assts.,  for  Appellant. 

"Conflict  and  repugnance  in  statutes  should  always  be 
avoided  by  construction,  if  possible.  Indeed,  a  statute  ought, 
upon  the  whole,  to  be  so  construed  that,  if  it  can  be  prevented, 
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no  clause,  sentence  or  word  should  be  superfluous,  void  or 
insignificant."  (Jackson  v.  Kittle,  34  W.  Va.  207,  12  S.  B. 
484.) 

The  narrow  construction  placed  on  this  statute  by  the  dis- 
trict court,  has  the  effect  of  making  the  expression,  *'to  devise 
and  put  into  operation,'*  equivalent  to  the  expression,  "exer- 
cise no  independent  judgment  whatever,  nor  put  into  opera- 
tion any  method  save  what  is  hereafter  set  forth." 

"A  contemporaneous  construction,  after  a  lapse  of  time, 
without  change  of  that  construction  by  legislation  or  judicial 
decision,  has  been  declared  to  be  generally  the  best  construc- 
tion." (Sutherland,  Stat.  Const,  sec.  472;  Smith  v.  Bryan, 
100  Va.  199,  40  S.  E.  652.) 

An  extreme  case  of  where  courts  followed  the  contem- 
poraneous construction  of  oflScers  charged  with  the  enforce- 
ment of  a  statute  is  the  case  of  Peimayer  v.  McConnaughy,  140 
U.  S.  1,  11  Sup.  Ct.  699,  35  L.  ed.  363. 

Karl  Paine  and  Solon  Orr,  for  Respondents. 

A  perusal  of  sees.  1197-1204,  Rev.  Codes,  shows  that  in 
the  enactment  of  this  act,  the  legislature  purposed  that  the 
destruction  of  predatory  animals  should  be  prosecuted  system- 
atically; and  that  the  predatory  animal  fund  is  appropri- 
ated to  bear  the  expenses  of  such  destruction  and  not  as  a 
bounty  fund.  The  intention  is  to  be  ascertained  by  consider- 
ing the  entire  statute.     (Sutherland,  Stat.  Const.,  sec.  239.) 

Sec.  1199  imposes  upon  the  hunters  and  trappers  employed 
by  the  board  the  duty  of  exercising  the  greatest  care  in  put- 
ting out  poison.  The  section  makes  a  violation  of  any  of  its 
provisions  by  any  of  the  hunters  or  trappers  employed  by  the 
board  a  misdemeanor.  A  bounty  claimant  who  so  baited  out 
poison  would  not  be  guilty  of  a  misdemeanor  under  this  sec- 
tion, because  he  is  not  employed  by  the  board.  Thus  sec. 
1199  would  remain  without  operation  or  effect,  and  out  of 
harmony  with  the  remainder  of  the  statute. 

Statutes  must  be  so  construed  as  to  give  effect  to  all  their 
provisions,  so  that  no  part  will  be  inoperative,  and  so  that 
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one  part  will  not  destroy  another.  (Sec.  380,  Lewis'  Suther- 
land, Stat.  Const.) 

Sees.  1200,  1204,  and  indeed  the  major  portions  of  section 
1197  and  all  of  sec.  1198,  are  in  like  manner  rendered  inopera- 
tive under  appellant's  construction,  though  they  are  serially 
related  in  subject  matter. 

**  Where  there  are  in  an  act  specific  provisions  relating  to 
a  particular  subject,  they  must  govern  in  respect  to  that  sub- 
ject, as  against  general  provisions  in  other  parts  of  the  stat- 
ute, although  the  latter,  standing  alone,  would  be  broad 
enough  to  include  the  subject  to  which  the  more  particular 
provisions  relate."  {Ihmsen  v,  Monongahela  Nov.  Co.,  32 
Pa.  153;  King  v.  Armstrong,  9  Cal.  App.  368,  99  Pac.  527; 
Frandzen  v.  San  Diego  County,  101  Cal.  317,  35  Pac.  897 ; 
Nance  v.  8out}iem  Ry.,  149  N.  C.  366,  63  S.  E.  116.) 

While  section  after  section  of  this  act  teems  with  provisions 
governing  the  work  of  the  hunters  and  trappers,  not  a  syllable 
is  expressed  with  respect  to  bounty  claimants,  nor  the  allow- 
ance of  a  bounty. 

There  can  be  no  intent  of  a  statute  not  expressed  in  its 
words.     (Sec.  388,  Lewis'  Sutherland,  Stat.  Const.) 

AILSHIE,  C.  J. — The  defendants  were  jointly  informed 
against  and  charged  with  the  crime  of  conspiracy. 

It  was  alleged  that  the  defendants  presented  to  the  state 
veterinarian  for  allowance  certain  claims  on  the  bounty  fund, 
claiming  a  bounty  for  the  killing  and  destruction  of  certain 
animals,  and  that  these  claims  were  fictitious,  fraudulent  and 
false.  Proofs  were  submitted  in  support  of  the  allegations 
of  the  information,  but  upon  request  of  counsel  for  the  de- 
'  f endants  the  trial  court  advised  the  jury  to  return  a  verdict 
in  favo;*  of  the  defendants,  on  the  ground  that  the  state  live- 
stock sanitary  board  and  veterinary  surgeon  had  no  power  or 
authority  to  allow  claims  for  bounties  for  killing  predatory 
animals,  and  that  the  only  authority  they  had  to  pay  for  the 
killing  of  such  animals  was  by  employing  hunters  and  trap- 
pers as  authorized  by  sec.  1197  of  the  Rev.  Codes,  Defend- 
ants were  acquitted  and  the  state  has  appealed. 
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The  only  question  presented  for  our  consideration  is  *'as 
to  whether  or  not  under  the  provisions  of  sees.  1197  and  1198 
of  the  Rev.  Codes,  the  livestock  sanitary  board  and  state 
veterinarian  have  the  authority  to  provide  for  the  allowance 
of  bounties  for  the  killing  of  predatory  animals."  It  is  quite 
clear  to  us  that  the  board  has  no  such  authority.  Sees.  1197 
and  1198  of  the  Rev.  Codes,  known  as  the  predatory  animal 
act  or  livestock  sanitary  act,  provide  as  follows : 

Sec.  1197.  **It  is  hereby  made  the  duty  of  the  sanitary 
board  to  exercise  a  general  supervision  over  the  subject  of  the 
killing  and  destruction  of  wolves,  coyotes,  wildcats  and  such 
other  wild  animals  as  are  in  the  habit  of  preying  upon  and 
destroying  sheep,  calves,  colts,  pigs,  poultry  and  other  domes- 
tic animals  and  fowls  and  wild  game,  and  to  devise  and  put 
into  operation  such  methods  and  means  as  will  best  secure  and 
attain  the  object  of  exterminating  such  wild,  destructive  and 
pestiferous  animals,  and  to  this  end  they  are  hereby  author- 
ized and  empowered  to  employ  one  or  more  experienced,  com- 
petent and  skilful  hunters  and  trappers,  as  they  may  deem 
necessary,  in  each  or  any  inspection  district  of  the  state; 
whose  duty  it  shall  be  to  work  constantly  and  diligently  with 
guns,  traps,  poison  and  any  and  every  practicable  means  and 
methods,  to  procure  and  bring  about  the  destruction  of  as 
many  of  such  predatory  animals  as  possible." 

Sec.  1198.  *'The  hunters  employed  in  accordance  with  the 
preceding  section  shall  each  receive  such  compensation  as 
may  be  agreed  upon  beforehand,  not  exceeding  three  dollars 
and  fifty  cents  per  day,  and  their  employment  shall  always 
be  liable  to  be  discontinued  at  any  time,  at  the  pleasure  of  the 
board,  and  it  shall  be  the  duty  of  each  and  all  of  them,  at  all 
times,  to  work  at  such  localities  and  along  such  plans  of  opera- 
tion as  the  board  may,  from  time  to  time,  direct,  and  the  board 
is  hereby  empowered  and  authorized  to  purchase  old  or  under- 
sized and  cheap  horses  and  other  animals  to  be  killed  and 
used  as  bait  for  the  purpose  of  poisoning  the  pestiferous 
animals  hereinbefore  mentioned,  as  well  as  all  necessary 
poisons  to  be  used  in  connection  therewith,  and  also  such  traps 
and  ammunition  as  shall  be  necessary  or  useful  for  the  pur- 
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poses  aforesaid :  Provided,  that  the  said  trappers  and  hunters 
must  use  their  own  guns;  and  provided,  further,  that  the 
board  shall  never  expend  a  greater  sum  of  money  in  any  one 
year  than  thirty-five  thousand  dollars,  and  whenever  that 
amount  has  been  expended  in  the  year,  then  and  thereafter 
any  and  all  further  expenditures  for  the  purposes  of  this 
article  shall  terminate  and  cease." 

Sec.  1156  authorizes  the  state  veterinarian  to  act  in  con- 
junction with  the  livestock  sanitary  board  in  the  enforcement 
of  the  act. 

It  will  be  seen  from  an  examination  of  the  foregoing  pro- 
visions of  the  statute  that  it  is  made  **the  duty  of  the  sanitary 
board  to  exercise  a  general  supervision  over  the  subject  of 
the  killing  and  destruction  of  wolves,  coyotes,  wildcats  and 
such  other  wild  animals  as  are  in  the  habit  of  preying  upon 
and  destroying  sheep  ....  and  to  devise  and  put  into  opera- 
tion such  methods  and  means  as  will  best  secure  and  attain 
the  object  of  exterminating  such  wild  animals  ....  and  to 
this  end  they  are  hereby  authorized  and  empowered  to  employ 
one  or  more  experienced,  competent  and  skilful  hunters  and 
trappers,  as  they  may  deem  necessary,  in  each  or  any  inspec- 
tion district  of  the  state." 

Now,  while  the  statute  vests  the  general  supervision  of  the 
subject  in  the  board  and  authorizes  them  to  devise  means  and 
point  out  methods  of  carrying  on  the  work,  the  statute  specifi- 
cally designates  the  agency  through  which  the  work  shall  be 
accomplished,  namely,  through  hunters  and  trappers  to  be 
employed  by  the  board.  If  it  had  been  the  intention  of  the 
legislature  to  authorize  the  payment  of  bounties,  they  would 
undoubtedly  have  so  provided  in  the  statute,  as  had  been  pre- 
scribed in  previous  statutes  in  force  in  both  territorial  times 
and  during  statehood.  Evidently  the  legislature  did  not  in- 
tend to  authorize  the  payment  of  bounties.  Previous  ex- 
periences under  such  law  had  proven  unsatisfactory  and  had 
opened  the  way  to  a  great  deal  of  fraud  which  had  been 
practiced  upon  the  several  counties.  The  legislature,  there- 
fore, created  a  livestock  sanitary  board  and  vested  it  with 
the  power  and  authority  to  employ  hunters,  and  gave  them 
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absolute  control  and  supervision  over  such  employees  and 
the  power  to  direct  and  prescribe  the  means  and  methods 
such  employees  should  use  in  carrying  on  the  work.  Not 
only  this,  but  by  sec.  1199  of  the  statute  certain  restrictions 
are  laid  upon  hunters  and  trappers  who  may  be  employed  by 
the  board,  and  for  a  violation  thereof  or  a  failure  to  observe 
such  restrictions  such  employees  may  be  deemed  guilty  of  a 
misdemeanor  and  punished  accordingly.  The  restrictions  of 
sec.  1199  would  evidently  not  apply  to  mere  bounty  claimants 
and  those  who  are  not  working  in  the  employ  of  the  state 
board  acting  under  the  authority  of  sec.  1197.  Again,  the 
moment  the  board  converts  this  statute  into  a  bounty  statute 
and  begins  paying  bounties,  it  opens  the  doors  to  the  perpetra- 
tion of  the  very  frauds  which  are  charged  in  this  action  and 
which  the  legislature  evidently  intended  to  guard  against. 

It  is  suggested  that  the  board  cannot  accomplish  anything 
by  employing  hunters  and  trappers,  for  the  reason  that  they 
spend  their  time  in  their  own  work  or  do  nothing  and  still 
claim  their  pay  and  that  no  results  will  be  accomplished. 
That  may  be  true,  but  it  would  seem  that  the  board  might  be 
able  to  employ  honest  men  for  this  kind  of  work  as  well  as 
at  anything  else.  However  that  may  be,  if  the  statute  is  un- 
wise or  impracticable,  relief  must  be  sought  through  the  legis- 
lature. Neither  the  board,  nor  the  courts,  have  any  right  to 
alter  or  amend  the  statute. 

The  trial  court  properly  advised  the  jury  to  acquit  the  de- 
fendants, and  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Sullivan,  J.,  and  Walters,  District  Judge,  concur. 
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(June  24,  1914.) 

J.  T.  ELDER,  Administrator,  Appellant,  v.  IDAHO- 
WASHINGTON  NORTHERN  RAILROAD,  a  Cor- 
poration,  Respondent. 

[141  Pac.  982.] 

Amendment— Hefusal  of — Nonsuit — Judgment  of. 

1.  It  is  not  an  abuse  of  discretion  upon  the  part  of  the  trial 
court  to  refuse  permission  to  amend  a  pleading  where  upon  appeal 
a  ease  has  been  remanded  for  a  new  trial,  and  where  the  amend- 
ments sought  were  directly  contradictory  to  the  original  allega- 
tions, and  where  the  amendments  were  sought  for  the  apparent  pur- 
pose of  avoiding  matters  formerly  alleged  and  proven  in  the  case, 
and  upon  which  issue  had  been  joined,  where  no  showing  is  made 
of  excusable  inadvertence  or  mistake,  or  of  fraud  upon  the  part 
of  the  other  party  contributing  thereto. 

2.  iTvidence  examined  and  held  that  upon  close  of  plaintiff's 
ease  a  nonsuit  was  properly  granted. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Kootenai  County.    Hon.  John  M.  Plynn,  Judge.. 

Action  to  recover  damages  for  personal  injuries.  Judg- 
ment of  nonsuit  entered  at  close  of  plaintiff's  case.  Motion 
for  a  new  trial  denied.  Plaintiff  appeals  from  judgment  of 
nonsuit  and  from  order  denying  new  trial.    Affirmed, 

Elder  &  Elder  and  Stiles  &  Devaney,  for  Appellant. 

The  court  should  have  permitted  the  amended  complaint  to 
be  filed  and  served,  and  in  failing  to  do  so  it  did  not  make 
reasonable  use  of  a  sound  discretion  in  the  premises,  and  its 
action  should  therefore  be  reversed  and  the  amendments  per- 
mitted. (Flaherty  v.  Butte  Electric  Ey.  Co,,  43  Mont.  141, 
115  Pac.  40.) 

Where  the  defendant  has  discovered  or  should  have  dis- 
covered the  peril  of  a  person  to  which  his  own  negligence 
may  have  exposed  him  in  the  first  instance,  and  it  is  apparent 
that  he  cannot  escape  therefrom  or  for  any  reason  does  not 
make  the  effort  to  do  so,  or  is  apparently  oblivious  to  or  un- 
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aware  of  his  exposed  condition  and  danger,  the  duty  at  once 
becomes  imperative  for  the  defendant  to  use  all  reasonable 
care  under  the  circumstances  with  the  means  and  facilities  at 
hand  to  avoid  injuring  him,  and  if  this  is  not  done  the  de- 
fendant becomes  liable  in  damages  notwithstanding  the  negli- 
gence of  the  injured  party.  {PUmer  v,  Boise  Traction  Co,, 
14  Ida.  327,  125  Am.  St.  161.  94  Pac.  432,  15  L.  R.  A.,  N.  S., 
254;  Anderson  v.  Great  Northern  Ry,  Co.,  15  Ida.  513,  99  Pac. 
91 ;  2  Bailey  on  Personal  Injuries,  2d  ed.,  sec.  504 ;  Havel  v. 
Minneapolis  etc.  R.  Co.,  120  Minn.  195,  139  N.  W.  137;  Neary 
V.  Northern  Pac.  B.  Co.,  37  Mont  461,  97  Pac.  944, 19  L.  R.  A., 
N.  S.,  446.) 

The  question  of  negligence  should  have  been  submitted  to 
the  jury.  (Schulz  v.  Chicago  M.  <&  St.  Paul  Ry.  Co.,  57  Minn. 
271,  59  N.  W.  192;  Chamberlain  v.  Missouri  Pac.  Ry.  Co., 
133  Mo.  587,  33  S.  W.  437,  34  S.  W.  842;  Anderson  v.  Great 
Northern  Ry.  Co.,  15  Ida.  513,  99  Pac.  91.) 

**  Where  the  appearance  indicates  that  a  person  upon  the 
track  is  in  such  condition  as  to  be  either  insensible  of  his 
danger  or  unable  to  avoid  it,  those  in  charge  of  the  train 
must  use  all  available  means  consistent  with  the  safety  of  those 
on  the  train  to  stop."  {Campbell  v.  Kansas  City  etc.  R.  Co., 
55  Kan.  536,  40  Pac.  997;  Cincinnati  etc.  Ry.  Co.  v.  Long, 
112  Ind.  166,  13  N.  E.  659;  Carrier  v.  Missouri  Pac.  R.  Co., 
175  Mo.  470,  74  S.  W.  1002;  Isbell  v.  New  York  etc.  R.  Co., 
27  Conn.  393,  71  Am.  Dec.  78.) 

Chas.  L.  Heitman,  for  Respondent. 

Said  amendments  change  the  nature  of  the  cause  of  action, 
as  set  forth  in  the  original  complaint.  The  court  committed 
no  error  in  refusing  to  allow  the  proposed  amended  com- 
plaints to  be  filed.  (Chemung  Mining  Co.  v.  Hartley,  9  Ida. 
786,  77  Pac.  226 ;  Warner  v.  Godfrey,  186  U.  S.  365,  376,  22 
Sup.  Ct.  852,  46  L.  ed.  1203 ;  Union  Pac.  R.  Co.  v.  Wyler,  158 
U.  S.  285,  15  Sup.  Ct.  877,  39  L.  ed.  983.) 

On  a  second  trial,  a  party  will  not  be  permitted  to  amend 
his  pleading,  made  with  knowledge  of  all  the  facts,  so  as  to 
deny  facts  which  he  had  previously  alleged,  and  upon  which 
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an  opinion  on  appeal  had  been  based.  (Lilly  v,  Menke,  143 
Mo.  137,  44  S.  W.  730;  Box  v.  Chicago,  B.  I.  &  P.  By,  Co.,  107 
Iowa,  660,  78  N.  W.  694.) 

**In  actions  ex  delicto,  the  wrongful  act  complained  of  is 
the  cause  of  action,  and  an  amendment  of  the  petition  should 
not  be  permitted  where  the  effect  would  be  either  to  sub- 
stitute as  a  cause  of  action  a  wrongful  act  different  from  that 
alleged  in  the  original  petition,  or  to  inject  such  wrong  into 
the  case  as  an  additional  cause."  {Peery  v.  Quincy  etc.  B. 
Co.,  122  Mo.  App.  177,  99  S.  W.  14;  Chicago  &  A.  B.  Co.  v. 
Scanlan,  170  111.  106,  48  N.  E.  826;  Illinois  Cent.  B.  Co.  v. 
Campbell,  170  111.  163,  49  N.  E.  314;  Crosby  v.  Seaboard  Air 
Line  By.,  83  S.  C.  575,  65  S.  E.  827 ;  Peterson  v.  Pennsylvania 
B.  Co.,  195  Pa.  494,  46  Atl.  112 ;  Doran  v.  Thomsen,  79  N.  J.  L. 
99,  74  Atl.  267;  Mantle  v.  Dabney,  47  Wash.  394,  92  Pac.  134; 
Coker  v.  Monaghan  Mills,  119  Fed.  706 ;  Brown  v.  Edmonds, 
9  S.  D.  273,  68  N.  W.  734;  Ingold  v.  Symonds,  134  Iowa, 
206,  111  N.  W.  802.) 

The  employees  of  respondent,  in  charge  of  switch  engine 
22,  moving  slowly,  its  bell  ringing,  the  engine  laboring  and 
making  a  loud  noise,  were  not  bound  to  presume  or  to  assume 
that  an  employee,  familiar  as  Neil  was  with  the  manner  of 
operating  there,  would  ignore  the  going  and  coming  of  cars, 
and  that  they  had  a  right  to  act  upon  the  belief  that  Neil  in 
the  yards  would  take  reasonable  precaution  for  his  own  safety 
against  the  approach  of  switch  engines,  and  had  a  right  to 
assume  that  he  would  step  off  the  track  before  engine  No.  22 
reached  him.  (Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12 
Sup.  Ct.  835,  36  L.  ed.  758;  Anderson  v.  Or  eat  Northern  By. 
Co.,  15  Ida.  513,  99  Pac.  91 ;  Smith  v.  Atlanta  &  C.  B.  Co., 
130  N.  C.  344,  42  S.  E.  139 ;  Pennsylvania  Co.  v.  Meyers,  136 
Ind.  242,  36  N.  E.  32;  Louisville  c&  N.  B.  Co.  v.  Cronbach, 
12  Ind.  App.  m^,  41  N.  E.  15 ;  Campbell  v.  Kansas  City  etc. 
B.  Co.,  55  Kan.  536,  40  Pac.  997;  Cincinnati  etc.  By.  Co.  v. 
Long,  112  Ind.  166,  13  N.  E.  659,  663 ;  Carrier  v.  Missouri 
Pac.  By.  Co.,  175  Mo.  470,  74  S.  W.  1002.) 

The  railroad  company  owed  to  Neil  or  to  any  other  of  its 
employees  who  might  be  upon  its  track  in  its  switching  yards 
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the  duty  only  to  exercise  ordinary  care.  The  requirements 
of  ordinary  care  and  diligence  are  fully  complied  with  when 
the  usual  signals  are  given  and  the  train  is  being  operated 
and  the  business  conducted  when  the  accident  happens  in 
the  usual  manner.  {Hogan  v.  Chicago  etc.  B.  Co.,  59  Wis. 
139, 17  N.  W.  632;  Norfolk  &  TT.  B.  Co.  v.  Gessmne,  144  Fed. 
56,  75  C.  C.  A.  214.) 

Engineers  running  locomotives  are  not  bound  to  stop,  or 
even  decrease  the  speed  of  the  locomotive,  merely  because 
they  see  persons  walking  upon  the  track.    They  may  ordinarily 
assume  that  such  persons  have  made  themselves  aware  of  the 
approach  of  the  locomotive  and  will  seasonably  leave  the  track 
for  its  free  passage.     (Copp  v.  Maine  Cent.  R.  Co.,  100  Me. 
568,  62  Atl.  735 ;  Everett  v.  Los  Angeles  etc.  Ry.  Co.,  115  Cal. 
105,  43  Pac.  207,  46  Pac.  889,  34  L.  R.  A.  350;  Bookman  v. 
Seaboard  Air  Line  Ry.,  152  Fed.   686,  81   C.   C.  A.  612; 
Erickson  v.  St.  Paul  etc.  R.  Co.,  41  Minn.  500,  43  N.  W.  332, 
5  L.  R.  A.  786 ;  Norfolk  &  Western  R.  Co.  v.  Dean,  107  Va. 
505,  59  S.  E.  389;  Teel  v.  Ohio  River  R.  Co.,  49  W.  Va.  85, 
38  S.  E.  518;  Raines  v.  Chesapeake  &  0.  Ry.  Co.,  39  W.  Va. 
50,  19  S.  E.  565,  24  L.  R.  A.  226;  Norwood  v.  Raleigh  etc.  R. 
Co.,  Ill  N.  C.  236, 16  S.  E.  4:-,  Louisville  &  N.  R.  Co.  v.  Black, 
89  Ala.  313,  8  So.  246;  Nichols  v.  Louisville  &  N.  R.  Co.,  9 
Ky.  Law  Rep.  702,  6  S.  W.  339 ;  Exum  v.  Atlantic  Coast  Line 
R.  Co.,  154  N.  C.  408,  70  S.  E.  845,  33  L.  R.  A.,  N.  S.,  169 
Hebert   v.   Louisiana   etc.  R.  R.,   104   La.  483,  29    So.  239 
Smalley  v.  Southern  Ry.  Co.,  57  S.  C.  243,  35  S.  E.  489 
Waldron  v.  Boston  etc.  R.  R.,  71  N.  H.  362,  52  Atl.  443 
Atlantic  Coast  Line  R.  Co.  v.  Miller,  53  Fla.  246,  44  So.  247 
Ray  on  Negligence  of  Imposed  Duties,  p.  134;  Elliott  on 
Railroads,  sec.  1258;  33  Cyc.  800.) 

WALTERS,  District  Judge. — This  action  has  been  before 
this  court  heretofore  on  appeal  and  is  reported  in  Neil  v, 
Idaho  (&  W.  N.  R.  R.  Co.,  22  Ida.  74, 125  Pac.  331.  The  cause 
upon  such  former  appeal  was  remanded  for  a  new  trial,  and 
during  which,  upon  the  close  of  plaintiff's  testimony,  the  de- 
fendant moved  that  plaintiff  be  nonsuited,  which  motion  was 
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by  the  trial  court  granted  and  judgment  of  such  import  duly 
entered. 

Motion  for  new  trial  was  made  by  the  plaintiff  and  by  the 
court  denied,  and  thereupon  plaintiff  has  prosecuted  an  appeal 
from  the  judgment  of  nonsuit  and  dismissal  and  from  said 
order  denying  the  motion  for  a  new  trial.  The  original  plain- 
tiff, Joseph  Neil,  died  after  the  second  trial  and  prior  to  this 
appeal,  and  J.  T.  Elder,  administrator,  was  substituted  as 
party  plaintiff. 

1.  After  the  cause  was  by  this  court  remanded  for  a  new 
trial,  and  prior  to  the  same,  plaintiff  sought  permission,  by 
motion  upon  two  separate  occasions  to  file  an  amended  com- 
plaint, and  at  the  time  of  trial  sought  permission  by  motion 
to  file  an  amendment  to  the  original  complaint,  which  each  of 
said  motions  for  amendment  was  by  the  trial  court  refused, 
and  the  rulings  of  the  trial  court  in  such  regard  are  urged 
by  the  appellant  as  error. 

The  original  complaint  alleged,  and  upon  which  the  action 
was  first  tried,  that  on  the  morning  of  October  4,  1910,  the 
plaintiff  was  employed  by  defendant  as  a  freight  train  con- 
ductor; that  upon  said  morning  said  plaintiff  was  walking 
upon  a  track  running  parallel  with  the  track  upon  which  the 
freight  train  of  which  he  had  charge  was  standing,  and  at 
said  time  was  inspecting  the  brakes,  rods  and  other  appliances 
on  his  said  train ;  that  while  plaintiff  was  so  engaged  a  switch 
engine  in  charge  of  certain  of  defendant's  employees  was  run 
and  propelled  over  and  upon  said  track  upon  which  plaintiff 
was  walking,  and  over  and  upon  plaintiff  whereby  he  was 
injured;  that  the  employees  of  defendant  upon  said  switch 
engine  saw  plaintiff  walking  upon  said  track  so  engrossed  in 
his  work  at  a  point  500  feet  from  said  engine,  and  saw  and 
knew  that  plaintiff  remained  upon  said  track  from  the  time 
he  was  first  seen  by  defendant's  employees  upon  said  switch 
engine  down  to  the  time  he  was  struck  and  run  over  by  said 
switch  engine;  that  plaintiff  did  not  see  said  switch  engine, 
but  that,  on  the  contrary,  during  all  of  said  time  the  employees 
on  said  switch  engine  did  see  plaintiff  upon  said  track  and 
knew  that  plaintiff  was  in  a  position  of  inmiinent  peril  and 
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knew  that  plaintiff  did  not  know  of  the  approach  of  said 
locomotive. 

By  the  several  amendments  which  plaintiff  sought  to  make, 
after  this  case  was  by  the  court  remanded  for  new  trial,  and 
prior  to. a  retrial  of  the  same,  it  was  sought  to  withdraw 
the  allegations  of  knowledge  upon  the  part  of  defendant's 
employees  upon  said  switch  engine  of  the  presence  of  plaintiff 
upon  the  track,  or  that  they  had  seen  plaintiff  upon  the 
track  prior  to  his  injury. 

It  was  sought  to  insert  in  lieu  thereof  allegations  charging 
that  the  reason  plaintiff  had  been  run  down  by  the  switch 
engine  was  because  defendant  failed  to  station  a  *' pilot"  or 
''lookout"  upon  the  rear  of  said  engine  so  that  those  in 
charge  of  said  engine  might  give  suitable  warning  to  any  per- 
son in  danger;  that  it  had  been  the  custom  prior  thereto  for 
defendant  to  maintain  such  ** lookout"  upon  switch  engines 
when  in  motion,  and  further,  that  the  same  custom  was  ob- 
served by  other  steam  railway  companies ;  that  those  in  charge 
of  said  engine  failed  and  neglected  to  keep  or  maintain  con- 
stantly or  otherwise,  or  at  all,  a  lookout  or  watch  over  or 
upon  said  railway  track,  but  that  had  said  defendant's  em- 
ployees done  so,  they  would  have  observed  plaintiff  to  be  in 
a  position  of  peril. 

In  short,  it  appears  that  the  plaintiff  sought  to  amend 
his  original  complaint  from  an  allegation  that  defendant's 
employees  had  seen  him  prior  to  the  injury,  to  an  allegation 
that  they  had  not  seen  him ;  had  sought  by  amendment  to  deny 
what  he  had  prior  thereto  affirmed ;  had  quite  clearly  sought 
to  change  his  form  of  action.  Plaintiff  sought  to  so  do  after 
his  original  action  had  been  tried  and  upon  appeal  returned 
for  retrial.  The  statute  of  limitations  had  run  prior  to  the 
tipie  two  of  said  proposed  amendments  were  applied  for.  The 
rule  permitting  amendments  should  not  be  so  liberal  as  to  per- 
mit litigants  to  speculate  with  the  courts  as  to  both  the  law 
and  the  facts,  and  if  it  should  be  ascertained  after  trial  that 
the  court  views  the  law  more  favorable  as  to  certain  facts 
than  to  those  pleaded,  then  by  amendment  to  shift  sail  and 
assert  the  direct  contrary  as  to  facts  in  order  to  catch  the  more 


Digitized  by 


Google 


June,  1914.]     Elder  v.  Idaho- Washington  etc.  B.  B.    215 

Opinion  of  the  Court — Walters,  District  Judge. 

favorable  law.  To  permit  the  amendments  to  be  made  here 
sought  would  make  possible  such  procedure. 

In  Warner  v.  Godfrey,  186  U.  S.  365,  22  Sup.  Ct.  852,  46 
L.  ed.  1203,  the  plaintiff  brought  suit  to  set  aside  a  convey- 
ance for  actual  fraud.  After  the  case  had  been  carried  to 
an  appellate  court  and  decided  there,  they  sought  leave  to 
amend  their  bill  by  asserting  constructive  fraud.  The  court 
held  such  amendment  could  not  be  made  and  spoke  as  follows : 

'*It  would  be  highly  inequitable  to  permit  a  litigant  to 
press  with  the  greatest  pertinacity  for  years  unfounded  de- 
mands for  specific  and  general  relief,  however  much  confi- 
dence he  may  have  had  in  such  charges,  necessitating  large 
expenditures  by  the  defendants  to  make  a  proper  defense 
thereto,  after  the  submission  of  the  cause,  when  the  grounds 
of  relief  actually  asserted  were  found  to  be  wholly  without 
merit,  to  allow  averments  to  be  made  by  way  of  amendment, 
constituting  a  new  and  substantive  ground  of  relief.*' 

In  Lilly  v.  Mcnke,  143  Mo.  137,  44  S.  W.  730,  the  court  held 
that  on  a  second  trial,  a  party  will  not  be  permitted  to  amend 
his  pleading,  made  with  knowledge  of  all  the  facts,  so  as  to 
deny  facts  which  he  had  previously  alleged,  and  upon  which 
an  opinion  on  appeal  had  been  based,  and  said : 

''It  is  intolerable  to  allow  a  party  to  assert  a  fact  and 
maintain  it  at  every  step  in  a  cause,  until  the  court  draws 
some  unfavorable  conclusion  from  the  fact  thus  conclusively 
established,  and  then  permit  the  same  party,  without  any 
showing  of  inadvertence  or  mistake  upon  his  part  or  any 
fraud  on  the  part  of  his  adversary  contributing  thereto,  to 
deny  his  own  assertion.  To  countenance  this  practice  would 
be  to  encourage  deceit  and  negligence The  rule  re- 
quiring consistency  of  action  is  not  an  arbitrary  one,  but 
is  grounded  upon  the  nature  of  courts  of  justice.  *If,'  says 
Bigelow  in  his  work  on  Estoppel,  'parties  in  court  were  per- 
mitted to  assume  inconsistent  positions  in  the  trial  of  their 
causes,  the  usefulness  of  courts  of  justice  would  in  most  cases 
be  paralyzed.'  Certainly  there  can  never  be  an  end  of  litiga- 
tion if,  every  time  a  suitor  is  cast  upon  the  grounds  assumed 
by  himself,  he  may  avoid  all  the  consequences  thereof  by  flatly 
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contradicting,  without  bo  much  as  an  excuse  for  his  conduct, 
all  that  he  had  alleged." 

In  Peery  v.  Quincy,  0,  &  K.  C.  R.  Co.,  122  Mo.  App.  177, 
99  S.  W.  14,  the  circuit  court  of  appeals  of  Missouri  held  that : 

''In  actions  ex  delicto,  the  wrongful  act  complained  of  is 
the  cause  of  action,  and  an  amendment  of  the  petition  should 
not  be  permitted  where  the  effect  would  be  either  to  substitute 
as  a  cause  of  action  a  wrongful  act  different  from  that  alleged 
in  the  original  petition,  or  to  inject  such  wrong  into  the  case 
as  an  additional  cause." 

The  supreme  court  of  Illinois  in  Chicago  &  A.  B,  Co,  v, 
ScarUan,  170  111.  106,  48  N.  B.  826,  held: 

''In  an  action  for  injuries  caused  by  the  falling  of  a  scaf- 
fold, the  original  declaration  averred  that  the  scaffold  feU 
owing  to  its  faulty  construction.  An  amended  declaration, 
filed  after  the  statute  of  limitations  had  run,  charged  negli- 
gence in  overloading  the  scaffold.  Held,  that  as  this  stated 
a  new  cause  of  action,  the  statute  was  a  bar." 

It  is  held  in  Doran  v.  Thomsen,  79  N.  J.  L.  99,  74  Atl.  267, 
as  follows: 

"Where,  in  an  action  to  recover  damages  for  personal  in- 
juries resulting  from  negligence,  a  judgment  for  the  plaintiff 
has  been  reversed  and  a  new  trial  awarded,  an  amendment 
of  the  plaintiff's  declaration  will  not  be  allowed  which  would 
operate  to  institute  a  new  and  different  suit  between  the  par- 
ties and  presenting  other  questions." 

In  Mantle  v.  Dabney,  47  Wash.  394,  92  Pac.  134,  the 
supreme  court  of  Washington  laid  down  the  following  rule: 

"Refusal  to  allow  a  defendant,  after  reversal  of  a  judgment 
in  his  favor,  to  amend  his  answer  by  an  allegation  incon- 
sistent with  it  and  with  the  evidence  and  the  theory  of  the 
case  on  the  first  trial,  is  not  error." 

In  Chemung  Mining  Co.  v.  Hanley,  9  Ida.  786,  77  Pac.  226, 
this  court  has  held  as  follows : 

"Section  4229  was  enacted  for  the  protection  of  the  dili- 
gent and  those  who  have  acted  in  good  faith,  and  not  for  those 
guilty  of  inexcusable  laches  and  who  have  neglected  to  pre- 
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serve  their  rights  when  they  have  had  abundant  opportunity 
accorded  them  for  that  purpose/' 

It  appearing  that  two  of  the  three  applications  to  amend 
were  made  after  the  statute  of  limitations  had  run;  that  all 
of  the  amendments  were  requested  after  this  case  had  been 
returned  for  a  new  trial;  that  they  were  sought  for  the  ap- 
parent purpose  of  avoiding  proof  of  facts,  which  had  been  an 
obstacle  to  plaintiff  on  the  appeal,  and  that  the  amendments 
sought  were  directly  contradictory  to  the  original  allegation, 
we  conclude  that  the  trial  judge  did  not  abuse  his  discretion 
in  refusing  to  permit  appellant  to  amend  his  complaint  in 
the  respect  requested.  What  is  herein  said,  it  must  be  under- 
stood, would  not  of  necessity  be  the  rule  if  applications  to 
amend  were  made  prior  to  answer,  or  possibly  prior  to  trial 
or  during  the  trial ;  nor  where  a  satisfactory  showing  is  made 
by  the  moving  party  of  excusable  inadvertence  or  mistake,  or 
of  fraud  upon  the  part  of  his  opponent,  contributing  thereto. 

2.  At  the  conclusion  of  the  plaintiff's  testimony  a  motion 
for  a  nonsuit  was  made  by  the  defendant  and  was  by  the 
court  sustained.  The  evidence  introduced  by  plaintiff,  as 
shown  by  the  record  upon  this  appeal,  was  practically  the 
same  as  the  testimony  introduced  by  plaintiff  at  the  former 
trial.  Such  facts  are  set  out  at  some  length  in  the  former 
decision  of  this  case,  hereinbefore  cited,  and  will  not  be 
referred  to  herein  at  length. 

This  action  was  brought  under  the  act  of  Congress  relative 
to  injuries  received  by  employees  of  interstate  railroads,  and 
the  defendant  in  urging  its  motion  for  nonsuit  relied  upon 
the  fact  that  the  testimony  introduced  on  behalf  of  plaintiff 
failed  to  disclose  any  negligence  whatever  on  the  part  of  the 
defendant,  which  view  was  adopted  by  the  trial  court  and 
accordingly  a  judgment  of  nonsuit  entered. 

This  phase  of  this  appeal  presents  the  question  of  whether 
or  not  an  employee  of  long  experience  in  railroading,  of 
mature  years,  in  the  possession  of  his  faculties,  who  for  a  long 
time  prior  had  been  in  the  employ  of  the  defendant,  and  had 
had  long  experience  in  its  yard  where  the  injury  occurred, 
and  who  was  thoroir^hly  familiar  with  the  yards  and  tracks 
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and  their  uses,  can  go  upon  a  track  which  he  knows  to  be  a 
switching  track,  and  upon  which  he  knows  cars  are  about  to 
be  moved  at  any  time,  and  regardless  of  consequences,  pay  no 
attention  to  the  movement  of  trains  upon  the  track,  and  upon 
injury  charge  the  defendant  with  negligence  under  any  and 
all  circumstances.  It  appears  that  the  plaintiff  was  injured 
by  a  switch  engine  hauling  four  loaded  cars  of  coal  and  back- 
ing up  a  switch  track  on  a  one  per  cent  grade ;  that  the  engine 
was  traveling  eight  or  ten  miles  per  hour ;  that  the  bell  was 
constantly  ringing  and  the  engine  was  laboring  hard  in  blow- 
ing off  steam  and  making  a  noise  which  could  be  heard  a  con- 
siderable distance ;  that  one  of  the  employees  of  the  defendant 
upon  said  switching  engine  saw  Neil  about  five  hundred  feet 
distant  from  said  engine,  but  did  not  observe  him  again; 
that  another  of  said  employees  on  said  switch  engine  saw  Neil 
from  about  the  same  distance  on  the  track  down  to  about  one 
car's  length  from  the  engine;  that  said  employee  recognized 
Neil  as  a  freight  conductor  in  the  employ  of  defendant  and 
knew  that  he  was  in  the  possession  of  all  his  faculties  and  was 
a  man  of  long  experience  in  the  railroad  business;  it  further 
appears  that  each  and  all  of  said  employees  of  defendant  be- 
lieved, and  had  good  reason  for  believing,  that  Neil  knew  of 
the  approach  of  said  engine  and  believed,  and  had  good  reason 
for  believing,  that  he  would  step  off  from  the  track  before 
he  was  injured.  Under  this  state  of  facts  as  proved  by  the 
defendant,  and  under  what  appears  to  be  the  well-settled  law, 
we  conclude  that  the  motion  for  nonsuit  was  by  the  trial  court 
properly  granted. 

Before  the  plaintiff  could  have  recovered  in  this  case  under 
any  circumstances  whatever,  it  must  be  shown  that  those  in 
charge  of  the  railroad  train  knew,  or  had  reasonable  cause  for 
knowing,  that  Neil  did  not  hear  the  warnings  or  did  not  heed 
them,  and  that  they  then  negligently  continued  to  run  their 
train,  and  as  a  result  thereof  injured  him.  They  had  the  right 
to  presume  that  he  would  step  off  the  track  in  time  to  avoid 
injury  up  to  the  last  moment  before  he  was  struck,  and  at 
the  speed  this  engine  was  traveling,  but  a  very  few  feet  dis- 
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tance  between  Neil  and  the  engine  would  suffice  for  Neil  to  step 
off  the  track  in  ample  time  to  avoid  being  run  down. 

There  is  no  testimony  in  the  record  whatever  which  proves 
or  tends  to  prove  that  the  defendant's  employees  on  the  en- 
gine failed  to  make  every  possible  effort  to  stop  the  locomotive 
after  they  or  any  of  them  had  reason  to  believe  that  Neil  was 
not  aware  of  the  approach  of  the  locomotive.  Neil  testified 
that  he  waa  told  immediately  after  the  accident  by  the  brake- 
man  of  the  defendant  company,  who  was  riding  on  the  en- 
gine, that  he  had  noticed  Neil  on  the  track  and  noticed  him 
there  until  the  engine  was  about  a  car's  length,  but  it  fur- 
ther appears  that  the  brakeman  thought  that  Neil  would  step 
off  the  track,  and  it  would  appear  that  there  was  ample 
opportunity  for  him  to  do  so. 

The  former  opinion  of  this  court  discloses  that  this  class 
and  character  of  cases  has  received  the  attention  of  a  great 
many  of  the  courts,  both  federal  and  state,  and  the  holding 
has  quite  uniformly  been  that  trainmen  in  a  switch  yard, 
noting  another  railroad  employee  on  the  track,  have  a  right 
to  presume,  when  the  engine  is  not  traveling  at  an  excessive 
speed,  and  when  they  are  giving  due  and  sufficient  warning  of 
the  approach  of  the  engine,  that  the  employee  on  the  track 
will  step  aside  and  avoid  injury,  and  that  they  are  authorized 
in  so  presuming  until  they  are  in  some  manner  made  aware- 
that  such  person  on  the  track  is  not  aware  of  the  approach  of 
the  engine,  or  is  laboring  under  some  disability  which  pre- 
vents him  from  protecting  himself,  and  if  such  appears  a 
fact,  then  they  are  chargeable  with  using  every  effort  at  their 
command  to  immediately  stop  their  engine  and  avoid  the 
impending  injury. 

A  ease  very  similar  to  the  one  here  under  consideration  is 
Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12  Sup.  Ct.  835,  36 
L.  ed.  758,  wherein  it  is  said: 

"The  engine  was  moving  slowly,  so  slowly  that  any  ordi- 
nary attention  on  the  part  of  the  plaintiff  to  that  which  he 
knew  was  a  part  of  the  constant  business  of  the  yard  would 
have  made  him  aware  of  the  approach  of  the  cars,  and  en- 
abled him  to  step  one  side  as  they  moved  along  the  track.    It 
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cannot  be  that,  under  these  circumstances,  the  defendants 
were  compelled  to  send  some  man  in  front  of  the  cars  for  the 
mere  sake  of  giving  notice  to  employees  who  had  all  the 
time  knowledge  of  what  was  to  be  expected." 

This  court  has  heretofore  held  in  Anderson  v.  Oreai  North- 
em  Ry,  Co,,  15  Ida.  513,  99  Pac.  91,  that  *'when  an  engineer 
sees  an  adult  on  the  track  ahead  of  him,  he  ordinarily  has  a 
right  to  presume  that  he  will  get  off  the  track  before  the  train 
reaches  him." 

In  Campbell  v.  Kansas  City  etc.  B.  Co,,  55  Kan.  536,  40 
Pac.  997,  it  is  said : 

**It  was  contended  that  Campbell  was  seen  500  feet  ahead 
of  the  engine,  and  therefore  the  engineer  should  have  stopped 
the  train  before  reaching  him.  An  engineer,  however,  is  not 
bound  to  stop  a  train  whenever  he  sees  a  person  ahead  upon 
the  railroad,  but  has  a  right  to  assume  that  an  adult  person, 
apparently  in  the  possession  of  his  faculties,  will  exercise  his 
senses,  and  step  out  of  the  way  of  danger  before  the  engine 
reaches  him.  The  engineer  is  required  to  keep  a  reasonable 
lookout  for  trespassers  upon  the  track,  and  to  exercise  such 
care  as  the  circumstances  require  to  prevent  injury  to  them. 
Campbell  was  undoubtedly  seen  by  the  engineer  several  hun- 
dred feet  away;  but  he  was  awake  and  moving  and  appeared 
to  be  in  the  full  possession  of  all  his  senses  and  faculties. 
Although  there  were  some  piles  of  ballast  along  the  track, 
he  could  have  stepped  aside  without  difSculty ;  and,  as  there 
was  no  apparent  disability,  the  engineer  had  a  right  to  pre- 
sume until  the  last  moment  that  he  would  heed  the  warning 
which  had  been  given,  and  leave  the  track  in  time  to  avoid 

injury Campbell  was  a  man  of  mature  years,  who  had 

the  use  of  his  faculties ;  and,  as  he  was  moving  and  apparently 
capable  of  taking  care  of  himself,  the  engineer  had  a  right 
to  presume  until  the  last  moment  that  he  would  leave  the 
track,  and  not  be  run  over." 

Other  cases  wherein  it  has  been  held  that  plaintiff  could 
not  recover  under  facts  similar  to  those  disclosed  by  this 
record  are  as  follows:  Smith  v.  Atlanta  &  C  R,  Co.,  130  N.  C. 
344,  42  S.  E.  139;  Pennsylvania  Co.  v.  Meyers.  136  Ind.  242, 


Digitized  by 


Google 


June,  1914.]     Elder  v.  iDAHO-WASHmarON  bto.  R.  E.    221 

Opinion  ox  the  Court — ^Walters,  DiBtrict  Judge. 

36  N.  E.  32;  LouisvUle  &  N.  B.  Co.  v.  Cronbach,  12  Ind.  App. 
666,  41  N.  E.  15;  Cincinnati  etc.  By.  Co.  v.  Long,  112  Ind. 
166,  13  N.  E.  659 ;  Carrier  v.  Missouri  Pac.  By.  Co.,  175  Mo. 
470,  74  S.  W.  1002;  Hogan  v.  Chicago  etc.  B.  Co.,  59  Wis. 
139, 17  N.  W.  632;  Norfolk  &  TT.  B.  Co.  v.  Oessmine,  144  Fed. 
56,  75  C.  0.  A.  214;  Copp  v.  Maine  Central  B.  Co.,  100  Me. 
568,  62  Atl.  735;  Everett  v.  Los  Angeles  etc.  By.  Co.,  115 
Cal.  105,  43  Pac.  207,  46  Pac.  889,  34  L.  R.  A.  350;  Bookman 
V.  Seaboard  Air  Line  By.,  152  Fed.  686,  81  C.  C.  A.  612; 
Erickson  v.  St.  Paul  etc.  B.  B.  Co.,  41  Minn.  500,  43  N.  W. 
332,  5  L.  R.  A.  786;  Norfolk  &  Western  B.  Co.  v.  Dean's 
Admr.,  107  Va.  505,  59  S.  E.  389;  Atlantic  Coast  Line  B.  Co. 
V.  MUler,  53  Fla.  246,  44  So.  247. 

We  conclude  that  the  motion  for  a  nonsuit  made  by  the  de- 
fendant at  the  close  of  plaintiff's  testimony  was  by  the  court 
properly  granted,  and  the  judgment  of  dismissal  and  denial 
of  motion  for  new  trial  should  be,  and  is,  hereby  affirmed. 
Costs  awarded  to  respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(June  27,  1914.) 

IDAHO  POWER  &  LIGHT  COMPANY,  a  Corporation, 
Plaintiff,  V.  J.  A.  BLOMQUIST,  A.  P.  RAMSTEDT 
and  D.  W.  STANDROD,  as  the  Public  Utilities  Commis- 
sion of  the  State  of  Idaho,  Defendants,  and  THE 
BEAVER  RIVER  POWER  COMPANY,  a  Corporation, 
Plaintiff,  v.  J.  A.  BLOMQUIST,  A.  P.  RAMSTEDT  and 
D.  W.  STANDROD,  as  the  Public  Utilities  Commission 
of  the  State  of  Idaho,  Defendants. 

[141  Pa45.  1083.] 

PuBUC  Utilities  Act  —  Public  Utilities  Commission  —  Constitu- 
tional Law  —  Statutory  Construction  —  Legislative  Power — 
Delegation  op— City  Ordinance — Contraots  and  Vested  Eights — 
Orders  op  Commission — Review  op  by  Courts — Certiorari. 

1.  The  act  known  as  the  "Public  Utilities  Act"  was  passed  at 
the  twelfth  session  of  the  Idaho  legislature,  which  session  was  ad- 
journed on  the  8th  day  of  March,  1913,  and  said  act  was  approved 
by  the  governor  on  March  13,  1913,  and  went  into  effect  sixty  days 
after  the  adjournment  of  said  session  of  the  legislature,  to  wit,  on 
the  8th  day  of  May,  1913.  (Sess.  Laws  1913,  p.  247.)  Said  act 
provided  for  the  organization  of  a  public  utilities  commission  and 
defined  its  powers  and  duties,  and  also  the  rights,  remedies,  powers 
and  duties  of  public  utilities,  their  oficers,  agents  and  employees, 
and  the  rights  and  remedies  of  patrons  of  public  utilities. 

2.  Under  the  provisions  of  sec.  10  of  art.  4  of  the  constitution, 
every  bill  passed  by  the  legislature  becomes  a  law  upon  the  ap- 
proval and  signing  of  the  same  by  the  governor. 

3.  All  property  devoted  to  public  use  is  held  subject  to  the  power 
of  the  state  to  regulate  or  control  its  use  in  order  to  secure  the  gen- 
eral safety,  health  and  public  welfare  of  the  people,  and  when  a 
corporation  is  clothed  with  rights,  powers  and  franchises  to  serve 
the  public,  it  becomes  in  law  subject  to  governmental  regulation 
and  control. 

4.  The  legislature  has  plenary  power  in  all  matters  of  legis- 
lation except  as  limited  by  the  constitution. 

5.  There  is  nothing  in  the  constitution  that  prohibits  the  legis- 
lature from  enacting  laws  to  regulate  and  control  public  utility 
corporations. 

6.  The  police  power  of  the  state  is  suiBciently  broad  and  com- 
prehensive to  enable  the  legislature  to  regulate  by  law  public  utili- 
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ties  in  order  to  promote  the  health,  comfort,  safety  and  welfare  of 
the  people,  and  thus  regulate  the  manner  in  which  public  utility 
corporations  shall  construct  their  systems  and  carry  on  their  busi- 
ness within  the  state. 

7.  Under  the  state's  police  power,  the  legislature  has  authority 
to  authorize  said  utility  commission  to  determine  whether  a  dupli- 
cation of  an  electrical  plant  is  required  in  a  town  or  city  for  the 
convenience  and  necessity  of  the  inhabitants. 

8.  Under  the  provisions  of  said  act,  the  commission  has  power 
absolutely  to  &x^  the  rates,  and  it  is  unlawful  for  the  utility  to 
charge  more  or  less  than  the  rates  so  fixed. 

9.  Formerly  competition  was  supposed  to  be  the  proper  means 
of  protecting  the  public  and  promoting  the  general  welfare  in  re- 
spect to  service  of  public  utility  corporations,  but  experience  has 
demonstrated  that  public  convenience  and  public  needs  do  not  re- 
quire the  construction  and  maintenance  of  numerous  instrumentali- 
ties in  the  same  locality,  but,  rather,  the  construction  and  mainte- 
nance only  of  those  necessary  to  meet  the  public  necessities,  when 
such  utilities  are  properly  regulated  by  law. 

10.  Said  public  utilities  act  provides  that  competition  be- 
tween public  utility  corporations  of  the  classes  specified  shall  be 
allowed  only  where  public  convenience  and  necessity  demand  or 
require  it. 

11.  Sec.  18,  art.  11,  of  the  state  constitution  prohibits  com- 
binations for  the  purpose  of  fixing  prices  or  regelating  production, 
and  requires  the  legislature  to  pass  appropriate  laws  to  enforce 
the  provisions  of  that  section,  and  said  public  utilities  act  is  justi- 
fied by  the  provisions  of  said  section,  since  its  ultimate  effect  will 
be  to  prevent  unreasonable  rates  and  combinations  by  public 
utilities. 

12.  Unregulated  competition  is  the  tool  of  unregulated  monopoly. 

13.  Under  the  provisions  of  said  act,  unregulated  competition 
is  not  needed  to  protect  the  public  against  unreasonable  rates 
or  unsatisfactory  service;  and  there  can  now  be  no  justification 
for  unregulated  competition  or  a  duplication  of  utility  plants  under 
the  pretense  of  preventing  monopoly. 

14.  Experience  and  history  clearly  show  that  public  utility  cor- 
porations cannot  be  safely  intrusted  to  properly  serve  the  public 
until  they  are  regulated  and  placed  under  public  control. 

15.  The  legislature  has  ample  power  to  give  the  public  utilities 
commission  authority  to  refuse  to  g^ve  a  certificate  of  convenience 
and  necessity  to  a  public  utility  where  it  seeks  to  duplicate  a  plant 
or  system  that  is  amply  sufiicient  to  serve  properly  the  inhabitants 
of  a  community. 
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16.  The  legislature  may  not  delegate  its  purely  legislatiTO 
power  to  a  commission,  but  having  laid  down  by  law  the  general 
rules  of  action  under  which  a  commission  may  proceed,  it  may  re- 
quire of  that  commission  the  application  of  such  rules  to  particular 
situations  and  conditions  and  authorize  an  investigation  of  facts 
by  the  commission  with  a  view  to  making  orders  in  a  particular 
matter  within  the  rules  laid  down  by  such  law. 

17.  Power  to  regulate  public  utilities  presupposes  an  intelli- 
gent regulation  and  necessarily  carries  with  it  the  power  to  employ 
the  means  necessary  and  proper  for  such  intelligent  regulation. 

18.  Under  the  law  the  standard  by  which  rates,  services,  etc., 
must  be  fixed  clearly  contemplates  reasonable  rates,  services,  etc., 
which  is  a  legislative  matter  and  cannot  be  delegated;  but  the 
authority  to  determine  what  is  a  reasonable  rate  is  purely  adminis- 
trative and  can  be  delegated  and  was  delegated  to  the  commission 
in  our  public  utilities  act,  and  the  several  acts  authorized  to  be 
performed  by  the  commission  may  be  reviewed  by  this  court  on  a 
writ  of  certiorari  or  review,  as  provided  by  sec.  63a  of  said  act, 
and  under  the  provisions  of  that  section  all  orders  made  by  the 
commission  may  be  reviewed  by  this  court,  and  this  court  has  the 
authority  to  determine  whether  such  orders  are  unlawful. 

19.  The  contract  right  given  to  a  public  utility  corporation  by 
ordinance  of  a  city  does  not  come  within  the  contract  clause  of 
the  constitution  of  the  United  States,  in  that  it  can  in  no  manner 
be  affected  by  the  police  power  of  the  state,  and  when  a  corpora- 
tion acquires  a  franchise  for  the  purpose  of  carrying  on  a  corpo- 
rate business  within  a  city,  it  is  accepted  subject  to  the  police  power. 

20.  It  is  provided  by  sec.  48a  of  said  act  that  no  electrical  corpo- 
ration shall  "henceforth''  begin  the  construction  of  an  electrical  plant, 
etc.,  without  having  first  obtained  a  certificate  of  convenience  and 
necessity  from  the  commission;  and  a  public  utility  corporation 
cannot  slip  in  between  the  passage  and  approval  of  such  act  and 
its  going  into  effect  and  procure  an  ordinance  that  would  deprive 
the  state  of  its  right  to  regulate  it  in  its  operations  under  the 
police  power  of  the  state,  especially  where  such  corporation  had 
not  begun  actual  construction  work  and  was  not  prosecuting  such 
work  in  good  faith  and  uninterruptedly  and  with  reasonable  dili- 
gence in  proportion  to  the  magnitude  of  the  undertaking,  as  pro- 
vided by  sec.  48b  of  said  act;  for  under  the  facts  of  this  case 
the  plaintiffs  had  not  begun  actual  construction  work  on  their 
system  in  either  of  said  cities. 

21.  The  last  proviso  of  sec.  48a  provides  that  power  companies 
may,  without  such  certificate,  increase  the  capacity  of  existing 
plants  or  develop  new  generating  plants  and  market  the  product 
thereof.    That  proviso  must  not  be  so  construed  as  to  nullify  the 
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cl€ar  object  and  purpose  of  said  act.  If  construed  to  gvre  such 
corporations  the  power  to  establish  new  plants  and  lines  and  enter 
into  new  fields  for  the  sale  of  their  products,  then  the  main  object 
and  purpose  of  said  act  would  be  nullified  and  defeated;  and  if 
that  proviso  be  construed  in  that  way,  it  must  be  held  as  nugatory 
and  be  disregarded. 

22.  It  was  not  the  intention  of  the  legislature  under  the  pro- 
visions of  sec.  48b  to  permit  such  corporations  to  extend  their 
lines  into  territory  already  occupied  by  a  similar  utility  corpora- 
tion, without  first  securing  a  certificate  of  convenience  and  neces- 
sity  from   said  commission. 

23.  Held,  that  the  power  of  regulation  as  provided  by  said  act 
is  not  required  to  be  specifically  conferred  by  the  provisions  of 
the  state  constitution,  and  that  there  is  no  inhibition  in  the  consti- 
tution upon  the  legislature   prohibiting  the  enactment  of  such  law. 

Original  proceeding  in  this  court  for  a  writ  of  review  to 
determine  the  validity  of  the  order  of  the  public  utilities  com- 
mission, requiring  the  plaintiffs  to  refr^iin  from  constructing 
their  proposed  plants  in  either  the  city  of  Twin  Falls  or 
Pocatello,  on  the  ground  that  such  companies  have  not  ob- 
tained a  certificate  of  public  convenience  and  necessity  re- 
quiring such  service.  The  order  and  action  of  the  commission 
affirmed, 

Hawley,  Puckett  &  Hawley  and  H.  R.  Waldo,  for  Plaintiffs. 

The  provision  requiring  a  written  acceptance  of  a  city  fran- 
chise is  merely  one  of  the  conditions  subsequent  which  may 
be  waived  and  the  acceptance  may  be  evidenced  by  acts.  (4 
McQuillin  on  Mun.  Corp.,  sec.  1650;  Postal  Tel.  Cable  Co.  v. 
Newport,  25  Ky.  Law  Rep.  635,  76  S.  W.  159 ;  City  of  Alle- 
gheny V.  People's  Natural  Oas  etc.  Co.,  172  Pa.  632,  33  Atl. 
704,  705;  City  Railway  Co.  v.  Citizens'  Street  R.  R.  Co.,  166 
U.  S.  557, 17  Sup.  Ct.  653,  41  L.  ed.  IIU;  Lincoln  &  Kennebec 
Bank  v.  Richardson,  1  Greenl.  (Me.)  79,  10  Am.  Dec.  34;  Illi- 
nois River  R.  Co.  v.  Zimm^r,  20  111.  654.) 

And  it  has  ever  been  held  that  an  acceptance  will  be  pre- 
sumed from  the  fact  that  the  franchise  was  granted  on  the  ap- 
plication of  the  grantee.     (City  of  AtlarUa  v.  Gate  City  Oas 

Idaho,  VoL  26 — 15 
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Light  Co,,  71  Ga.  106;  State  v.  Dawson,  22  Ind.  272;  Perkins 
V,  Sanders,  56  Miss.  733.) 

The  effect  of  a  franchise  granted  on  conditions  subsequent 
is  to  vest  the  estate  in  the  grantee  subject  to  be  defeated  by 
the  omission  to  perform  the  conditions.  {Hook  v.  Bowden, 
144  Mo.  App.  331,  128  S.  W.  261 ;  Brooklyn  Cent,  R.  Co.  v. 
Brooklyn  City  R,  Co.,  32  Barb.  (N.  Y.)  358,  364.) 
I  **The  court  has  frequently  determined  that  except  with 
Preference  to  local  affairs,  a  legislature  may  not  delegate  its 
/powers  of  deciding  questions  of  public  policy."  (Reeder, 
/  Validity  of  Rate  Regulations,  p.  62.) 

/  **The  power  conferred  upon  the  legislature  to  make  laws 
cannot  be  delegated  by  that  department  to  any  other  body  or 
authority.''  (Cooley,  Const.  Limitations,  2d  ed.,  p.  163; 
Board  of  Harbor  Commrs,  v.  Excelsior  Redwood  Co,,  88  Cal. 
491,  22  Am.  St.  321,  26  Pac.  375;  O'NeU  v,  American  Fire 
Ins,  Co.,  166  Pa.  72,  45  Am.  St.  650,  30  Atl.  943,  26  L.  R.  A. 
715;  Schaezlein  v,  Cahaniss,  135  Cal.  466,  87  Am.  St.  122, 
67  Pac.  755,  56  L.  R.  A.  733;  Noel  v.  People,  187  111.  587, 
79  Am.  St.  238,  58  N.  E.  616,  52  L.  R.  A.  287 ;  Barto  v.  Him- 
rod,  8  N.  Y.  483,  59  Am.  Dec.  506.) 

The  scope  of  the  writ  of  review  cannot  be  enlarged  now 
beyond  the  scope  of  the  writ  as  it  was  at  the  time  the  constitu- 
tion waa  adopted.  (Camron  v.  Kenfield^  57  Cal.  550;  Pacific 
Telephone  etc.  Co,  v.  Eshlem&n,  166  Cal.  640,  137  Pac.  1119, 
50  L.  R.  A.,  N.  S.,  652.) 

The  writ  of  certiorari  and  review  has  in  this  state  only 
common-law  powers.  {Stein  v,  Morrison,  9  Ida.  426,  75  Pac. 
246.) 

J.  H.  Peterson,  Atty.  Gen.,  J.  J.  Guheen  and  E.  G.  Davis, 

Assts.,  for  Defendants. 

The  whole  question  of  the  delegation  of  power  by  the  legis- 
lature has  recently  been  before  the  U.  S.  supreme  court  in 
the  case  of  Union  Bridge  Co,  v.  United  States,  204  U.  S.  364, 
27  Sup.  Ct.  367,  51  L.  ed.  523.  The  opinion  in  that  case 
reviews  the  authorities.  (See,  also.  Stone  v.  Farmers'  Loan 
cfe  Trust  Co,,  116  U.  S.  307,  6  Sup.  Ct.  334,  388,  1191,  29 
L.  ed.  631;  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina 
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Corp,  Commission,  206  U.  S.  1,  27  Sup.  Ct.  585,  51  L.  ed. 
933,  11  Ann.  Cas.  398 ;  Kansas  City  v.  Union  Pac,  Ry.  Co,, 
59  Kan.  427,  53  Pac.  468,  52  L.  R.  A.  321 ;  Minneapolis  etc. 
R,  Co.  V.  Railroad  Commission,  136  Wis.  146,  116  N.  W.  905, 

17  L.  R.  A.,  N.  S.,  821 ;  Oregon  R.  &  Nav.  Co.  v.  Campbell, 
173  Fed.  957 ;  Chicago  B.  &  Q.  R.  R.  Co.  v.  Joms,  149  111.  361, 
41  Am.  St.  278,  37  N.  E.  247,  24  L.  R.  A.  141.) 

Just  as  it  cannot  be  contended  that  the  legislature  itself   I 
has. not  the  power  to  prescribe  rates,  it  is  no  longer  open  to 
question  that  this  power  may  be  delegated,  within  certain 
clearly    defined    limits,  to  a    rate-making    body.     (Reeder, 
Validity  of  Rate  Regulations,  p.  67.) 

The  question  of  the  economic  policy  of  attempting  to  sub- 
stitute the  regulation  of  public  utilities  by  a  commission  for 
the  old  style  method  of  regulation  by  competition  is  one  for 
the  legislature  to  determine.  {Des  Moines  Water  Co.  v.  Des 
Moines,  192  Fed.  193 ;  La  Crosse  v.  La  Crosse  Oas  &  Electric 
Co.,  145  Wis.  408, 130  N.  W.  530 ;  Calumet  Service  Co.  v.  City 
of  Chilton,  148  Wis.  334,  135  N.  W.  131;  State  v.  Kenosha 
Electric  R.  Co.,  145  Wis.  337,  129  N.  W.  600;  Weld  v.  Board 
of  Gas  &  Electric  Light  Commrs.,  197  Mass.  556,  84  N.  E. 
101 ;  Attorney  Oenerdl  v.  Walworth  Light  etc.  Co.,  157  Mass. 
86,  31  N.  E.  482,  16  L.  R.  A.  398;  State  ex  rel.  Weh.ster  v. 
Superior  Court,  67  Wash.  37,  Ann.  Cas.  1913D,  78,  120  Pac. 
861.) 

"If  the  legislature  had  no  power  to  alter  its  police  laws 
when  contracts  would  be  affected,  then  the  most  important 
and  valuable  reforms  might  be  precluded  by  the  simple  device 
of  entering  into  contracts  for  the  purpose.  No  doctrine  to 
that  effect  would  be  even  plausible,  much  less  sound  and 
tenable.''  (Kentucky  &  Indiana  Bridge  Co.  v.  Louisville  <& 
N.  R.  Co.,  34  Am.  &  Eng.  R.  R.  Cas.,  0.  S.,  630;  Parsons  on 
Contracts,  6th  ed.,  675;  Jones,  Tel.  &  Tel.  Companies,  art. 
214;  City  of  Dawson  v.  Dawson  Tel.  Co.,  137  Ga.  62,  72 
S.  E.  508;  Chicago  B.  &  Q.  R.  R.  Co.  v.  State,  170  U.  S.  57, 

18  Sup.  Ct.  513,  42  L.  ed.  948 ;  Louisville  &  N.  R.  R.  Co.  v. 
Mottley,  219  U.  S.  467,  31  Sup.  Ct  265,  55  L.  ed.  297,  34 


Digitized  by 


Google 


228  Idaho  Power  etc.  Co.  v,  Blomquist.     [26  Idaho, 

Argument  for  Defendants. 

L.  B.  A.,  N.  S.,  671 ;  Chicago  I.  &  L.  Ry,  Co.  v.  United  Siaies, 
219  U.  S.  486,  31  Sup.  Ct.  272,  55  L.  ed.  305.) 

**  When  the  first  clause  of  a  section  conforms  to  the  obvious 
policy  and  intention  of  the  legislature,  it  is  not  rendered  in- 
operative by  later  inserted  clauses  which  do  not  conform  to 
this  policy  and  intention.  In  such  cases  the  latter  clause  is 
nugatory  and  must  be  disregarded."  (McCormick  v.  Village 
of  West  Dvluth,  47  Minn.  272,  50  N.  W.  128;  2  Lewis,  Suther- 
land, Stat.  Const.,  sees.  350,  352;  State  v.  Williams,  8  Ind. 
191;  Savings  Inst,  v,  Makin,  23  Me.  360,  1  Kent's  Com.  462; 
Folmer's  Appeal,  87  Pa.  133 ;  KoAisas  Pac,  Ry,  Co.  v,  Wyan- 
dotte County  Commrs,,  16  Kan.  587;  Renner  v.  Bennett,  21 
Ohio  St.  431,  445.) 

**A  proviso  in  a  statute  is  to  be  strictly  construed.  Its 
province  is  not  to  enlarge  or  change  the  purpose  of  the  enact- 
ing clause  and  its  terms  may  be  limited  by  the  general  scope 
of  the  enacting  clause  to  avoid  repugnancy."  (Greathoiisc 
V.  Heed,  1  Ida.  494.) 

S.  H.  Hays,  for  Great  Shoshone  &  Twin  Palls  Wat^r  Power 
Co. 

"So  far  as  the  municipality  is  concerned,  the  granting  of 
a  franchise  to  use  the  streets  is  not  binding  on  it  until  the 
grant  has  been  accepted."  (McQuillin's  Mun.  Corp.,  sec. 
1670.) 

A  grant  of  a  franchise  "does  not  become  a  contract  or  a 
vested  right  so  as  to  be  protected  by  the  constitution  of  the 
state  or  of  the  United  States  until  the  company  has,  to  say 
the  least,  begun  to  do  the  thing  required  by  the  charter  as  the 
consideration  for  the  grant  of  such  privilege."  {Capital  City 
Light  (&  Fuel  Co.  v.  Tallahassee,  186  U.  S.  401,  22  Sup.  Ct. 
866,  46  L.  ed.  1219 ;  Pear  sail  v.  Great  Northern  R.  R.  Co.,  161 
U.  S.  646,  16  Sup.  Ct.  705,  40  L.  ed.  838;  Atchison  St.  Ry.  Co. 
V.  Nave,  38  Kan.  744,  5  Am.  St.  800,  17  Pac.  587.) 

Subject  to  such  limitations  as  are  expressly  or  impliedly 
imposed  by  the  federal  and  state  constitutions,  a  state  has 
plenary  power  to  legislate  on  all  subjects.     (St.  Joe  Imp.  Co. 
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v.  Laumxersier,  19  Ida.  66, 112  Pac.  683;  Joyce  on  Franchises, 
sec.  137.) 

The  utility  act  is  administrative  and  does  not  give  to  the 
commission  either  legislative  or  judicial  power  in  the  con- 
stitutional sense.  (Speer  v,  Stephenson,  16  Ida.  707,  102  Pac. 
365 ;  Barton  v,  Schmershall,  21  Ida.  562, 122  Pac.  385 ;  Jeffries 
V.  Bacastow,  90  Kan.  495,  135  Pac.  582.) 

Whether  or  not  it  is  wise  to  enact  a  public  utilities  law  is 
a  matter  for  the  legislature  and  not  for  the  court.  {Seattle 
Electric  Co,  v.  City  of  Seattle  (Wash.),  138  Pac.  892.) 

The  legislature,  in  the  absence  of  a  constitutional  prohibi- 
tion, may  directly  or  through  a  subordinate  board  grant  an 
exclusive  franchise.  {New  Orleans  Oas-Light  Co.  v.  Louisi- 
ana Light  (fe  Heat  P,  &  Mfg.  Co.,  115  U.  S.  650,  6  Sup.  Ct. 
252,  29  L.  ed.  516;  20  Am.  &  Eng.  Ency.  of  Law,  863;  27 
Cyc.  892,  896;  State  v.  Milwaukee  Gas-Light  Co.,  29  Wis. 
454,  9  Am.  Rep.  598.) 

Sec.  1023,  Rev.  Codes  of  Idaho,  relating  to  ferries,  is  not 
unconstitutional  on  the  ground  that  it  grants  a  special  privi- 
lege or  monopoly.  {Fortain  v.  Smith,  114  Cal.  494,  46  Pac. 
381.) 

The  trend  of  present  day  thought  upon  the  subject  is  set 
forth  in  2  Wilcox  on  Mun.  Franchises,  p.  99,  and  the  remarks 
there  are  specially  directed  toward  street  railway  franchises 
but  apply  to  all  public  utilities.  See,  also,  vol.  1,  p.  186,  as 
showing  the  results  of  competition.  (Floy,  Valuation  of 
Public  Utility  Properties,  p.  36.) 

The  right  of  the  state  to  control  public  utility  corporations 
is  too  well  settled  to  call  for  an  extended  citation  of  authori- 
ties. {LaJie  Shore  &  Michigan  Southern  B.  B,  Co.  v.  Ohio, 
173  U.  S.  285,  19  Sup.  Ct.  465,  43  L.  ed.  702 ;  Atlantic  Coast 
Line  By.  Co.  v.  North  Carolina  Corp,  Com.,  206  U.  S.  1,  27 
Sup.  Ct.  585,  51  L.  ed.  933,  11  Ann.  Cas.  398.) 

On  the  proposition  of  plaintiff  that  the  statute  vests  either 
legislative  or  judicial  power  in  the  commission,  see  the  follow- 
ing additional  cases :  Village  of  Saratoga  Springs  v,  Saratoga 
Springs  Gas  etc,  Co.,  191  N.  Y.  123,  83  N.  E.  693,  14  Ann. 
CaH.  606,  18  L.  R.  A.,  N.  S.,  713  j  Vriited  States  v.  Grimaud, 
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220  U.  S.  506,  31  Sup.  Ct.  480,  55  L.  ed.  563 ;  President  etc.  of 
M(ynongahela  Bridge  Co,  v.  United  States,  216  U.  S.  177,  30 
Sup.  Ct.  356,  54  L.  ed.  435 ;  Zakonaite  v.  Wolf,  226  U.  S.  272, 
33  Sup.  Ct.  31,  57  L.  ed.  218 ;  Louisville  <&  Nashville  R,  R.  Co, 
V.  Oarrett,  231  U.  S.  298,  34  Sup.  Ct.  48,  58  L.  ed.  000.  See, 
also,  Ivins  &  Mason,  Control  of  Public  Utilities,  p.  51. 

Richards  &  Haga  and  McKeen  F.  Morrow,  Amici  Curiae, 

The  power  of  the  legislature,  so  long  as  it  observes  the  re- 
strictions imposed  by  the  state  and  the  federal  constitution 
to  regulate  the  relative  rights  and  equities  of  all  persons  and 
corporations  within  its  jurisdiction,  in  order  to  conserve,  not 
merely  the  health,  safety  and  morals  of  the  people  of  the  state, 
but  also  the  general  welfare,  undoubtedly  exists,  whether  it 
is  called  police  power  or  merely  governmental  or  legislative 
power.  (Lake  Shore  &  Michigan  Southern  R,  R,  Co,  v.  Ohio, 
173  U.  S.  285,  19  Sup.  Ct.  465,  43  L.  ed.  702.) 

Competition  is  now  recognized  as  a  needless  economic  waste, 
and  regulation  by  commissions  supplants  competition  and  fur- 
nishes a  regulation  which  competition  cannot  give,  thereby 
avoiding  the  expense  of  duplication  in  the  investment,  main- 
tenance and  operation  of  public  utilities.  (Des  Moines  Water 
Co,  V.  Des  Moines,  192  Fed.  193 ;  Des  Moines  Oas  Co,  v.  Des 
Moines,  199  Fed.  204 ;  State  v,  Tucson  Oas  Electric  etc,  Co, 
(Ariz.),  138  Pac.  781;  Peojde  ex  rel.  New  Yark  Edison  Co,  v, 
Wilcox,  207  N.  Y.  86,  100  N.  E.  705,  45  L.  R.  A.,  x\.  S,  629.) 

It  is  urged  that  because  the  commission  is  authorized  to 
determine  whether,  in  a  given  case,  public  convenience  and 
necessity  requires  the  construction  of  additional  power  lines 
or  plants,  or  the  exercise  of  rights,  privileges  and  franchises 
in  municipalities,  legislative  power  is  delegated,  and  peti- 
tioners insist  that  these  matters  are  left  entirely  to  the  arbi- 
trary determination  of  the  commission.  Similar  contentions 
have  been  made  in  regard  to  almost  every  such  commission 
created  in  this  country,  and  in  many  other  cases  of  powers 
conferred  upon  administrative  oflScers  or  boards,  and  these 
contentions  have  been  overruled  with  substantial  unanimity. 

The  question  has  been  definitely  laid  to  rest  by  a  long  series 
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of  decisions  in  the  United  States  supreme  court,  beginning 
with  the  case  of  The  Aurora  v.  United  States,  7  Cranch 
(U.  S.),  382,  3  L.  ed.  378,  decided  in  1813,  and  ending  with 
Interstate  Commerce  Commission  v,  OoodriCh  Transit  Co,,  224 
U.  S.  194,  32  Sup.  Ct.  436,  56  L.  ed.  729.     - 

T.  C.  Coffin,  Amicus  Curiae. 

The  elementary  proposition  that  railways,  from  the  public 
nature  of  the  business  by  them  carried  on,  and  the  interest 
which  the  public  have  in  their  operation,  are  subject,  as  to 
their  state  business,  to  state  regulations  which  may  be  asserted 
either  directly  or  by  the  legislative  authority  or  by  administra- 
tive bodies  endowed  with  power  to  that  end,  is  not  and  could 
not  be  successfuly  questioned,  in  view  of  the  long  line  of  au- 
thorities sustaining  that  doctrine.  {Atlantic  Coast  Line  By, 
Co,  V,  North  Carolina  Corp,  Com,,  206  U.  S.  1,  27  Sup.  Ct. 
585,  51  L.  ed.  933,  11  Ann.  Cas.  398.  See,  also,  Saratoga 
Springs  v,  Saratoga  Springs  Gas  etc.  Co,,  191  N.  Y.  123,  83 
N.  E.  693,  18  L.  B.  A.,  N.  S.,  713,  14  Ann.  Cas.  606;  Railroad 
Commission  of  Alabama  v.  Central  of  Oeorgia  R,  Co,,  170 
Fed.  225,  95  C.  C.  A.  117.) 

A  late  case  wherein  these  principles  were  considered  as  set- 
tled is  Public  Service  Commission  v.  Northern  Central  Ry. 
Co,  (Md.),  90  Atl.  105,  111. 

Sec.  53  of  the  public  utilities  act  of  New  York  (formerly 
sec.  59),  sec.  74  of  the  Wisconsin  act,  sec.  54  of  the  Ohio  act, 
and  sec.  50  of  the  California  act,  all  require  certificates  of 
necessity  practically  the  same  as  sec.  48  of  the  Idaho  act,  and 
so  far  as  I  have  been  able  to  find  their  constitutionality  in  this 
regard  has  never  even  been  questioned.  In  New  York  the 
section  was  under  consideration  in  the  case  of  People  ex  rcl. 
Steward  v.  Board  of  Railroad  Commrs.,  160  N.  Y.  202,  54 
N.  E.  697. 

It  was  clearly  intended  by  the  legislature  in  the  enactment 
of  sec.  63  of  the  public  utilities  act  to  grant  a  much  broader 
field  of  review  than  the  mere  inquiry  into  the  jurisdiction  of 
the  commission  when  acting,  and  to  allow  a  review  on  ques- 
tions of  law.    The  reasonableness  of  the  orders  of  the  corn- 
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mission  is  a  question  of  law.     {Detroit  &  M,  B.  Co.  v,  Michi- 
gan Railroad  Commission,  203  Fed.  864.) 

The  cases  of  People  ex  rel.  Steward  v.  Railroad  Commis- 
sion, supra.  People  ex  rel.  Babylon  R.  R.  Co.  v.  Board  of 
Railroad  Commissioners,  32  App.  Div.  179,  52  N.  Y.  Supp. 
908  (affirmed  in  158  N.  Y.  711,  53  N.  E.  U29),  and  People 
ex  rel.  Loughran  v.  Board  of  Railroad  Commissioners,  158 
N.  Y.  421,  53  N.  E.  163,  establish  the  proposition  that  in  such 
cases  the  court  on  review  can  inquire  into  the  reasonableness 
of  the  order  of  the  commission. 

SULLIVAN,  J. — On  this  hearing  two  separate  and  distinct 
applications  for  writs  of  review  under  sec.  63a  of  the  act 
known  as  the  public  utilities  act  (Laws  1913,  p.  247),  are  in- 
volved. One  case  is  entitled  the  IdaJio  Pou^r  &  Light  Co.,  a 
Corporation,  v.  J.  A.  Blomquist,  A.  P.  Ramstedt  and  D.  W. 
Standrod,  as  the  Public  Utilities  Commission  of  the  State  of 
Idaho  (which  is  known  as  the  Twin  Falls  case) ;  and  the  other 
is  entitled.  The  Beaver  River  Power  Co.,  a  Corporation,  v. 
J.  A.  Blomquist,  A.  P.  Ramstedt  and  D.  W.  Standrod,  as  the 
Public  Utilities  Commission  of  the  State  of  Idaho  (known  as 
the  Pocatello  case). 

In  the  application  in  each  case  for  a  writ  of  review,  the 
plaintiff  complains  of  the  order  made  by  the  public  utilities 
commission  requiring  the  plaintiff  to  refrain  from  constructinj^ 
its  proposed  plants  in  either  the  city  of  Twin  Falls  or  Poca- 
tello, for  the  purpose  of  furnishing  such  cities  and  inhabitants 
with  electrical  energy,  on  the  ground  that  such  company  has 
not  obtained  a  certificate  of  public  convenience  and  necessity 
requiring  such  service,  in  compliance  with  sees.  48a,  48b  and 
48c  of  said  act. 

It  is  provided  by  sec.  63a  that  the  applicant  may  apply 
to  this  court  for  a  writ  of  review  for  the  purpose  of  having 
the  lawfulness  of  any  order  of  the  utilities  commission  in- 
quired into  and  determined,  and  that  such  review  shall  not 
extend  further  than  to  determine  whether  the  commission  has 
regularly  pursued  its  authority,  including  a  determination  of 
whether  the  order  or  decision  under  review  violates  any  right 
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of  the  petitioner  under  the  constitution  of  the  United  States 
or  of  the  state  of  Idaho,  and  whether  the  evidence  is  suffi- 
cient to  sustain  the  findings  and  conclusions  of  the  commission. 

A  complaint  was  filed  with  the  public  utilities  commission 
on  the  22d  day  of  November,  1913,  by  the  Great  Shoshone  & 
Twin  Falls  Water  Power  Co.,  a  public  utility  corporation, 
which  was  then  supplying  the  city  of  Twin  Palls  with  elec- 
trical energy,  and  by  J.  H.  Seaver,  a  resident  and  citizen 
of  the  said  city  of  Twin  Falls ;  in  which  complaint  it  was  set 
up  that  the  Idaho  Power  &  Light  Co.,  the  plaintiff  herein, 
and  its  predecessors  in  interest,  had  not  procured  the  cer- 
tificate of  necessity  and  convenience  required  to  be  procured 
by  the  provisions  of  said  act  before  any  public  utility  is  per- 
mitted or  authorized  to  construct  power  lines  into  a  territory 
already  served  by  some  other  public  utility  of  like  character. 

After  various  proceedings  were  had  in  said  matter,  an 
answer  was  filed  with  the  public  utilities  commission  and  the 
decision  of  the  commission  was  rendered  on  the  18th  of  Feb- 
ruary, 1914,  to  the  effect  that  it  was  necessary,  under  the 
provisions  of  said  act,  for  the  plaintiff  to  secure  a  certificate 
of  convenience  and  necessity  before  constructing  its  lines  and 
works  in  the  city  of  Twin  Falls.  A  rehearing  was  applied 
for  and  denied  and  the  matter  now  comes  before  this  court  for 
hearing  on  a  writ  of  review. 

The  point  in  issue  in  this  proceeding  is  as  to  the  constitu' 
tionality  of  said  act,  and  if  constitutional,  whether  or  not 
the  Idaho  Power  &  Light  Company,  the  plaintiff,  must  obtain 
a  certificate  of  convenience  and  necessity  before  constructing 
its  lines  into  the  said  cities.  It  is  admitted  that  said  public 
utilities  act  was  approved  by  the  governor  and  went  into  effect 
on  the  8th  day  of  May,  1913,  if  constitutional.  The  facts 
are  stipulated  in  these  cases,  and  it  appears  therefrom  that 
the  Great  Shoshone  &  Twin  Falls  Water  Power  Company 
has  for  more  than  three  years  last  past  been  supplying  the 
city  of  Twin  Falls  and  its  inhabitants  with  electricity  for 
light  and  power  purposes;  that  on  April  29,  1913,  the  city 
council  of  Twin  Falls  passed  ordinance  No.  134,  granting 
to  the  Beaver  River  Power  Company,  the  predecessor  of  the 


Digitized  by 


Google 


234  Idaho  Powbe  etc.  Co.  v.  Blomquist.     [26  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

plaintiflf,  the  right,  authority,  privilege  and  franchise  to 
distribute  electricity  and  electrical  current  for  the  purpose 
of  furnishing  the  same  for  light,  heat,  power  and  all  other 
purposes,  to  the  city  of  Twin  Falls  and  to  the  inhabitants 
thereof,  and  granting  it  the  right  to  use  the  streets  and  alleys, 
etc.,  of  said  city  for  said  purpose.  By  section  7  of  said  ordi- 
nance certain  rates  were  provided.  Said  ordinance  further 
provides  that  the  franchise  and  rights  granted  thereunder 
are  voluntarily  transferable  only  by  ordinance  duly  and  regu- 
larly passed.  Section  12  of  said  ordinance  provides  that  the 
Beaver  River  Company,  or  its  successors,  or  assigns  shall  file 
with  the  city  of  Twin  Palls  a  good  and  suflBcient  bond  in  the 
sura  of  $2,500,  conditioned  upon  its  compliance  with  the  pro- 
visions of  section  11  of  said  ordinance,  and  section  14  pro- 
vides that  said  corporation  or  its  assigns  shall  within  sixty 
days  from  the  passage  of  said  ordinance  file  an  unconditional 
acceptance  thereof  in  writing  with  the  clerk  of  said  city,  and 
that  **any  rights  and  privileges  granted  shall  be  null  and  void 
unless  such  acceptance  is  so  filed."  On  the  28th  of  June, 
1913,  nearly  two  months  after  said  public  utilities  act  went 
into  effect,  the  Beaver  River  Company  filed  an  acceptance  of 
said  ordinance,  and  on  October  3,  1913,  a  bond  in  the  sum 
of  $2,500  was  filed  with  the  city  clerk. 

On  the  6th  of  October,  1913,  ordinance  No.  141  was  passed 
by  the  city  council  of  said  city,  authorizing  the  Beaver  River 
Power  Company  to  transfer  to  the  Idaho  Power  &  Light 
Company  all  of  its  rights,  privileges  and  franchises  granted 
under  the  provisions  of  said  ordinance  No.  134. 

Up  to  that  time  nothing  whatever  had  been  done  by  the 
Beaver  River  Power  Company  under  ordinance  No.  134  toward 
constructing  its  plant  or  lines  within  the  corporate  limits  of 
said  city.  In  the  month  of  October,  1913,  the  plaintiflf  com- 
menced the  construction  of  a  distribution  system  within  the 
corporate  limits  of  said  city.  Such  construction  work  was 
not  commenced  until  after  the  Beaver  River  Company  had 
transferred  its  rights  and  interests  thereunder  in  October, 
1913,  to  the  Idaho  Light  &  Power  Company.    The  proceed- 
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ings  in  the  Twin  Falls  case  were  begun  before  said  com- 
mission, asi  above  stated,  in  November,  1913. 

It  appears  from  the  record  that  the  Beaver  River  Company 
had  commenced  the  construction  of  a  power  plant  on  the 
Malad  river  in  Lincoln  county,  about  thirty  miles  distant 
from  the  city  of  Twin  Falls,  and  that  at  the  time  said  act  went 
into  effect  had  done  nothing  toward  extending  its  lines  from 
its  said  plant  to  the  city  of  Twin  Falls.  It  thus  appears 
that  sometime  after  the  passage  of  said  public  utilities  act, 
and  only  a  few  days  before  it  went  into  effect,  the  .Beaver 
River  Company  procured  from  the  city  of  Twin  Falls  the  pas- 
sage of  said  ordinance  granting  it  the  right  to  supply  elec- 
tricity to  the  inhabitants  of  said  city,  and,  as  above  stated, 
said  ordinance  provided  that  it  was  void  unless  a  written 
acceptance  was  filed  within  sixty  days  after  its  passage.  Said 
acceptance  and  bond  were  not  filed  until  after  said  act  went 
into  effect.  Thus  at  the  time  the  law  went  into  effect,  said 
ordinance  was  an  unaccepted  offer  to  the  Beaver  River  Com- 
pany, and  it  was  within  the  power  of  that  company  to  accept 
or  refuse  it  for  sometime  after  said  law  went  into  effect.  It 
certainly  was  not  a  franchise  contract  until  said  written 
acceptance  was  made. 

In  the  Pocatello  case  the  following  facts,  among  others,  are 
stipulated:  That  the  city  of  Pocatello  passed  ordinance  No. 
281  on  May  5,  1913,  granting  said  Beaver  River  Power  Com- 
pany the  right  to  construct  its  plant  and  lines  within  the 
corporate  limits  of  said  city ;  that  prior  to  the  passage  of  said 
ordinance  the  Beaver  River  Company  expended  considerable 
money  investigating  the  electrical  market  of  Pocatello  and  in 
securing  the  passage  of  said  ordinance,  and  also  paid  for  the 
publication  of  said  ordinance;  that  after  making  certain  in- 
vestigations in  regard  to  the  feasibility  of  establishing  a  plant 
in  said  city  and  in  about  the  month  of  August,  1913,  a  con- 
tract was  entered  into  by  the  Beaver  River  Company  for  a 
500  horse-power  Diesel  engine,  to  cost  approximately  $25,000, 
to  be  used  solely  for  the  purpose  of  generating  electrical 
energy  for  said  city,  and  work  on  the  distribution  system 
within  the  corporate  limits  of  said  city  was  begun  in  the 
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month  of  November,  1913,  and  has  been  continued  diligently 
and  uninterruptedly,  and  about  $2,500  has  been  expended  in 
an  underground  and  overhead  distribution  system;  that  the 
power  system  contemplated  to  be  used  in  said  city  calls  for  the 
instalation  of  four  engines  of  similar  design  to  the  one  pur- 
chased ;  that  prior  to  November,  1913,  no  work  of  any  char- 
acter under  said  franchise  had  been  done  within  the  city  limits 
of  Pocatello,  and  that  said  Diesel  engine  was  constructed  out- 
side of  the  city  of  Pocatello.  It  was  not  the  intention  of 
plaintiff  to  supply  the  inhabitants  of  Pocatello  with  electrical 
energy  from  its  Malad  plant,  but  to  erect  a  new  plant  in  said 
city  and  use  Diesel  engines  in  manufacturing  electrical  energy. 

The  proceedings  in  the  Pocatello  case  were  brought  before 
the  public  utilities  commission  by  the  Southern  Idaho  Water 
Power  Company,  a  corporation,  which  company  had  been  sup- 
plying the  city  of  Pocatello  and  its  inhabitants  with  electric 
power  long  prior  to  the  passage  of  said  ordinance  No.  281. 

The  proceedings  were  brought  in  each  case  to  have  the  com- 
mission determine  whether  the  convenience  and  necessity  of 
the  inhabitants  of  said  cities  required  the  construction  and 
instalation  of  another  electrical  plant  or  system,  or  whetlier 
under  the  provisions  of  sec.  48a  of  said  public  utility  act 
the  plaintiff  company  had  the  right,  without  such  certificate, 
to  proceed  as  it  did  in  attempting  to  furnish  said  cities  with 
electrical  power. 

On  the  facts  stipulated,  it  is  claimed  by  the  plaintiff  cor- 
poration that  it  is  authorized  by  law  to  construct  and  operate 
its  electrical  power  system  without  securing  any  certificate 
of  public  convenience  and  necessity  from  the  public  utilities 
commission,  for  the  following  reasons: 

(1)  Because  plaintiffs'  right  under  the  franchises  granted 
by  said  ordinances  (which  ordinances  were  passed  prior  to 
the  date  when  the  public  utilities  law  became  effective)  be- 
came contract  rights  within  the  protection  of  the  constitutional 
provision. 

(2)  Because  the  plaintiffs  come  within  the  terms  of  the 
proviso  of  sec.  48a  of  said  act,  which  declares  **that  power 
companies  may,  without  such  certificate,  increase  the  capacity 
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of  existing   generating   plants  or    develop   new   generating 
plants  and  market  the  products  thereof." 

(3)  Because  the  plaintiffs  come  within  the  terms  of  the 
proviso  of  sec.  48b  of  said  act  which  declares  that  ''this  sec- 
tion shall  not  be  construed  to  ...  .  impair  any  vested  right 
in  any  franchise  or  permit  heretofore  granted.*' 

(4)  Because  plaintiffs  come  within  the  proviso  in  sec.  48b 
of  said  act  which  declares,  ''That  when  the  commission  shall 
find,  after  hearing  that  a  public  utility  has  heretofore  begun 
actual  construction  work  and  is  prosecuting  such  work  in 
good  faith,  uninterruptedly  and  with  reasonable  diligence  in 
proportion  to  the  magnitude  of  the  undertaking,  under  any 
franchise  or  permit  heretofore  granted  but  not  heretofore  ac- 
tually exercised,  such  public  utility  may  proceed  to  the  com- 
pletion of  such  work  and  may,  after  such  completion  exercise 
such  right  or  privilege."  ^ 

It  will  be  observed  that  plaintiffs'  real  contention  is  based  A 
upon  the  proposition  that  they  had  procured  franchises  from  I 
each  of  said  cities  subsequent  to  the  passage  by  the  legislature  / 
of  said  public  utilities  act  and  shortly  prior  to  its  going  into  \ 
effect,  and  therefore  under  said  ordinances  they  had  secured  / 
vested  rights  under  and  by  which  they  were  authorized  to  J 
construct  their  lines  into  said  cities  and  furnish  the  inhabi-y 
tants  electrical  power. 

In  order  to  determine  the  questions  presented  in  this  case, 
it  will  require  a  review  and  construction  of  many  of  the  pro- 
visions of  said  public  utilities  act  and  application  of  some 
provisions  of  the  constitution  thereto. 

Said  act  is  a  very  comprehensive  one  and  was  passed  at 
the  twelfth  session  of  the  legislature  and  was  approved  by 
the  governor  on  the  13th  of  March,  1913.  It  contained  no 
emergency  clause,  and  under  the  provisions  of  sec.  22,  art.  3, 
of  the  constitution  did  not  take  effect  until  sixty  days  after 
the  end  of  the  session  at  which  it  was  passed,  which  session 
adjourned  on  the  8th  day  of  March,  1913;  hence  the  act 
did  not  take  effect  until  the  8th  day  of  May,  1913.  By  the 
provisions  of  sec.  10  of  art.  4  of  the  constitution,  every  bill 
passed  by  the  legislature  shall  before  it  becomes  a  law  be 
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presented  to  the  governor,  and  "If  he  approve,  he  shall  sign 
it  and  thereupon  it  shall  become  a  lata.''  Under  that  pro- 
vision of  the  constitution,  said  act  became  a  law  on  the  13th 
day  of  March,  1913,  but  did  not  go  into  effect  until  the  8th 
day  of  May. 

Many  of  the  states  of  this  Union  have  passed  similar  public 
utility  laws,  a  compilation  of  which  may  be  found  in  the  pub- 
lication known  as  "Commission  Regulation  of  Public  Utili- 
ties," published  by  the  National  Civic  Federation  (1913), 
and  the  provisions  in  such  laws  regarding  "Certificates  of 
Convenience  and  Necessity '*  may  be  found  at  page  800  et  seq. 
of  that  work. 

In  Arizona  a  public  utility  must  first  obtain  a  certificate 
before  beginning  the  construction  of  its  works.  (Laws  1912, 
chap.  90,  sec.  50.)  The  California  law  is  to  the  same  effect. 
(Laws  1911,  chap.  14,  sec.  50.)  Much  of  our  public  utilities 
law  was  copied  from  the  California  act.  In  Connecticut  no 
steam  railway  or  interurban  road  shall  be  parallel  to  any  other 
unless  it  appears  that  public  convenience  and  necessity  require 
it.  Application  in  that  state  must  be  made  to  the  superior 
court  or  judge  for  a  certificate.  (Laws  1902,  sec.  3846.)  In 
Kansas  no  public  utility  can  transact  business  until  it  has 
obtained  a  certificate  that  public  convenience  would  be  pro- 
moted by  the  transaction  of  such  utility  business.  (Laws 
1911,  chap.  238,  sec.  31.)  In  Maine  the  directors  of  a  rail- 
road must  present  to  the  commission  a  petition,  and  if  after 
a  hearing  it  appears  that  the  public  convenience  requires  the 
construction  of  the  road,  a  certificate  must  be  granted.  (Rev. 
Stats.  1903,  chap.  51,  sec.  3.)  In  Maryland  the  public  utili- 
ties act  provides  that  no  common  carrier  shall  begin  con- 
struction without  a  certificate,  and  no  gas  or  electrical  cor- 
poration shall  begin  construction  or  exercise  any  right  or 
privilege  without  first  having  obtained  the  permission  and 
approval  of  the  commission.  (Laws  1910,  chap.  180,  sees. 
26,  33.)  In  Michigan  it  is  necessary  for  a  telephone  com- 
pany to  apply  to  the  railroad  commission  for  a  certificate. 
(Laws  1911,  chap.  138,  sec.  7.)  In  New  Hampshire  no  public 
utility  shall  commence  business  without  first  having  obtained 
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the  permission  and  approval  of  the  commission.  (Laws  1911, 
chap.  164,  sec.  Ift.)  In  New  York  no  gas  or  electrical  cor- 
poration shall  begin  construction  of  a  plant  without  the  ap- 
proval of  the  commission,  and  no  such  corporation  shall 
exercise  any  right  or  privilege  under  any  franchise  granted 
without  having  first  obtained  the  consent  of  the  commission. 
(Laws  1910,  chap.  480,  sec.  33.)  In  Ohio  no  telephone  com- 
pany can  exercise  any  franchise  in  a  place  where  there  is 
already  in  operation  a  telephone  company,  unless  such  com- 
pany first  secures  from  the  commission,  after  public  hearing, 
a  certificate  that  the  exercise  of  such  franchise  is  proper  and 
necessary  for  the  public  convenience.  (Laws  1911,  No.  325, 
sec.  54.)  In  South  Dakota  no  railroad  hereafter  constructed 
shall  parallel  another  line  within  eight  miles  of  the  same 
for  a  greater  distance  than  ten  miles  in  every  100  miles,  and 
permits  to  build  railroads  must  be  obtained  from  the  com- 
mission. (Sess.  Laws  1907,  chap.  217,  sees.  1  and  2.)  In 
Wisconsin-  the  law  provides  that  no  franchise  shall  be  granted 
in  any  municipality  where  there  is  in  operation  a  public 
utility  engaged  in  similar  service  without  first  securing  from 
the  commission  a  declaration,  after  a  public  hearing,  that 
there  is  a  reasonable  necessity  therefor.  (Laws  1909,  sec. 
74,  p.  759.)  In  Illinois  it  is  provided  that  no  public  utility 
shall  begin  the  construction  of  any  plant  until  it  shall  have 
obtained  from  the  commission  a  certificate  of  necessity. 
(Laws  1913,  House  Bill  No.  907,  sec.  55.)  In  Missouri  the 
law  provides  that  no  common  carrier  shall  begin  the  con- 
struction of  any  railroad  or  any  extension  thereof  without 
having  first  obtained  from  the  commission  a  certification  that 
the  present  or  future  public  convenience  and  necessity  require 
or  will  require  such  construction.  The  Missouri  law  contains 
provisions  similar  to  the  Idaho  law  in  regard  to  franchises 
theretofore  granted  but  not  theretofore  actually  exercised. 
(Laws  1913,  p.  557,  sec.  53.)  The  Colorado  law  provides  that 
public  utilities  shall  not  henceforth  begin  construction  with- 
out first  having  obtained  from  the  commission  a  certificate 
that  the  future  public  convenience  and  necessity  require  such 
construction,  and  it  also  contains  the  same  provisions  as  the 
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Idaho  law  in  regard  to  franchises  not  heretofore  actually 
exercised.  The  laws  of  Pennsylvania  provide  that  a  certifi- 
cate of  public  convenience  must  first  be  had  and  obtained 
before  any  public  utility  begins  to  exercise  any  right,  power, 
franchise  or  privilege  under  any  ordinance,  municipal  con- 
tract or  otherwise.     (Laws  1913,  p.  1374,  art.  Ill,  sec.  2.) 

Thus  it  appears  that  public  utility  acts  similar  to  the  Idaho 
act  have  been  passed  by  many  states  and  are  in  full  operation 
therein.  Massachusetts  was  the  first  state  to  adopt  a  public 
utility  act.  That  act  was  intended  as  a  substitution  for  the 
control  of  public  utilities  by  competition.  Pond,  in  his  work 
on  Public  Utilities,  sec.  610,  quotes  from  Weld  v.  Board  of 
Gas  &  Electric  Light  Commrs.,  197  Mass.  556,  84  N.  E.  101, 
as  follows: 

**In  the  first  place,  in  reference  to  this  department  of  public 
service,  we  have  adopted,  in  this  state,  legislative  regulation 
and  control  as  our  reliance  against  the  evil  effects  of  monopoly, 
rather  than  competitive  action  between  two  or  more  corpora- 
tions, where  such  competition  will  greatly  increase  the  aggre- 
gate cost  of  supplying  the  needs  of  the  public,  and  perhaps 

cause  other  serious  inconveniences The  state,  through 

the  regularly  constituted  authorities,  has  taken  complete  con- 
trol of  these  corporations  so  far  as  is  necessary  to  prevent 
the  abuses  of  monopoly.  Our  statutes  are  founded  on  the 
assumption  that,  to  have  two  or  more  competing  companies 
running  lines  of  gas-pipe  and  conduits  for  electric  wires 
through  the  same  streets  would  often  greatly  increase  the 
necessary  cost  of  furnishing  light,  as  well  as  cause  great  in- 
convenience to  the  public  and  to  individuals  from  the  un- 
necessary digging  up  of  the  streets  from  time  to  time,  and 
the  interference  with  pavements,  street  railway  tracks,  water- 
pipes  and  other  structures In  reference  to  some  kinds 

of  public  service,  and  under  some  conditions,  it  is  thought 
by  many  that  regulation  by  the  state  is  better  than  competi- 
tion." 

The  courts  of  last  resort  of  several  of  the  above-named 
states  have  already  passed  upon  the  public  utilities  acts  of 
their  respective  states  and  held  them  constitutional  and  valid. 
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However,  the  public  utilities  act  is  attacked  by  counsel  for 
the  plaintiffs  on  three  grounds:.  (1)  That  the  legislature  had 
no  power  to  grant  to  the  public  utilities  commission  power  to 
restrict  competition;   (2)   That  legislative  authority  is  dele-\ 
gated   to  said  commission   in   an  unconstitutional   manner;! 
(3)  That  said  commission  is  a  judicial  body  established  in'i 
contravention  of  sec.  2,  art.  5,  of  the  Idaho  constitution.     ^ 

First,  has  the  legislature  power  to  restrict  competition  of 
public  utilities  through  the  public  utilities  commission! 

The  doctrine  that  private  property  devoted  to  public  use 
is  subject  to  public  regulation  is  too  well  settled  to  recLuire 
the  citation  of  many  authorities.  We  have  not  only  a  long 
line  of  decisions  by  the  supreme  court  of  the  United  States, 
commencing  as  early,  at  least,  as  the  decision  of  Munn  v, 
Illinois,  94  U.  S.  113,  24  L.  ed.  77,  but  a  long  line  of  state 
decisions,  and  the  law  is  well  settled  that  all  property  is  held 
subject  to  the  power  of  the  state  to  regulate  or  control  its 
use  in  order  to  secure  the  general  safety,  health  and  the  pub- 
lic welfare  of  the  people,  and  that  when  a  corporation  is 
clothed  with  the  rights,  powers  and  franchises  to  serve  the 
public,  it  becomes  in  law  subject  to  governmental  regulation 
and  supervision. 

The  constitution  of  the  state  of  Idaho  is  a  limitation  upon 
the  legislative  power  in  all  matters  of  legislation,  and  is  not 
a  grant  of  power.  The  legislature  has  plenary  power  in  all 
matters  of  legislation  except  as  limited  by  the  constitution. 
There  is  nothing  in  the  constitution  that  prohibits  the  legis- 
lature from  enacting  laws  prohibiting  competition  between 
public  utility  corporations,  and  the  legislature  of  this  state 
no  doubt  concluded  that  a  business  like  that  of  transmitting 
electricity  through  the  streets  of  the  city  and  furnishing  light 
and  power  to  the  people  must  be  transacted  by  a  regulated 
monopoly,  and  that  free  competition  between  as  many  com- 
panies or  as  many  persons  as  might  desire  to  put  up  wires  in 
the  streets  is  impracticable  and  not  for  the  best  interests  of 
the  people.  The  police  power  in  regard  thereto  is  sufficiently 
broad  and  comprehensive  to  enable  the  legislature  to  regu- 
late public  utilities  in  order  to  promote  the  health,  comfort, 
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safety  and  welfare  of  society.  One  of  the  fundamental  prin- 
ciples upon  which  our  government  is  founded  is  the  police 
power,  and  the  exercise  of  that  power  is  absblutely  essential 
to  its  general  welfare.  Upon  that  power  rests  the  peace  and 
tranquillity  of  society  and  the  enjoyment  of  health  and  prop- 
erty; and  when  any  corporation  acquires  a  franchise  for  the 
purpose  of  carrying  on  a  corporate  business  within  a  state, 
it  is  accepted  subject  to  the  police  power.  By  granting  a 
franchise  to  a  public  utility  corporation,  the  state  does  not 
abrogate  its  rights  to  exercise  the  police  power  of  the  state 
over  it.  It  therefore  follows,  under  the  state's  inherent  power 
of  police  regulation,  that  it  may  regulate  the  manner  in  which 
public  utility  corporations  shall  construct  their  lines  and 
carry  on  their  business  within  the  state.  (Jones  on  Telegraph 
&  Telephone  Lines,  sec.  214.) 

In  the  41st  Report  of  the  Georgia  Railroad  Commission,  it 
is  said  by  that  commission  as  follows : 

**We  do  not  believe  competition  can  ever  be  a  consistent 
and  economical  regulator  of  rates  and  other  conditions,  in  a 
local  public  utility  field. 

''In  such  a  field  it  means  a  duplication  of  investments, 
organization  and  operating  expenses,  which  is  unnecessary  to 
the  service,  and  burdensome  upon  the  public.  It  is  rarely 
maintained  permanently. 

'*The  commission  is  strongly  convinced  that  it  would  be 
wise  if  the  General  Assembly  should  enact  legislation  prohibit- 
ing the  grant  by  municipal  authorities  of  franchises  to  local 
utilities,  where  there  is  an  established  utility  rendering  safe, 
adequate  and  proper  service  at  reasonable  rates,  already 
occupying  the  field,  prior  to  application  to  and  issuance  by 
this  commission  of  a  certificate  of  public  convenience  and 
necessity. 

'*In  our  opinion,  the  government  which  properly  assumes 
to  prescribe  reasonable  rates  and  compel  adequate  service  by 
public  utilities,  should  also  protect  such  utilities  and  the  pub- 
lic from  unwise  and  useless  competition,  and  the  wasteful 
investment  of  capital  in  the  unnecessary  duplication  of 
plants.'* 
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As  touching  upon  this  question,  see  Public  Service  Regula- 
tion, p.  247;  Ploy  on  Valuation  of  Public  Utility  Property, 
p.  36. 

The  regulating  of  rates  and  compelling  proper  service  is 
for  the  purpose  of  obtaining  rates  and  service  as  nearly  equi- 
table as  possible  to  both  the  consumer  and  the  utility  cor- 
poration, and  competition  can  have  no  other  effect  than  to 
destroy  the  very  groundwork  of  regulation,  and  therefore  com- 
petition may  be  regulated  by  a  commission  under  laws  enacted 
by  the  legislature. 

By  the  public  utility  laws  of  the  several  states,  attempts 
have  been  made  on  the  part  of  their  legislatures  to  correct 
existing  difficulties  between  public  service  corporations  and 
the  communities  which  they  serve.  The  first  general  steps 
taken  by  the  legislatures  were  to  provide  for  rate  regulation 
in  order  that  the  consumer  might  be  protected  in  cases  where 
there  was  no  competition.  Competition  at  that  time  was 
looked  upon  as  a  regulator  and  rate  regulation  was  accepted 
as  a  protection  to  the  public.  Competition  between  public 
utility  corporations  led  to  rate  wars  in  which  each  company 
tried  to  get  the  advantage  of  or  destroy  the  other,  and  usually 
resulted  in  the  destruction  of  one  of  the  competing  corpora- 
tions, or  in  a  division  of  the  territory  between  them,  or  in  the 
consolidation  of  such  corporations.  Statutes  to  prevent  such 
consolidation  and  to  prevent  the  division  of  the  territory  have 
been  enacted.  Those  regulating  laws  were  differently  viewed 
by  different  classes  of  people.  Those  who  f urnishd  the  money 
for  the  construction  of  the  utility  system,  represented  by 
stockholders,  bondholders  or  mortgagees,  was  one  class;  the 
consumer,  another;  promoters,  another.  The  latter  desired 
no  regulation  whatever,  since  it  hampered  their  ability  to  sell 
prospective  utilities.  On  the  other  hand,  the  people  who 
furnished  the  money  desired  stability  for  their  investment. 
It  was  the  desire  of  the  stockholder,  bondholder  or  mortgagee 
not  to  have  his  investment  jeopardized  and  it  was  the  desire 
of  the  consumer  to  receive  the  services  at  a  reasonable  rate  or 
compensation.  Bate  wars  affected  such  investments  and 
either  one  company  or  the  other  finally  had  to  go  out  of  busi- 
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uess,  and  experience  shows  that  there  can  never  be  any 
permanent  competition  in  matters  of  this  kind. 

Under  these  various  utility  acts,  the  commission  is  generally 
given  power  to  regulate  rates  and  fix  a  specific  rate,  instead 
of  a  mere  maximum,  and  that  took  away  the  opportunity 
for  rate-cutting,  one  of  the  principal  instruments  of  warfare 
between  such  corporations.  Under  the  act  in  question,  the 
commission  is  given  power  to  fix  the  rate  absolutely  and 
neither  of  the  competing  companies  can  charge  more  or  less 
than  the  rate  fixed.  Under  those  conditions  competition  can 
amount  to  nothing,  and  the  only  reason  for  having  two  cor- 
porations covering  the  same  field  is  to  secure  satisfactory 
service.  But  under  our  utilities  act,  the  commission  is  the 
arbitrator  in  regard  to  all  matters  of  service.  If  the  utility 
corporation  is  not  giving  satisfactory  service,  the  commis- 
sion has  absolute  power  to  compel  it  to  do  so.  If  its  facilities 
are  such  that  the  cost  of  operation  is  unnecessarily  high,  the 
commission  can  enforce  the  instalation  of  proper  machinery 
and  facilities  and  a  correspondingly  proper  charge  for  the 
commodity  furnished.  The  commission  may  force  the  public 
utility  to  keep  abreast  of  the  times  in  the  employment  of 
proper  machinery  and  appliances  in  their  plants  and  in  the 
economic  conduct  of  its  business.  If  wasteful  methods  are  in- 
dulged in,  the  public  utility  must  bear  the  loss  and  not  the 
consumer.  Thus  the  reason  for  competition  is  entirely  taken 
away.  The  rate  to  be  determined  by  the  commission  in  each 
case  is  a  reasonable  rate — a  rate  fair  to  both  the  consumer 
and  the  supplier.  If  there  are  other  methods  or  machinery 
that  might  be  used  in  a  plant  that  would  materially  reduce 
the  cost  of  production,  the  commission  may  direct  the  utility 
to  install  such  machinery  or  appliances,  and  in  case  it  refuses 
to  do  so,  upon  proper  application,  may  issue  a  certificate  of 
convenience  and  necessity  to  a  utility  corporation  that  will 
do  so. 

A  power  company  already  occupying  a  field  may  be  giving 
service  to  many  localities  where  it  cannot  charge  sufficient 
to  obtain  a  profitable  return.  Another  corporation  might 
thereafter  construct  its  plant  and  lines  into  the  profitable 
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markets  of  such  company  and  thus  compete  for  the  most  de- 
sirable business.  In  this  way  it  might  take  the  cream  of  the 
business  at  the  very  least  expense,  and  cripple  the  company 
that  was  furnishing  the  commodity  to  the  more  extensive 
field. 

There  is  another  question  that  affects  the  general  public 
in  such  cases :  An  existing  utility  has  already  expended,  say, 
a  million  dollars  in  the  power  plant  and  transmission  lines 
and  distribution  system  in  a  town.  Another  utility  coming 
in  must  also  provide  a  power  plant  and  transmission  lines 
and  a  distributing  system.  If  there  is  to  be  unrestricted  com- 
petition, then  the  later  distribution  system  must  cover  the 
same  area  as  that  of  the  older  one.  If  it  costs  the  same  money, 
then  there  is  an  additional  million  dollars  expended  in  a  town 
where  a  one  million  dollar  system  would  be  amply  sufficient. 
There  would  be  two  sets  of  poles  and  transmission  wires  in 
the  streets,  the  construction  and  keeping  in  repair  of  which 
would  necessarily  interfere  with  and  obstruct  the  free  use  of 
the  streets  by  the  people  more  than  one  set  of  poles  and  wires ; 
and  two  sets  of  electrical  wires  in  a  city  would  necessarily  in- 
crease the  danger  to  the  lives  and  limbs  of  the  people,  and 
thus  interfere  with  the  peace,  health  and  welfare  of  the  com- 
munity. In  such  a  case,  when  a  commission  comes  to  fix 
rates,  it  will  be  confronted  with  this  situation:  It  finds  the 
town  provided  with  duplicate  plants;  each  company  is  en- 
titled to  have  a  rate  fixed  so  as  to  give  a  return  upon  its  bona 
fide  investment,  therefore  the  rates  paid  by  the  people  must 
be  upon  two  million  dollars  instead  of  upon  one  million  dol- 
lars, and  the  amount  of  money  collected  by  the  utilities,  if 
they  are  to  be  given  a  fair  return  on  their  investments,  must 
be  much  more  on  the  two  investments  than  it  would  be  upon 
the  one.  And  the  total  amount  paid  by  the  coi^sumers  must 
be  more  than  it  need  be  if  there  were  only  one  investment  and 
one  system.  It  is  for  the  benefit  of  the  public  that  the  highest 
efficiency  be  obtained  from  a  public  utility  and  that  it  serve 
the  public  at  the  lowest  cost,  and  such  an  end  cannot  be 
reached  if  the  community  is  served  by  duplicate  plants. 
Where  a  one  million  dollar  plant  is  amply  sufficient,  a  dupli- 
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cation  of  such  plant  is  a  waste  of  resources  and  an  extra  tax 
on  the  people. 

If  rates  are  absolutely  fixed  by  the  commission  with  no  per- 
mission to  the  utilities  corporations  to  charge  more  or  less, 
the  public  can  receive  no  advantage  from  competition. 
Experience  shows  that  while  the  people,  or  some  of  the  people, 
may  receive  a  temporary  advantage  from  cut-throat  competi- 
tion, the  general  public  can  receive  no  substantial  advantage 
therefrom\  Then  the  question  is  presented  from  the  stand- 
point of  public  policy,  Shall  plants  be  duplicated  in  order  to 
give  efficiency  of  service!  The  law  has  fully  answered  this 
by  putting  the  supervision  of  the  service  in  the  hands  of  a 
commission  so  that  there  can  be  no  duplication  without  a 
necessity  for  it.  The  commission  has  the  power  to  compel 
the  utility  company  to  give  good  service  for  reasonable  com- 
pensation. What  need  is  there  of  a  competitive  plant  where 
the  commission  has  absolute  control  so  far  as  service  and 
rates  to  be  charged  are  concerned,  and  rates  must  be  fixed 
so  as  to  give  the  company  a  reasonable  interest  on  its  invest- 
ment and  a  sufficient  sum  to  keep  up  the  system  and  operate  it ! 

The  city  of  Twin  Falls  has  one  company  already  serving 
it,  and  if  another  company  is  permitted  to  enter,  there  will 
be  two  sets  of  poles  and  lines  erected  in  said  city,  and  it  does 
not  seem  possible  that  anyone  would  contend  that  where  one 
company  is  amply  able  to  serve  the  wants  of  the  people,  so 
far  as  electrical  power  is  concerned,  that  the  interests  of  the 
public  would  require  another  system  to  cover  the  same  ground, 
when  there  can  be  no  cut-throat  competition  under  the  law. 

The  only  practical  difference  between  systems  operated 
under  the  utilities  act  and  municipal  ownership  is  that  under 
the  former  system  the  money  or  means  is  provided  by  a  bond 
issue  or  mortgage  by  a  private  corporation  and  the  employees 
are  named  by  the  corporation  furnishing  the  money,  while 
under  the  latter,  the  money  is  furnished  and  the  employees 
named  by  the  municipality.  The  control  of  a  city  council 
over  municipal  works  is  perhaps  a  little  more  complete  than 
that  of  the  commission  over  the  utility  under  the  present 
law.    The  state  having  taken  away  the  rights  of  such  cor- 
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porations  to  fix  their  own  rates,  and  having  assumed  super- 
visory power  over  the  service  in  every  material  particular,  it 
ought  to  provide  some  sort  of  a  safeguard  for  those  who  fur- 
nish the  money  to  construct  the  system,  and  the  state  has 
attempted  to  meet  this  situation  by  providing  that  the  utility 
already  in  the  field  shall  have  that  field  unless  public  neces- 
sity and  convenience  require  an  additional  utility,  and  as  to 
whether  the  public  convenience  and  necessity  require  an 
additional  utility  is  an  administrative  matter  left  .with  the 
commission  to  ascertain  and  determine  under  supervisory 
power  of  the  court.  Any  erroneous  action  on  the  part  of  the 
commission  in  that  regard  may  be  corrected  by  the  court. 

The  law  relating  to  public  service  should  be  based  on  the 
public  needs,  rather  than  on  the  desire  of  any  corporation  to 
serve  the  public.  The  purpose  of  such  laws  should  be  to  pro- 
mote the  common  welfare  and  equally  to  protect  the  parties 
who  furnish  the  money  for  the  erection  of  the  plant  and  those 
who  use  its  product. 

The  general  impression  has  been  that  competition  was  sup- 
posed to  be  a  legitimate  and  proper  means  of  protecting  the 
interests  of  the  public  and  promoting  the  general  welfare  of 
the  people  in  respect  to  service  by  public  utility  corporations; 
but  history  and  experience  has  clearly  demonstrated  that  pub- 
lic convenience  and  the  necessities  of  the  community  do  not 
require  the  construction  and  maintenance  of  several  plants  or 
systems  of  the  same  character  to  supply  a  city  or  the  same 
locality,  but  that  public  convenience  and  necessity  require 
only  the  maintenance  of  a  sufficient  number  of  such  instru- 
mentalities to  meet  the  public  demands.  If  more  than  one 
instrumentality  is  to  be  sustained  when  one  is  amply  suffi- 
cient, the  actual  cost  to  the  public  served  is  not  only  neces- 
sarily greater  than  it  would  be  under  one  system,  but  also 
less  convenient.  If  public  convenience  and  necessity  do  not 
demand  a  duplication  of  power  systems,  why  should  the  pub- 
lic be  burdened  with  the  expense  of  maintaining  such  dupli- 
cate systems,  and  the  annoyance  of  perpetual  solicitation  to 
make  or  break  contracts  for  service,  and  the  inconvenience  to 
the  people  of  the  occupation  of  the  streets  and  alleys  of  a 
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town  or  city  by  such  corporations  in  constructing  and  keeping 
in  repair  the  two  systems! 

The  public  utilities  act  merely  declares  the  will  of  the  people 
as  expressed  through  the  legislature,  to  the  effect  that  com- 
petition between  public  utility  corporations  of  the  classes 
specified  shall  be  allowed  only  where  public  convenience  and 
necessity  demand  it,  and  in  any  case  the  commission  is  thereby 
given  power  to  fix  the  rates  to  be  charged,  which  cannot  be 
varied  by  such  corporations.  The  legislature  has  concluded 
by  the  passage  of  said  act  that  it  is  not  for  the  best  inter- 
ests of  the  people  or  the  public  welfare  to  permit  public 
utility  corporations  to  compete  with  each  other  where  public 
convenience  and  necessity  do  not  require  such  competition. 

Sec.  18  of  art.  11  of  the  constitution  prohibits  combina- 
tions for  the  purpose  of  fixing  prices  or  regulating  production, 
and  requires  the  legislature  to  pass  appropriate  laws  to  en- 
force the  section.  The  public  utilities  act  is  justified  by  that 
provision  of  the  constitution,  for  it  is  largely  concerned  with 
preventing  unreasonable  rates  and  combinations  by  public 
utilities.  Those  provisions  were  intended  to  prevent  monopoly 
aild  cut-throat  competition  which  can  only  result  in  monopoly. 
Past  history  shows  that  unregulated  competition  is  a  tool  of 
unregulated  monopoly,  as  the  word  "monopoly"  is  usually 
understood. 

The  power  of  the  legislature,  so  long  as  it  observes  the  re- 
strictions imposed  by  the  state  and  federal  constitutions,  to 
regulate  the  relative  rights  and  equities  of  all  persons  and 
corporations  within  its  jurisdiction,  in  order  to  conserve,  not 
merely  the  health,  safety  and  morals  of  the  people  of  the 
state,  but  also  the  general  welfare,  undoubtedly  exists,  whether 
it  is  called  police  power  or  merely  governmental  or  legislative 
power.  (Lake  Shore  &  Michigan  S.  B.  B.  Co.  v.  Ohio,  173 
U.  S.  285,  19  Sup.  Ct.  465,  43  L.  ed.  702.) 

Said  act  substitutes  reasonable  rates  to  be  determined  by 
the  commission  for  those  that  would  otherwise  be  fixed  by 
competition,  in  the  one  case,  or  the  rule  of  charging  what  the 
traffic  will  bear,  in  the  absence  of  competition.  Under  this 
law  it  must  therefore  be  conceded  that  competition  with  its 
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disastrous  effects  is  no  longer  needed  to  protect  the  public 
against  unreasonable  rates,  hence  there  is  no  longer  any  justifi- 
cation whatever  for  competition  or  the  duplication  of  utility 
plants  under  the  pretense  of  preventing  monopoly. 

In  vol.  1  of  Wilcox  on  Municipal  Franchises,  sec.  41,  p.  29, 
the  author  discusses  the  establishment  of  monopolies  by  fran- 
chises and  says : 

**In  spite  of  the  practically  uniform  experience  of  cities, 
the  authorities  still  cling  to  competition,  as  if  it  were  a  fetich, 
for  the  regulation  of  public  service  utilities.  Year  after  year 
and  decade  after  decade,  the  same  old  story  is  repeated,  of 
franchises  granted  to  new  street  railway  companies,  gas  com- 
panies, electric  companies,  telephone  companies,  which  in  a 
few  years,  by  the  inevitable  logic  of  events,  either  absorb  their 
predecessors  or  are  absorbed  by  them.'* 

The  author  quotes  the  following  from  the  report  of  the 
National  Civic  Federation  Commission  on  Public  Ownership 
and  Operation,  found  in  part  1,  vol.  1,  p.  26,  of  Municipal  and 
Private  Operation  of  Public  Utilities,  as  follows:  ** Public 
utilities,  whether  in  public  or  in  private  hands,  are  best  con- 
ducted under  a  system  of  legalized  and  regulated  monopoly.'' 
The  author  then  says:  "The  reasons  for  this  statement  are 
not  far  to  seek.  The  available  space  in  the  streets  for  the 
use  of  permanent  fixtures  is  strictly  limited.  Furthermore, 
the  construction  and  maintenance  of  any  particular  outfit  of 
fixtures  entails  upon  the  public  great  inconvenience  and  loss 
through  the  tearing  up  of  the  streets,  the  obstruction  of  traffic, 

and  the  resulting  dangers  and  inconveniences From 

the  standpoint  of  the  companies  supplying  public  services,  the 
advantages  of  monopoly  are  obvious.  Street  railway  tracks, 
gas  and  water  pipes,  electrical  conduits,  poles  and  wires,  all 
require  the  investment  of  very  large  amounts  of  capital  in 
providing  the  facilities  for  the  distribution  of  the  commodity 
or  service.  If  one  of  these  distributing  systems  is  duplicated 
in  the  same  streets  or  in  the  same  territory,  there  is  involved 
a  duplication  of  investment  which,  with  competitive  rates,  is 
ruinous  to  the  enterprise.  After  capital  has  once  been  in- 
vested in  unnecessary  fixtures,  the  pressure  of  competing  rates 
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leads  the  owners  of  the  different  fixtures  to  combine  in  order 
to  maintain  prices  and  avoid  insolvency." 

In  referring  to  said  report  of  the  Civic  Federation  Com- 
mission, the  author  states  that  the  conclusion  reached  by  that 
commission  is  in  line  with  reason  and  experience,  and  says: 
**In  each  center  of  population  every  public  utility  should  be 
controlled  and  operated  as  a  monopoly.*'  The  author  there 
has  in  mind  regulated  monopoly — ^not  nionopoly  that  may 
charge  all  a  business  will  bear.  He  then  refers  to  the  past 
oppression  of  monopolies  and  says:  "It  is  the  experience  or 
the  fear  of  such  oppression  as  the  outgrowth  of  private 
monopoly,  that  keeps  alive  the  dream  of  competition  in  fran- 
chise grants."  And  in  section  42  the  author  says:  ''It  is 
evident,  however,  that  no  monopoly  of  a  necessary  and  uni- 
versal service  can  be  safely  intrusted  to  private  operation 
unless  it  is  kept  under  strict  public  control." 

As  touching  on  this  question  see  In  re  Petition  of  Schuylkill 
L,  H,  &  Power  Co,,  a  decision  rendered  by  the  Public  Service 
Commission  of  Pennsylvania  (not  yet  reported  but  published 
in  pamphlet  form). 

A  volume  entitled  *  *  Commission  Regulation  of  Public  Utili- 
ties," by  the  National  Civic  Federation,  N.  Y.,  contains  a 
compilation  and  analysis  of  the  laws  of  forty-three  states  and 
of  the  federal  government  for  the  regulation  by  central  com- 
missions of  railroads  and  other  utilities.  It  is  stated  in  the 
preface  to  that  work,  page  6,  that  the  material  contained  in 
said  volume  represents  forty-four  diflferent  jurisdictions,  to 
wit,  the  federal  act  to  regulate  commerce  with  its  amendments 
and  supplements,  and  the  laws  of  forty-three  states,  which  in 
1912  had  central  commissions  for  the  regulation  of  public 
utilities.  The  states  of  Delaware,  Idaho,  Utah,  West  Virginia 
and  Wyoming  are  not  represented  in  said  volume  because 
they  had  at  that  time  no  public  utilities  law  providing  for  a 
commission.    That  volume  contains  much  valuable  information. 

Bruce  Wyman,  Esq.,  was  counsel  for  said  commission  and 
is  author  of  the  two  volume  work  of  Wyman  on  Public  Ser- 
vice Corporations.  The  author  states  in  his  preface  to  voL 
1  of  said  work,  at  page  5,  as  follows : 
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"Free  competition,  the  very  basis  of  the  modern  social 
organization,  superseded  almost  completely  the  medieval  re- 
strictions, but  it  has  just  come  to  be  recognized  that  the  process 
of  free  competition  fails  in  some  cases  to  secure  the  public 
good,  and  it  has  been  at  last  admitted  that  some  control  is 
necessary  over  such  lines  of  industry  as  are  affected  with  a 
public  interest." 

In  section  36  the  author  says:  *'In  all  of  the  businesses  to 
be  discussed  in  these  chapters,  competition,  although  from  a 
legal  point  of  view  possible,  is  from  the  economic  point  of 
view  improbable.  So  far  as  one  can  see,  virtual  competition 
is  at  an  end  in  these  industries,  and  virtual  monopoly  will 
henceforth  prevail." 

Some  will  no  doubt  become  incensed  by  the  action  of  the 
public  utilities  commission  when  it  refuses  to  permit  a  utility 
corporation  to  duplicate  an  amply  suflScient  plant  to  supply 
the  needs  of  the  community,  because  they  think  they  may  re- 
ceive service  at  a  little  less  rate;  but  they  overlook  the  fact 
that  under  said  public  utilities  act  the  commission  may  fix 
rates  and  neither  company  can  furnish  light  and  power  at  a 
less  rate.  The  public  utilities  commission  has  ample  author- 
ity to  fix  just  and  equitable  rates,  both  to  the  people  ^nd  to 
the  corporation ;  that  is  made  a  part  of  its  duty,  and  the  con- 
sumer cannot  insist  on  a  less  rate  than  would  realize  to  the 
corporation  a  fair  return  on  its  legitimate  investment  and 
sufficient  to  pay  for  the  up-keep  of  the  plant  or  system,  and 
the  legitimate  expense  necessarily  connected  with  the  operation 
of  such  system. 

The  cry  ** monopoly"  by  promoters  and  agitators  will  not 
be  given  much  weight  by  thinking  people  when  they  come  to 
study  the  question  of  public  utilities  carefully  and  to 
thoroughly  consider  from  various  view  points  the  welfare  and 
financial  interests  of  those  who  furnish  the  money  for  the 
construction  of  utility  plants  and  those  who  are  in  need  of 
and  demand  the  products  or  services  of  such  plants  for  their 
comfort  and  prosperity.  Those  who  furnish  the  money  should 
be  given  a  reasonable  interest  thereon ;  the  corporation  should 
be  allowed  sufficient  to  keep  the  plant  in  good  repair  so  as  to 
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give  the  patrons  good  service;  the  people  who  do  the  work 
should  be  paid  a  reasonable  wage;  the  consumer  should  re- 
ceive the  product  or  service  at  a  reasonable  compensation  or 
rate.  The  interests  of  these  four  classes  are  entitled  to  fair 
and  just  consideration.  It  is  conceded  at  the  present  time 
by  the  leading  thinkers  of  the  country  upon  this  subject  that 
the  best  method  of  arriving  at  a  reasonable  rate  to  be  charged 
for  such  services  can  be  better  established  by  a  public  utility 
commission  than  by  competition,  especially  that  competition 
which  must  culminate  in  unregulated  monopoly.  If  monopoly 
is  to  be  regulated,  it  ought  to  be  regulated  in  a  way  that  equal 
justice  may  be  done  to  all.  The  consensus  of  opinion  at  the 
present  time  clearly  is  that  that  object  or  purpose  can  be  best 
achieved  by  public  utilities  laws  similar  to  the  one  under 
consideration. 

The  public  mind  has  been  so  long  impregnated  with  the 
idea  that  competition  is  the  only  relief  against  oppressive 
monopoly,  it  is  diflScult  for  the  people  to  understand,  without 
some  thought  and  study,  that  such  oppressive  monopoly  may 
be  removed  by  fair  and  just  regulation,  and  where  a  utility 
corporation  has  had  no  competition  in  a  city  or  town  and  a 
duplicate  plant  is  proposed  for  serving  the  same  city  or  town 
and  by  its  promoters  better  rates  are  offered,  it  is  but  natural 
for  the  people  to  want  the  reduced  rates,  and  to  encourage 
the  erection  of  a  duplicate  plant.  But  experience  shows  that 
such  duplication  must  be  paid  for  by  the  community.  But 
if  a  public  utilities  commission  can  establish  reasonable  rates, 
both  for  the  corporation  and  the  users  of  its  product,  it 
will  in  the  end  be  better  for  all  concerned  than  cut-throat 

rmpetition. 
It  is  suggested  by  counsel  for  plaintiffs  that  legislative 
authority  has  been  delegated  to  the  commission  in  an  uncon- 
stitutional manner.  It  is  contended  that  because  the  utili- 
ties commission  is  authorized  to  determine  whether  in  a  given 
case  public  convenience  and  necessity  require  the  construction 
of  an  additional  power  line  or  plant  or  the  exercise  of  rights, 
privileges  and  franchises  in  municipalities,  legislative  power 
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is  delegated,  and  counsel  insist  that  these  matters  are  left 
entirely  to  the  arbitrary  determination  of  the  commission. 

There  is  nothing  in  that  contention.  That  question  has 
been  settled  definitely  against  the  contention  of  plaintiflE  by 
the  decision  of  many  courts.J  We  have  a  long  series  of  de- 
cisions contrary  to  contention  of  counsel  from  the  supreme 
court  of  the  United  States,  beginning  with  The  Aurora  v. 
United  States,  7  Cranch  (U.  S.),  382,  3  L.  ed.  378,  decided 
in  1813,  and  ending  with(the  Interstate  Commerce  Commis- 
sion V.  Goodrich  Transit  Co.,  224  U.  S.  194,  32  Sup.  Ct.  436, 
56  L.  ed.  729,  decided  in  1912.  In  the  lattec^ase  the  court 
said:  "Furthermore,  it  is  said  that  such  construction  of  sec. 
20  makes  it  an  unlawful  delegation  of  legislative  power  to 
the  commission.  We  cannot  agree  to  this  contention.  The 
Congress  may  not  delegate  its  purely  legislative  power  to  a 
commission,  but,  having  laid  down  the  general  rules  of  action 
under  which  a  commission  shall  proceed,  it  may  require  of 
that  commission  the  application  of  such  rules  to  particular 
situations  and  the  investigation  of  facts,  with  a  view  to  making 
orders  in  a  particular  matter  within  the  rules  laid  down  by 
the  Congress.  This  rule  has  been  frequently  stated  and  illus- 
trated in  recent  cases  in  this  court,  and  needs  no  amplification 
here." 

In  Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  ed. 
294,  the  court  says: 

**  *The  true  distinction,'  as  Judge  Ranney,  speaking  for 
the  supreme  court  of  Ohio,  has  well  said,  *  is  between  the  dele- 
gation of  power  to  make  the  law,  which  necessarily  involves 
a  discretion  as  to  what  it  shall  be,  and  conferring  authority 
or  discretion  as  to  its  execution,  to  be  exercised  under  and  in 
pursuance  of  the  law.  The  first  cannot  be  done;  to  the  latter 
no  valid  objection  can  be  made.*  " 

Many  of  the  authorities  on  this  quastion  are  review^ed  in 
the  case  of  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364, 
27  Sup.  Ct.  367,  51  L.  ed.  523,  where  a  statute  giving  the 
Secretary  of  War  power  to  determine  whether  bridges  over 
navigable  rivers  were  unreasonable  obstructions  to  navigation 
and  to  order  their  removal,  was  upheld.    As  touching  on  this 


Digitized  by 


Google 


254  Idaho  Power  etc.  Co.  v.  Blomquist.     [26  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

question,  see  Reynolds  v.  Board  of  County  Commrs.,  6  Ida. 
787,  59  Pac.  7C0;  Barton  v.  Schmershall,  21  Ida.  562,  122 
Pac.  385. 

It  is  too  late  to  question  the  power  of  the  legislature  to 
regulate  public  utilities  respecting  rates,  service,  etc.  That 
power  presupposes  an  intelligent  regulation  and  necessarily 
carries  with  it  the  power  to  employ  the  means  necessary  and 
proper  for  such  intelligent  regulation.  It  would  be  almost 
impossible  for  the  legislature  of  this  state  to  undertake  in- 
telligent regulation  of  utility  corporations  by  the  legislature 
itself.  Under  the  constitution  there  is  a  regular  session  of 
the  legislature  every  two  years,  and  such  sessions  are  usually 
sixty  days  in  length.  It  would  not  be  possible  for  the  legis- 
lature in  the  length  of  time  it  sits  to  regulate  intelligently 
the  rates,  service  and  other  matters  which  need  regulation  in 
connection,  with  utility  corporations.  The  necessity  of  regu- 
lating such  corporations  and  the  inability  of  the  legislature 
to  administer  such  regulation  is  at  least  a  strong  argument 
in  favor  of  the  delegation  of  that  power  to  a  commission  under 
laws  established  by  the  legislature.  The  delegation  of  power 
to  a  commission  to  fix  rates  and  service  clearly  contemplates 
reasonable  rates  and  service.  That  is  the  standard  by  which 
service  and  rates  must  be  fixed.  The  common  law  prescribes 
the  same  standard,  and  in  the  absence  of  the  provisions  of 
sec.  12  of  the  public  utility  law,  the  delegation  of  the  power 
to  the  commission  to  fix  rates  and  determine  service  would 
necessarily  be  limited  by  that  standard.  It  was  suggested 
by  counsel  for  plaintiffs  on  oral  argument  that  where  the 
legislature  fixed  only  a  standard  of  ** reasonableness,"  it  was 
not  fixing  such  a  standard  as  would  entitle  the  commission  to 
exercise  its  delegated  power.  1  That  question  has  been  thor- 
oughly considered  by  the  New  York  court  of  appeals  in  the 
case  of  the  Trustees  of  Village  of  Saratoga  Springs  v.  Sara- 
toga Gas  E.  L,  &  P.  Co.,  191  N.  Y.  123,  83  N.  E.  693,  18 
L.  R.  A.,  N.  S.,  713,  14  Ann.  Cas.  606.  In  that  case  the  court 
held  a  contrary  view  to  that  expressed  by  counsel,  and,  among 
other  things,  said: 
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*'But  it  is  said  that,  granting  this,  'reasonable'  is  really  no 
standard,  but  a  mere  generality.  Again  we  are  of  a  diflEerent 
opinion.  Indeed,  if  the  statute  assumed  to  fix  any  other  stand- 
ard for  rates  than  that  they  should  be  reasonable,  1  think  it 
would  be  much  more  open  to  attack  than  its  present  form.  A 
lawmaker  may  exhaust  reflection  and  ingenuity  in  the  attempt 
to  settle  on  the  elements  which  aflfect  the  reasonableness  of  a 
rate,  only  to  find  that  in  a  particular  case  he  had  omitted  the 
factor  which  controlled  the  disposition  of  that  case." 

There  is  still  another  consideration  which  leads  inevitably 
to  the  conclusion  that  while  the  power  of  establishing  uniform 
rates  is  legislative,  the  exercise  of  the  power,  a  standard  having 
been  prescribed,  is  administrative  purely.  Practically  every 
state  in  the  Union  has  a  constitutional  inhibition  against  spe- 
cial legislation  in  the  nature  of  rate-making.  No  one  would 
contend  that  the  legislature  had  the  power  to  say  that  passen- 
ger rates  on  a  certain  railroad  should  be  three  cents  a  mile  and 
on  another  five  cents  a  mile,  but  the  legislature  would  have 
the  power  to  say  that  all  railroad  fares  should  be  "reason- 
ble,"  and  after  having  so  enacted  to  declare  what  was  reason- 
able in  one  case  and  what  in  another,  when  acting  upon  proper 
information.  However,  (if  the  legislature  declares  that  all 
rates  must  be  reasonable  by  a  general  law,  that  declaration  is 
purely  legislative  and  cannot  be  delegated,  but  the  authority 
to  determine  what  is  reasonable  is  purely  administrative  and 
can  be  delegated,  and  was  delegated  in  our  public  utilities  act 
to  the  commission.)  As  touching  upon  this  question,  see  At- 
lantic Coast  Line  ny.  Co.  v.  North  Carolina  Corporation  Com- 
mission,  206  U.  S.  1,  27  Sup.  Ct.  585,  51  L.  ed.  933,  11  Ann. 
Cas.  398 ;  Railroad  Commission  of  Alabama  v.  Central  of  Oeor- 
gia  Ry,  Co.,  170  Fed.  225,  95  C.  C.  A.  117 ;  Public  Service 
Commission  v.  Northern  Central  Ry.  Co.  (Md.),  90  Atl.  105. 

If  the  public  utilities  commission  may  prescribe  rates  and 
regulate  service  and  issue  certificates  of  convenience  and 
necessity,  which  rates  and  service  must  conform  to  the  stand- 
ard of  "reasonableness,"  the  commission  must  act  intelli- 
gently- and  upon  evidence,  and  must  consider  many  facts,  and 
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must  determine  those  questions  in  fairness  to  the  public  as 
well  as  to  the  public  utility,  and  if  after  fixing  rates  and 
regulating  service,  another  utility  may  come  in  and  compete 
for  the  business,  the  regulation  of  the  commission  would 
amount  to  nothing. 

/  Sec.  63a  of  said  act  provides  that  the  action  of  the  com- 
mission may  be  reviewed  in  the  supreme  court  on  a  writ  of 
certiorari  or  review,  and  that  **No  new  or  additional  evi- 
dence may  be  introduced  in  the  supreme  court,  but  the  cause 
shall  be  heard  oa  the  record  of  the  commission  as  certified  by 
it.  The  review  shall  not  be  extended  further  than  to  deter- 
mine whether  the  commission  has  regularly  pursued  its  au- 
thority, including  a  determination  of  whether  the  order  or 
decision  under  review  violates  any  right  of  the  petitioner 
under  the  constitution  of  the  United  States  or  of  the  state  of 
Idaho  and  whether  the  evidence  is  sufficient  to  sustain  the  find- 
ings and  conclusions  of  the  commission.  The  findings  and 
conclusions  of  the  commission  on  questions  of  fact  shall  be 
regarded  as  prima  facie  just,  reasonable  and  correct;  such 
questions  of  fact  shall  include  ultimate  facts  and  the  findings 
and  conclusions  of  the  commission  on  reasonableness  and  dis- 
crimination.'' This  court  is  there  given  substantially  the 
same  authority  in  reviewing  such  orders  as  on  appeal.  It 
has  the  same  record  before  it  that  the  commission  had  and 
may  determine  whether  the  evidence  is  sufficient  to  sustain 
the  findings  and  conclusions  of  the  commission,  and  in  so  doing 
must  weigh  the  evidence.  It  may  decide  whether  the  orders 
of  the  board  are  unlawful  or  whether  they  violate  a  right  of 
the  petitioner  under  the  constitution  of  the  United  States  or 
the  state  of  Idaho,  and  whether  the  evidence  is  sufficient  to 
sustain  the  findings  and  conclusions  of  the  commission.  It 
will  thus  be  seen  that  this  court  is  given  ample  power  to  re- 
view the  orders  of  the  commission  and  to  correct  any  mistakes 
that  may  have  been  made  J 

It  is  next  contended  by  counsel  for  the  plaintiffs  that  its 
franchise  rights  under  said  ordinances  had,  prior  to  the  time 
the  utilities  law  went  into  effect,  become  contract  rights  within 
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the  protection  of  the  contract  clause  of  the  constitution  of  the 
United  States  and  cannot  be  affected  by  the  utilities  act. 

The  question  then  is  directly  presented  whether  the  state 
of  Idaho  grants  to  its  towns  and  cities  power  to  make  con- 
tracts in  the  form  of  franchises  which  cannot  be  reached  or 
affected  even  by  the  state  under  its  police  power.  The  con- 
tract right  given  to  a  public  utility  corporation  by  an  ordi- 
nance of  the  city  does  not  come  within  the  contract  clause  of 
the  constitution  of  the  United  States.  In  the  case  of  Kentucky 
it  Indiana  Bridge  Co.  v.  Louisville  &  N.  B.  Co.,  34  Am.  &  Eng. 
R.  R.  Cases,  0.  S.,  630,  the  court  said: 

''If  the  legislature  had  no  power  to  alter  its  police  laws 
when  contracts  would  be  affected,  then  the  most  important 
and  valuable  reforms  might  be  precluded  by  the  simple  de- 
vice of  entering  into  contracts  for  the  purpose.  No  doctrine 
to  that  effect  would  be  even  plausible,  much  less  sound  and 
tenable.'' 

It  is  stated  in  Jones  on  Telegraph  &  Telephone  Companies, 
sec.  214,  i^s  follows : 

"No  government  can  advance  in  civilization,  in  wealth,  and 
in  influence  without  an  enforcement  of  these  [police]  powers. 
When  any  corporation  acquires  a  franchise  for  the  purpose 
of  carrying  on  a  corporate  business  within  a  state,  it  is 
accepted  subject  to  the  police  power.  By  giving  the  fran- 
chise [we  may  say,  permitting  it  to  be  exercised]  the  state 
did  not  abrogate  its  power  over  the  public  highways;  nor  in 
any  way  curtail  its  power  to  be  exercised  for  the  general  wel- 
fare of  the  people." 

It  is  well  settled  by  the  decisions  that  the  making  of  con- 
tracts between  individuals  or  between  individuals  and  cor- 
porations or  municipalities  and  corporations,  as  in  the  case 
at  bar,  can  never  be  held  to  abrogate  or  prevent  the  exercise 
by  the  state  of  its  police  power  in  any  manner  that  it  may 
consider  just  and  proper.  If  it  were  conceded  that  such  con- 
tracts could  be  entered  into,  every  substantial  power  granted 
to  the  commission  by  the  legislature  in  the  public  utilities 
act  could  easily  have  been  nullified  and  set  at  naught  by  the 
simple  act  of  making  contracts  prior  to  the  time  the  act 
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became  effective,  as  was,  in  fact,  done  in  this  case,  the  act 
having  been  approved  by  the  governor  on  March  13th  and 
gone  into  effect  on  May  8th,  and  the  franchise  contracts  re- 
ferred to  passed  on  the  29th  of  April  and  the  5th  of  May, 
respectively,  just  prior  to  the  time  the  act  went  into  effect. 
Any  future  exercise  by  the  state  of  its  police  power  cannot 
thus  be  thwarted  and  prevented  by  the  mere  procuring  by  a 
utility  corporation  of  the  passage  of  an  ordinance  by  a  city 
or  town  granting  it  certain  rights.  Such  contracts  must  be 
held  not  to  be  protected  by  any  provision  of  the  state  or 
federal  constitution  against  the  proper  exercise  by  the  state 
of  its  police  power.  Said  act  became  a  law  when  approved 
by  the  governor,  but  did  not  go  into  effect  until  May  8th, 
there  being  sixty  days  between  the  adjournment  of  the  session 
when  said  act  was  passed  and  its  going  into  effect.  And  it 
was  not  intended  that  a  public  utility  corporation  should 
thwart  the  purpose  of  said  act  simply  by  procuring  the  pas- 
sage of  an  ordinance  granting  it  certain  rights  that  could  not 
be  granted  after  the  law  went  into  effect. 

It  is  provided  in  sec.  48a  that  no  electrical  corporation, 
etc.,  shall  ** henceforth''  begin  the  construction  of  an  elec- 
trical plant,  etc.  It  was  not  intended  that  a  public  utility 
corporation  should  slip  in  between  the  passage  and  approval 
of  said  act  and  its  going  into  effect  and  procure  rights  that 
would  deprive  the  state  of  the  right  to  regulate  it  in  its  opera- 
tions and  in  making  it  amenable  to  the  police  regulation  of 
the  state,  especially  where  it  had  not  begun  *' actual  construc- 
tion work  and  is  prosecuting  such  work  in  good  faith  and 
uninterruptedly  and  with  reasonable  diligence  in  proportion 
to  the  magnitude  of  the  undertaking,"  as  provided  by  sec. 
48b  of  said  act.  Under  the  facts  of  this  case  it  clearly  ap- 
pears that  the  plaintiff  had  not  begun  actual  construction 
work  on  its  systems  within  either  of  said  cities. 

It  is  next  contended  by  counsel  for  plaintiff  that  the  pro- 
visions of  sec.  18,  art.  11,  of  the  constitution,  prohibit  the 
legislature  from  passing  a  law  that  would  create  a  monopoly ; 
that  the  provisions  of  said  section  prohibit  combinations  to 
regulate  either  production  or  prices  of  commodities  used  by 
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the  people ;  also  that  the  provisions  of  said  section  by  implica- 
tion recognize  freedom  of  competition.  Counsel  then  pro- 
pounds the  following  question:  **Can  the  legislature  delegate 
its  power,  if  power  it  has,  to  restrict  the  business  of  carrying 
on  and  generating  electricity!" 

In  reply  we  would  say  that  the  legislature  has  not  dele- 
gated its  legislative  power  to  restrict  the  carrying  on  of  any 
business.  The  public  utilities  act  was  passed  by  the  legis- 
lature and  the  administration  of  it.  was  placed  in  the  hands 
of  said  commission  and  the  courts.  The  legislature  could  not 
go  into  the  facts  of  each  individual  case  and  determine 
whether  the  various  public  utility  corporations  should  be  per- 
mitted to  carry  on  business  within  the  state,  but  committed 
that  administrative  power  to  said  commission  and  declared 
the  public  policy  of  the  state  to  be  that  it  was  not  for  the  best 
interests  and  welfare  of  the  people  to  have  a  duplication  of 
public  utility  plants  in  the  same  community  where  one  was 
amply  suflficient  to  serve  the  necessities  and  convenience  of  the 
people,  unless  authorized  by  said  commission.  The  policy  of 
said  act  is  not  to  permit  a  duplication  of  plants  where  it  is 
not  for  the  welfare,  convenience  and  necessity  of  the  people, 
and  under  said  act  the  body  first  to  determine  that  question 
is  the  public  utilities  commission.  It  is  clearly  apparent  that 
the  questions  required  to  be  determined  under  said  law  may 
be  best  determined  by  a  commission  in  the  first  instance. 
If  such  questions  were  first  to  be  determined  by  the  courts, 
the  courts  of  the  state  would  have  to  be  increased  in  order 
to  perform  the  additional  duties  which  now  devolve  upon  the 
commission.  The  legislature  no  doubt  in  the  enactment  of 
said  law  considered  said  matter  and  concluded  that  it  would 
be  better  to  establish  the  commission  to  hear  and  determine 
such  cases  first  than  to  impose  that  duty  on  the  courts. 

While  said  sec.  18  of  the  constitution  prohibits  combina- 
tions to  regulate  either  production  or  prices  of  articles  of 
commerce,  etc.,  it  does  not  either  directly  or  indirectly  pro- 
hibit the  legislature  from  enacting  a  law  whereby  rates  to  be 
charged  by  public  utility  corporations  for  their  services  and 
product  may  be  made  or  established* 
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The  legislature  has  determined  by  the  adoption  of  said  act 
that  as  a  matter  of  public  policy  it  is  for  the  best  interest 
and  welfare  of  the  people  of  the  state  to  direct  the  operation 
of  utility  corporations  by  a  commission  and  thus  prevent  what 
may  be  denominated  cut-throat  competition,  which  invariably 
results  in  private  monopoly.  We  find  nothing  in  the  constitu- 
tion prohibiting  the  legislature  from  doing  so. 

This  matter  involves  the  police  powers  of  the  state,  and  it 
is  declared  in  sec.  8,  art.  9,  of  the  constitution  that  the  police 
powers  of  the  state  shall  never  be  abridged  or  so  construed 
as  to  permit  corporations  to  conduct  their  business  in  su^h 
manner  as  to  infringe  the  equal  rights  of  individuals  or  the 
general  well-being  of  the  state.  Now,  the  state,  through  the 
legislature,  has  concluded  that  where  a  city  or  community  is 
amply  served  by  one  utility  corporation,  it  may  not  be  for 
the  best  interests  of  such  city  or  community  to  permit  a  dupli- 
cation of  the  plant  that  is  serving  it,  and  that  question  is  left 
to  said  commission.  The  monopoly  that  counsel  contend  is  so 
created  is  clearly  not  such  a  monopoly  as  is  referred  to  in 
said  sec.  18  of  the  constitution.  Said  act  provides  for  such 
a  regulation  and  control  of  utility  corporations  as  would  pre- 
vent, on  the  one  hand,  the  evils  of  unrestricted  rights  of  com- 
petition, and,  on  the  other  hand,  the  abuse  of  unregulated 
monopoly.  (People  ex  rel.  New  York  Edison  Co.  v,  Wilcox, 
207  N.  T.  86,  100  N.  E.  705,  45  L.  R.  A.,  N.  S.,  629.)  Un- 
restricted competition,  as  experience  has  shown,  generally  re- 
sults in  the  very  worst  kind  of  monopoly. 

Monopoly  may  be  created  by  combination,  by  dividing  the 
territory  to  be  supplied,  or  by  driving  out  the  weaker  cor- 
poration by  the  stronger,  and  thereafter  taxing  the  business 
all  it  will  stand.  That  is  the  kind  of  monopoly  and  com- 
bination that  the  framers  of  the  constitution  had  in  mind. 
They  did  not  have  in  mind  a  public  utility  corporation  gov- 
erned and  controlled  by  law,  as  the  legislature  has  sought  to 
govern  and  regulate  such  corporations  by  the  provisions  of 
the  act  in  question.  In  other  words,  they  had  in  mind  unre- 
stricted monopoly  and  not  a  monopoly  that  is  governed  and 
controlled  by  law  and  not  permitted  to  charge  more  than  just 
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and  fair  rates  for  serving  the  people.  So  far  as  public  utili- 
ties are  concerned,  in  order  to  secure  for  the  people  the  largest 
degree  of  satisfactory  service,  eflBciency  and  economy,  the 
state  must  regulate  them,  and  if  such  regulation  results  in  a 
regulated  monopoly,  it  will  be  far  better  for  the  people  than 
competition  which  results  in  a  duplication  of  plants,  combina- 
tions, bankruptcies  or  receiverships.  No  honest  man  or  com- 
munity would  ask  for  such  services  as  the  public  utilities  give 
without  being  willing  to  pay  a  fair  and  just  compensation 
therefor. 

At  the  present  time  it  must  be  conceded  that  the  legislatures 
of  nearly  all  of  the  states  of  the  Union  have  concluded  that 
the  best  method  for  regulating  public  utility  corporations  is 
by  a  commission  under  laws  similar  to  the  act  in  question. 
There  is  nothing  in  the  contention  of  counsel  for  plaintiffs  to 
the  effect  that  under  said  law  said  commission  is  permitted 
to  establish  such  a  monopoly  or  such  a  combination  as  was 
intended  to  be  prohibited  by  any  of  the  provisions  of  our  state 
constitution. 

It  is  contended  that  the  last  proviso  to  sec.  48a  authorizes 
public  utility  corporations,  without  a  certificate  of  public  con- 
venience and  necessity  from  the  commission,  to  increase  the 
capacity  of  existing  generating  plants  or  to  develop  new 
generating  plants  and  market  the  products  thereof.  Said 
proviso  is  as  follows:  "Provided:  That  power  companies  may, 
without  such  certificate,  increase  the  capacity  of  existing  gen- 
erating plants  or  develop  new  generating  plants  and  market 
the  products  thereof.*' 

It  is  conceded  that  said  proviso  was  attached  to  said  sec- 
tion by  one  or  both  of  the  attorneys  for  the  utility  cor- 
porations involved  in  this  case,  or  was  suggested  by  them, 
and  in  all  probability  was  not  carefully  considered  by  the 
legislature,  or,  at  least,  the  legislature  did  not  give  it  the 
interpretation  or  meaning  now  contended  for  by  counsel  for 
the  plaintiff.  If  that  proviso  is  given  the  meaning  contended 
for  by  counsel,  it  would  nullify  the  main  intention  and  pur- 
pose of  said  80-section  public  utilities  act.  If  under  that 
proviso  existing  utility  corporations  in  the  state  may  increase 
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the  capacity  of  or  develop  new  generating  plants  and  con- 
struct lines  for  marketing  the  products  thereof  into  any  of 
the  cities  or  towns  of  the  state  without  the  certificate  of  public 
convenience  and  necessity,  it  gives  the  existing  corporations 
an  absolute  monopoly  of  furnishing  electricity  or  electrical 
power  to  every  city  or  town  or  community  in  the  state  with- 
out procuring  a  certificate,  and  thus  sets  at  naught  one  of  the 
main  objects  and  purposes  of  said  act.  Provisos  must  not  be 
so  construed  as  to  nullify  the  clear  object  and  purpose  of  the 
act. 

It  is  stated  in  2  Lewis'  Sutherland,  Statutory  Construction, 
sec.  347,  that  "General  words  may  be  cut  down  when  a  certain 
application  of  them  would  antagonize  a  settled  policy  of  the 
state." 

In  McCormick  v.  West  Duluth,  47  Minn.  272,  50  N.  W.  128, 
the  court  held  that  when  the  first  clause  of  a  section  con- 
forms to  the  obvious  policy  and  intention  of  the  legislature, 
it  is  not  rendered  inoperative  by  a  later  inconsistent  clause 
which  does  not  conform  to  this  policy  and  intent.  In  such 
cases  the  later  clause  is  nugatory  and  must  be  disregarded. 

The  decisions  hold  that  laws  must  be  interpreted  according 
to  what  on  the  whole  must  have  been  the  intention  of  the 
lawmakers,  and  if  the  principal  object  of  the  act  cannot  be 
accomplished  and  stand  under  the  restrictions  of  the  proviso, 
the  proviso  must  be  held  void  for  repugnancy.  It  is  held 
in  vol.  2,  sec.  352,  Lewis'  Sutherland,  Statutory  Construction, 
that  if  a  proviso  is  repugnant  to  the  body  of  the  act,  it  should 
be  rejected.  (See  Pe7iick  v.  High  Shoals  Mfg.  Co.,  113  Ga. 
592,  38  S.  E.  973.)  If  said  last  proviso  to  said  section  is 
construed  to  mean  that  such  corporations  may  increase  the 
capacity  of  their  existing  plants  or  build  new  ones  and  market 
the  products  thereof  over  existing  lines  or  those  which  may  be 
constructed  in  accordance  with  the  clear  legislative  intent  as 
expressed  in  said  act,  then  the  act  and  proviso  can  be  con- 
strued together  and  both  be  permitted  to  stand.  If  the  pro- 
viso can  be  construed  as  being  not  repugnant  to  the  main 
object  and  purpose  of  the  act,  it  ought  to  be  so  construed. 
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Under  that  praviso  no  certificate  is  required  to  increase 
the  capacity  of  an  existing  plant,  or  even  perhaps  to  build 
a  new  plant  and  market  the  product  thereof,  over  any  lines 
already  constructed  by  the  utility  corporation  in  accordance 
with  the  law,  or  to  supply  an  increasing  demand  in  a  city  or 
town  or  place  already  occupied  and  supplied  by  such  utility, 
and  it  may  extend  its  instrumentalities  for  conducting  such 
power  to  the  place  of  intended  use.  That  clause  of  said  sec- 
tion, to  wit,  **and  market  the  products  thereof,'*  does  not 
grant  permission  to  build  new  lines  into  the  territory  occupied 
by  other  utility  corporations,  since  the  clear  intention  of 
the  legislature  was  to  prohibit  the  duplication  of  such  plants 
unless  a  certificate  of  convenience  and  necessity  was  first 
obtained,  and  as  before  stated,  the  plaintiff  corporation  had 
not  commenced  ** construction"  operation  in  either  of  said 
cities  prior  to  the  time  said  act  went  into  effect.  They  had 
simply  procured  the  passage  of  ordinances  granting  them  the 
right.  The  first  proviso  of  said  sec.  48a  is  that  said  sec- 
tion shall  not  be  construed  to  require  any  such  corporation 
to  secure  such  certificate  for  an  extension  within  any  city, 
county  or  town  within  which  it  shall  have  theretofore  law- 
fully commenced  operation,  or  for  an  extension  into  territory 
either  within  or  without  a  city,  county  or  town,  contiguous 
to  its  street  railroad,  or  line,  plant  or  system,  and  not  there- 
tofore served  by  a  public  utility  of  like  character,  or  for  an 
extension  within  or  to  territory  already  served  by  it,  neces- 
sary in  the  ordinary  course  of  its  business.  Prom  those  and 
other  provisions,  the  clear  intention  of  the  legislature  was  not 
to  permit  such  corporation  to  extend  its  lines  into  territory 
already  occupied  by  a  similar  utility  corporation  without  first 
procuring  a  certificate  of  convenience  and  necessity  from  said 
commission. 

Counsel  for  plaintiffs  lay  considerable  stress  upon  the  deci- 
sion of  the  supreme  court  of  California  in  the  case  of  Pacific 
Telephone  <fe  Telegraph  Co.  v,  Eshleman,  166  Cal.  640,  137 
Pae.  1119,  50  L.  R.  A.,  N.  S.,  652,  wherein  it  was  held  that  the 
public  utilities  act  of  California  would  have  been  held  void 
and  unconstitutional  but  for  that  provision  of  the  constitution 
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embodied  in  art.  12,  sec.  22,  wherein  it  is  declared  that  no 
provision  of  the  constitution  shall  be  construed  as  a  limitation 
upon  the  authority  of  the  legislature  to  confer  upon  the  rail- 
road commission  additional  powers  of  the  same  kind,  or  dif- 
ferent from  those  conferred  therein,  not  inconsistent  with 
those  conferred  upon  the  commission  by  the  constitution. 
That  case  involved  an  order  of  the  railroad  commission  re- 
quiring a  telephone  company,  having  both  long  distance  and 
local  lines,  to  permit  a  physical  connection  to  be  made  between 
its  long  distance  lines  and  the  local  lines  of  another  company 
competing  with  it  locally. 

A  decision  or  order  by  the  district  court  of  the  United 
States  for  the  district  of  Oregon,  in  the  case  of  Pacific  Tele- 
phone  &  Telegraph  Co,,  a  Corporation,  v.  Wright-Dickinson 
Hotel  Co,,  a  Corporation,  et  dl.,  214  Fed.  666,  was  filed  May  4, 
1914,  in  which  substantially  the  same  question  wm  raised  as 
that  in  the  California  case.  Said  decision  has  not  been  pub- 
lished in  the  Federal  Reporter,  but  has  been  printed  in  cir- 
cular form  by  the  Home  Telephone  &  Telegraph  Company  of 
Portland,  Oregon,  a  copy  of  which  decision  is  before  me. 
After  a  statement  of  the  case  and  a  reference  to  the  provisions 
of  the  public  utilities  act  of  Oregon,  the  court,  speaking 
through  District  Judge  Wolverton,  said: 

**In  other  words,  the  power  to  regulate  within  the  purpose 
and  spirit  of  the  act  includes  the  power  to  require  physical 
connection ;  otherwise  regulation  would  prove  largely  ineffec- 
tual in  practical  application.  We  are  not  impressed  with 
the  suggestion  that  this  power  of  regulation  must  be  specifi- 
cally conferred  by  constitutional  authority The  oppo- 
site view  is  entertained  in  an  exhaustive  and  ably  considered 
case  from  California — Pacific  Telephone  &  Telegraph  Co.  v. 
Eshlermn,  166  Cal.  640,  137  Pac.  1119,  50  L.  R.  A.,  N.  S., 
652 — but  we  are  unable  to  give  assent  thereto.'* 

We  are  in  accord  with'  the  views  of  the  U.  S.  district  court 
for  the  district  of  Oregon,  and  hold  that  the  power  of  regu- 
lation provided  for  by  the  public  utilities  act  of  this  state 
is  not  repugnant  to  the  provisions  of  the  constitution  of  the 
•tate  of  Idaho  or  the  constitution  of  the  United  States^  and 
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that  it  is  not  necessary  that  the  power  of  regulation  as  pro- 
vided by  said  act  must  be  specifically  conferred  by  constitu- 
tional authority. 

We  therefore  conclude  that  the  legislature  had  the  power 
to  authorize  said  commission  to  restrict  competition  between 
public  utilities;  that  said  act  is  not  repugnant  to  the  pro- 
visions of  the  commerce  clause  of  the  constitution  of  the 
United  States,  or  repugnant  to  the  provisions  of  the  consti- 
tution of  this  state;  that  the  plaintiffs  have  no  legal  right 
to  construct  their  lines  into  either  of  said  cities  without  first 
obtaining  a  certificate  of  convenience  and  necessity;  that  no 
vested  rights  of  the  plaintiffs  have  been  in  any  manner  inter- 
fered with  by  the  orders  complained  of,  and  that  the  orders 
made  in  the  above-entitled  cases  by  the  commission  are  not 
unreasonable  or  unlawful,  and  must  be  affirmed,  and  it  is  so 
ordered.    Costs  awarded  in  favor  of  the  defendants. 

Walters,  District  Judge,  concurs. 

AILSHIE,  C.  J.,  Dissenting. — It  seems  to  me  that  the  con- 
struction placed  on  the  statute  by  the  opinion  of  my  associate 
thwarts  and  sets  at  naught  the  intention  of  the  legislature  and 
renders  meaningless  the  plain  language  of  the  statute. 

Two  things  are  made  perfectly  plain  by  sees.  48a  and  48b 
of  the  act.  First,  that  a  power  company  that  was  engaged 
in  business  in  the  state  when  the  act  went  into  effect  should 
not  be  required  to  secure  permission  from  the  commission 
to  continue  in  business  or  to  ^^ increase  the  capacity'^  of  an 
existing  plant  ^'and  market  the  products  thereof;  and, 
second,  that  the  commission  could  not  prevent  a  company 
going  ahead  and  completing  its  plant  and  works  and  serving 
customers  where  it  had  secured  a  permit  or  franchise  from  the 
proper  authorities  prior  to  the  utilities  act  going  into  effect 
and  had  commenced  actual  construction  and  prosecuted  the 
same  with  reasonable  diligence  thereafter. 

It  is  worthy  of  note  that  the  statute,  sec.  48a,  closes  with 
the  following  proviso:  ^^ Provided  that  power  companies  may, 
without  su^ih  certificate,  increase  the  capacity  of  existing  gen- 
erating plants  or  develop  new  generating  plants  and  market 
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the  products  thereof."  And  there  is  immediately  added  the 
following  proviso  in  section  48b,  **  Provided,  that  when  the 
commission  shall  find,  after  hearing  that  a  public  utility  has 
heretofore  begun  actual  construction  work  and  is  prosecuting 
such  work  in  good  faith,  uninterruptedly  and  with  reasonable 
diligence  in  proportion  to  the  magnitude  of  the  undertaking, 
under  any  franchise  or  permit  heretofore  granted  but  not 
heretofore  actually  exercised,  such  public  utility  may  proceed 
to  the  completion  of  such  work,  and  may,  after  such  comple- 
tion, exercise  such  right  or  privilege." 

The  foregoing  scarcely  admits  of  construction ;  the  layman 
can  understand  that  as  well  as  the  lawyer.  The  majority 
opinion,  however,  seems  to  hold  these  provisos  to  the  statute 
as  ** nugatory"  and  that  they  should  be  ** disregarded." 

The  commission  itself  originally  took  the  same  view  of  the 
statute  I  have  above  expressed,  in  a  case  designated  as 
**Ashton  &  St,  Anthony  Case,  No.  F-5."  There  the  com- 
pany  secured  a  franchise  from  Ashton  on  March  18,  1913,  and 
from  Marysville  April  7,  1913,  which  was  only  a  short  time 
before  the  utilities  act  went  into  effect.  The  company  did 
some  trivial  work  on  its  power  site  a  couple  of  miles  outside 
of  the  city  prior  to  the  going  into  effect  of  the  utilities  act. 
The  commission  held  that,  "Under  this  clause  of  the  statute 
and  under  the  facts  so  found,  it  would  seem  that  the  Ashton 
&  St.  Anthony  Power  Company,  Limited,  may  proceed  to  the 
completion  of  its  work  and  may  after  such  completion  exer- 
cise the  rights  and  privileges  granted  to  it  by  these  fran- 
chises. It  would  appear  from  the  statute  and  from  such 
findings  that  no  certificate  of  public  convenience  and  neces- 
sity is  required  from  the  commission  in  order  that  the  appli- 
cant company  may  proceed  to  the  completion  of  its  works,  and 
after  such  completion  may  exercise  the  rights  and  privileges 
granted  by  the  franchises  aforesaid."  The  commission  ap- 
pears to  have  receded  from  the  view  there  expressed  in  the 
present  case. 

Let  us  now  see  what  the  facts  are  in  the  case  under  con- 
sideration. In  1908  the  predecessor  of  the  plaintiff  secured 
from  the  state  engineer  a  permit  for  the  diversion  of  1,000 
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second-feet  of  water  from  the  Malad  river  in  what  is  now 
Gooding  county.  That  work  has  been  prosecuted  diligently 
ever  since  and  diversion  works  have  been  constructed  and 
power  plants  erected  so  that  about  7,500  horse-power  has 
been  developed  and  utilized,  and  approximately  20,000  horse- 
power can  be  developed  under  this  permit  and  diversion; 
that  in  the  construction  of  diversion  works  and  power  and 
generating  plants,  $600,000  has  been  expended,  and  the  total 
expenditure  made  by  the  company  in  constructing  divert- 
ing works,  power  and  generating  plants  and  transmission  and 
distribution  lines  aggregates  about  $1,500,000.  It  is  claimed 
that  more  than  one  million  of  this  investment  had  been  made 
when  the  utilities  act  was  passed.  Prior  to  the  time  the 
utilities  commission  was  created  by  act  of  the  legislature, 
plaintiff 's  predecessor,  the  Beaver  River  Light  &  Power  Com- 
pany, had  constructed  a  transmission  line  from  the  power 
plant  on  the  Malad  river  by  way  of  Glenns  Ferry  and  Moun- 
tainhome  to  Boise,  a  distance  of  something  like  86  miles,  and 
was  theii  furnishing  light  and  power  in  Boise  City  and  towns 
along  the  course  of  the  transmission  line.  The  stipulation 
shows  that  even  all  these  points  did  not  consume  all  the  elec- 
tricity that  plaintiff  was  then  prepared  to  generate,  and  it 
had  not  yet  developed  more  than  about  one-third  of  its  water- 
power  possibilities  under  its  permit  from  the  state  and  the 
diversion  made  thereunder.  In  the  meanwhile,  many  other 
towns  were  much  closer  to  its  power  and  generating  plant 
than  Boise  and  other  towns  already  supplied.  Twin  Falls  being 
only  thirty  miles  away.  It  is  also  stipulated  that  the  plan 
of  development  and  purpose  of  plaintiff  and  its  predecessor 
is  and  has  been  to  develop  the  entire  available  power  of  the 
Malad  river  as  rapidly  as  possible  and  as  fast  as  the  terms 
of  their  water  permit  would  require,  and  to  seek  a  market 
for  the  product  of  the  plants. 

The  utilities  act  went  into  effect  on  May  8,  1913,  and  prior 
to  that  date  the  plaintiff's  predecessor,  the  Beaver  River 
Power  Company,  secured  a  franchise  from  the  city  of  Twin 
Falls  to  construct  transmission  lines  through  the  city  and  to 
deliver  light  and  power  to  the  city  and  its  inhabitants,  but 
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had  not  commenced  any  actual  construction  work  within  the 
city  limits. 

It  is  admitted,  however,  that  it  was  already  equipped  with 
a  sufficient  plant  to  supply  all  the  electricity  that  would  be 
needed  or  could  be  used  at  this  place.  In  the  meanwhile,  the 
Great  Shoshone  and  Twin  Falls  Water  Power  Company  was 
supplying  electricity  to  Twin  Falls  and  neighboring  towns. 

Now,  the  question  arises :  Did  the  legislature,  when  uniting 
and  enacting  into  law  the  above-quoted  sections  of  the  statute, 
intejid  to  permit  the  utilities  commission  to  exclude  either  one 
of  these  companies,  or  any  company  already  in  the  field,  from 
continuing  to  operate  and  seek  a  market  for  its  products? 
To  my  mind,  it  is  dear  that  the  legislature  intended  to  allow 
them  to  continue  to  operate  and  seek  every  available  market 
for  the  products  of  their  plants  to  the  extent  of  the  full 
capacity  of  their  power  and  generating  possibilities  and  to 
confer  on  the  commission  plenary  power  to  regulate  the  ser- 
vice and  fix  rates.  The  chief  thing  the  legislature  had  in 
mind  was  to  confer  the  power  to  regulate  public  service  cor- 
porations and  fix  rates  to  be  charged  consumers.  They  had 
no  idea  of  discriminating  between  public  service  companies 
already  in  the  field  with  their  money  int^ested  and  plants  in 
operation;  neither  did  they  intend  to  make  a  pet  monopoly 
out  of  one  and  wreck  another  that  already  had  hundreds  of 
thousands  in  cash  invested-  in  the  state.  I  cannot  conceive 
that  lawmakers  attempting  to  legislate  for  the  people  of  the 
state  could  have  meant  any  such  thing,  and  it  seems  to  me 
that  they  made  it  very  plain  by  the  above-quoted  provisos 
that  they  did  not  intend  such  a  thing. 

It  is  said  that  because  the  plaintiff  company  had  not  com- 
menced work  within  the  corporate  limits  of  Twin  Falls,  it 
had  not  done  any  work  under  its  franchise.  That  is  like  say- 
ing that  the  man  who  shoves  his  hand  through  the  window 
and  takes  your  coat  off  the  hook  didn't  steal  the  coat  from 
your  dwelling-house  because  the  motive  and  will  power  were 
outside  the  house. 

"^e  don't  generally  have  great  water-power  sites  in  the  city. 
We  rather  have  to  go  out  and  build  power  and  generating 
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plants  where  the  streams  flow  and  then  convey  the  current 
long  distances  over  transmission  lines  to  places  of  consump- 
tion, and  we  find  the  bulk  of  consumers  in  the  town  and  cities. 
The  diversion  of  the  water  and  construction  of  plants  at  the 
power  site  is  as  much  a  part  of  the  work  of  supplying  a  city 
and  its  inhabitants  with  light  and  power  as  is  the  building 
of  distributing  lines.  Again,  it  would  seem  to  me  that  a  plant 
large  enough  to  generate  current  for  transmission  86  miles 
to  supply  a  city  of  twenty-five  or  thirty  thousand  people  is 
certainly  within  the  'same  ** field"  of  operation  comprising 
a  city  of  nine  or  ten  thousand  that  is  only  thirty  miles 
distant. 

Again,  it  would  be  the  height  of  folly  to  say  they  can  en- 
large or  increase  existing  plants  and  generate  more  elec- 
tricity and  still  they  cannot  build  more  transmission  or  dis- 
tributing lines  but  must  carry  the  additional  load  and 
distribute  it  over  existing  lines  or  not  at  all.  The  mere 
statement  of  such  a  proposition  refutes  the  claim.  New  and 
additional  consumers  must  be  served  over  other  and  diflferent 
lines. 

The  fact  that  the  plaintiff,  Idaho  Light  &  Power  Company, 
had  not  filed  an  acceptance  of  the  terms  of  the  ordinance 
granting  it  a  franchise  prior  to  the  time  the  utilities  act  took 
effect  is  without  shadow  of  merit.  That  the  franchise  was 
granted  on  the  company's  application  was  itself  an  accept- 
ance and  would  bind  it  to  the  terms  of  the  ordinance  granting 
the  same  so  long  as  the  ordinance  provided  the  exact  terms 
proposed  by  the  company  soliciting  the  franchise.  It  is  well 
settled  that  doing  work' under  the  terms  of  a  franchise  is  an 
acceptance  of  its  terms  and  conditions,  {City  of  Allegheny 
V.  People's  Natural  Gas  Co.,  172  Pa.  632,  33  Atl.  704,  705; 
City  Railway  Co.  v.  Citizens'  Street  R.  R.  Co.,  166  U.  S.  557, 
17  Sup.  Ct.  653,  41  L.  ed.  1114,  1118;  Lincoln  &  Kennebec 
Bank  v.  Richardson,  1  Greenl.  (Me.)  79,  10  Am.  Dec.  34;  Illi- 
nois  River  R.  Co.  v.  Zimm^r,  20  111.  654 ;  City  of  Atlanta  v. 
Gate  City  Gas  Light  Co.,  71  Ga.  106,  117 ;  State  v.  Dawson, 
22  Ind.  272,  274.) 
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If  the  utilities  act  is  valid  and  constitutional,  then  there 
can  be  no  question  about  the  right  of  the  commission  to  regu- 
late the  service  of  th^  plaintiff  and  all  other  like  concerns 
and  to  fix  the  rates  it  may  charge,  hut  it  has  tw  right  to 
exclude  it  from  the  field  and  grant  its  competitor  an  exclusive 
monopoly  of  the  business. 

Entertaining,  as  I  do,  the  opinion  of  this  case  just  ex- 
pressed, it  would  be  useless  for  me  to  enter  into  any  discus- 
sion as  to  the  constitutional  questions  presented,  and  I 
accordingly  refrain  from  any  consideration  of  that  phase  of 
the  case,  or  the  expression  of  any  opinion  thereon. 

It  has  been  iterated  and  reiterated  by  counsel  for  the  state 
and  counsel  for  the  utilities  commission,  and  also  by  counsel 
for  both  corporations  here  represented,  that  the  public  utili- 
ties act  of  this  state  does  away  with  competition  in  Idaho 
so  far  as  all  public  service  corporations  are  concerned,  and 
that  it  provides  for  the  creation  of  monopolies  in  all  public 
utilities  regulated  by  a  commission.  The  opinion  by  Mr. 
Justice  Sullivan  adopts  the  same  view  and  asserts  that  this 
statute  provides  for  regulated  monopolies.  I  cannot  concur 
in  all  the  views  advanced  on  this  phase  of  the  question,  but  I 
Ihink  it  well  that  the  construction  to  be  placed  on  this  law 
is  made  plain  so  the  people  may  know  and  understand  the 
scope  and  purpose  of  the  law  as  viewed  by  the  court  and  the 
utilities  commission. 

What  I  have  said  with  reference  to  the  Twin  Falls  case 
is  equally  applicable  to  the  Pocatello  case.  There  it  was  pro- 
posed to  generate  electricity  by  means  of  a  Diesel  Internal 
Combustion  oil  engine,  and  a  franchise  was  procured  from  the 
city  prior  to  the  utilities  act  going  into  effect,  and  plans  and 
specifications  were  made  and  the  company  paid  for  publica- 
tion of  the  ordinance  and  did  some  preliminary  work  in  the 
way  of  investigations  and  survey  of  the  field.  Thereafter, 
and  prior  to  commencement  of  proceedings  before  the  com- 
mission, the  company  ordered  and  had  constructed  a  500 
horse-power  engine,  which  it  installed  in  the  city  of  Poca- 
tello, and  all  together  incurred  an  expense  of  about  $50,000, 
and  still  in  the  face  of  this  state  of  facts,  the  utilities  com- 
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nUssion  contend  that  they  have  the  power  to  exclude  this 
company  from  supplying  light  or  power  to  the  people  of 
Pocatello.  I  repeat  that  the  commission  has  the  undoubted 
power  to  fix  the  rates  to  be  charged  by  this  company  and  to 
regulate  the  service  by  it,  but  the  legislature  never  dreamed 
of  vesting  the  commission  with  the  power  to  exclude  the  com- 
pany from  serving  the  people  of  Pocatello  under  these  condi- 
tions and  to  confer  a  monopoly  on  the  company  already  there. 
The  order  of  the  commission  is  clearly  erroneous  and  ought 
to  be  vacated  and  set  aside. 


(Jun«  30,  1914.) 

AUGUSTA  STEELE,  Executrix,  Appellant,  v.  B.  PLAIG, 
Ex-Guardian,  Respondent. 

[141  Pac.  1196.] 

Administration  of  Estatb — Exceptions  to  Final  Account  gw  Ex- 
guabdian. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict for  Shoshone  County.    Hon.  W.  W.  Woods,  Judge. 

Action  by  executrix  on  exceptions  to  final  account  of  ex- 
guardian  of  the  estate  of  an  incompetent  person.  Plaintiff 
appeals.    Affirmed. 

James  Hopkins  and  W.  W.  Bixby,  for  Appellant. 

A.  G.  Kerns,  for  Respondent. 

DUNN,  District  Judge. — In  this  case,  while  the  record 
shows  some  irregularities  in  the  acts  of  the  respondent  as 
guardian  of  the  incompetent,  Joseph  Stehle,  there  is  a  total 
lack  of  evidence  to  sustain  the  charges  of  the  appellant. 

The  judgment  of  the  district  court  should  be  affirmed. 
Costs  awarded  in  favor  of  respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(July  3,  1914.) 

IDAHO  IRRIGATION  COMPANY,  LTD.,  a  Corporation, 
Respondent,  v.  ADOLPH  PEW  and  H.  E.  CORNELL, 

Appellants. 

[141  Pac.  1099.] 

FoBECLosniUE  OT  Cabit  Act  Lixn — Grounds  ot  Devubbsb  to  Ooic- 
PLAiNT — Sec.  1629,  Bev.  Codes,  and  Federal  Caret  Act  Con- 
strued— Contracts  Between  State  and  Irrigation  Comfant  and 

CdMPANY  AND  SETTLER — WaIVER — ESTOPPEL. 

1.  In  an  action  to  foreclose  a  Carey  Act  lien  under  the  provi- 
sions of  sec.  1629,  Bev.  Codes,  it  is  not  necessary  to  allege  in  the 
complaint  that  the  entire  irrigation  system  has  been  completed, 
if  it  appears  from  the  allegations  of  the  complaint  that  an  ample 
supply  of  water  has  been  made  permanently  available  for  the 
tract  of  land  upon  which  the  lien  is  sought  to  be  foreclosed,  to 
the  extent  that  the  contract  of  the  irrigation  company  to  furnish 
such  supply  to  the  land  in  question  has  been  fulfilled. 

2.  Sec.  1629,  Bev.  Codes,  conferring  a  lien  on  land  and  water 
for  water  furnished  to  land,  and  the  amendment  to  the  federal 
Carey  Act  (29  U.  S.  Stats,  at  L.,  p.  435),  authorizing  the  state 
to  create  a  lien  on  the  land,  must  be  construed  together,  and  the 
lien  cannot  attach  until  the  provisions  of  both  acts  have  been  com- 
piled with. 

8.  The  amendment  to  the  federal  Carey  Act  in  fijdng  the  amount 
of  the  lien  upon  the  land  to  be  created  by  the  state  at  ''the  actual 
cost  of  reclamation  and  reasonable  interest  thereon  from  the  date 
of  reclamation  until  disposed  of  to  actual  settlers,"  contemplates 
the  determination  of  such  cost  by  the  state,  and  that  in  a  con- 
tract between  the  state  and  a  corporation  for  the  construction  of 
irrigation  works,  such  cost  must  be  estimated  or  determined  in 
advance  as  a  basis  for  the  contract  between  them. 

4.  In  a  contract  between  a  Carey  Act  irrigation  company  and  a 
settler,  in  which,  by  reference,  the  terms  and  conditions  of  the 
contract  between  the  state  and  the  irrigation  company  are  assented 
to,  and  the  price  of  water  rights  is  fixed  upon  the  basis  of  the 
estimated  cost  of  the  works  contained  in  the  state  contract,  both 
the  company  and  the  settler  are  estopped  from  afterward  raising 
the  question  as  to  whether  such  estimated  cost  is  the  actual  cost 
of  the  works. 
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5.  In  a  suit  to  foreclose  a  Oarej  Act  lien  the  cause  of  action 
arises  under  the  state  statute,  and  it  is  not  necessary  to  allege 
in  the  complaint  that  a  requirement  of  the  federal  statute,  not 
contained  in  the  state  statute,  has  been  complied  with. 

6.  Held,  that  the  complaint  in  this  case  is  not  demurrable  on 
the  ground  of  being  ambiguous,  unintelligible  or  uncertain. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  in  and  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  to  foreclose  a  Carey  Act  lien  for  default  in  pay- 
ment by  defendants  of  deferred  payments  upon  a  water  right, 
purchased  by  defendant  Pew  under  contract  from  the  plain- 
tiff corporation.  Demurrer  to  complaint  overruled,  and  from 
the  order  overruling  the  demurrer  defendant  Cornell  appeals. 
Affirmed. 

B.  W.  Oppenheim,  for  Appellants,  cites  no  authorities. 

N.  M.  Buick,  for  Respondent. 

The  reclamation  project  need  not  be  completed  before  the 
construction  company  is  entitled  to  foreclose  its  lien  on  a 
particular  tract.  {Childs  v.  Neitzel,  ante,  p.  116,  141  Pac. 
77.) 

Under  the  provisions  of  sec.  1629,  Rev.  Codes,  upon  the 
default  of  any  deferred  payments,  the  lienholders  may  fore- 
close the  same  in  accordance  with  the  terms  and  conditions 
of  the  contract  for  the  purchase  of  the  water  right.  {Idaho 
Irr,  Co.  V.  Dill,  25  Ida.  711,  139  Pac.  714.) 

AILSHIE,  C.  J. — The  complaint  in  this  case  is  almost 
identical  with  the  one  in  IdaJto  Irr.  Co.  v.  Dili,  recently  de- 
cided by  this  court  (25  Ida.  711, 139  Pac.  714),  and  the  action 
is  of  the  same  nature.  In  that  case  the  question  presented 
was  whether  the  lower  court  erred  in  sustaining  a  demurrer 
to  the  complaint  upon  the  ground  that  the  United  States  was 
a  necessary  party  to  the  action,  and  upon  that  question  this 
court  reversed  the  court  below. 

By  stipulation  of  counsel  it  was  agreed  that  the  contract 
which  the  plaintiff  corporation  made  with  the  defendant  in 

Idaho.  Vol.  26—18 
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this  case  was  the  same  as  in  the  Dill  case,  the  only  difference 
being  in  the  date,  name  of  purchaser,  description  of  the  land, 
etc.,  which  minor  differences  were  admitted  to  be  immaterial, 
and  the  contracts  introduced  in  evidence  in  the  Dill  case, 
including  the  contract  and  supplemental  contract  between 
the  company  and  the  state,  were  stipulated  to  be  considered 
part  of  the  record  in  this  case. 

The  defendant  Pew,  the  original  purchaser,  had  assigned 
all  his  interest  under  the  contract  to  the  defendant  Cornell, 
who  alone  appeared  and  demurred  to  the  complaint.  The 
lower  court  overruled  the  demurrer.  Defendant  elected  to 
stand  thereon  and  declined  to  plead  further.  The  demurrer 
alleged  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  particularly  in  (1)  that  the 
plaintiff  has  not  alleged  that  the  irrigation  system,  which  by 
the  terms  of  the  contracts  set  up  in  the  complaint  it  agreed 
to  construct,  has  been  completed;  (2)  that  the  plaintiff  has 
not  alleged  that  the  amounts  sued  upon  and  for  which  a  lien 
is  claimed  are  ''the  actual  cost  of  reclamation  (of  the  land 
described  in  the  complaint)  and  reasonable  interest  thereon 
from  the  date  of  reclamation  until  disposed  of  to  (an)  actual 
settler(s) '';  (3)  **that  no  valid  lien  can  be  created  under  ex- 
isting law  against  either  land  or  water,  as  is  attempted  to  be 
done  under  the  allegations  of  the  complaint  herein." 

1.  We  do  not  think  it  necessary  for  the  plaintiff  to  allege 
that  the  entire  reclamation  system  has  been  completed,  in  an 
action  to  foreclose  a  lien  against  a  single  purchaser  of  a  water 
right  under  the  Carey  Act.  The  essential  thing  that  concerns 
the  particular  land  owner  and  purchaser  of  the  water  right 
is  whetiier  or  not  the  reservoir  and  main  canal  have  been  so 
far  completed  as  to  enable  the  company  to  regularly  and  per- 
manently supply  him  with  water  for  the  irrigation  of  his  land, 
and  that  the  company  has  commenced  and  continues  to  do 
so.  The  amendment  to  the  Carey  Act  (29  U.  S.  Stats,  at  L., 
p.  435),  after  authorizing  the  state  to  create  the  lien  against 
the  land  for  the  cost  of  reclamation,  continues  as  follows: 
*'And  when  an  amply  supply  of  water  is  actually  furnished 
in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or  reser- 
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veils,  to  reclaim  a  particular  tract  or  tracts  of  such  lands, 
then  patents  shall  issue  for  the  same  to  such  state  without 
regard  to  settlement  or  cultivation."  This  language  ex- 
plicitly refers  to  a  "particular  tract,"  implying  that  the 
issuance  of  patent  for  any  one  tract  is  not  dependent  on  the 
completion  of  the  whole  reclamation  system,  but  on  the  actual 
furnishing  of  a  permanent  supply  of  water  to  that  "par- 
ticular tract."  The  government  then  considers  that  the 
contract  has  been  executed  on  the  side  of  the  state  so  far  as 
that  tract  is  concerned,  and  parts  with  its  title  accordingly, 
and  it  would  certainly  seem  that  the  settler  is  assured  of  a 
permanent  water  supply  when  the  "particular  tract"  has 
been  so  far  reclaimed  in  the  view  of  the  government  of  the 
United  States  as  to  entitle  the  state  and  himself  to  a  patent 
therefor.  The  fact  that  some  other  land  owner  and  purchaser 
of  a  water  right  is  not  yet  receiving  water,  or  that  the  system 
has  not  been  so  far  completed  as  to  furnish  another  with 
water,  does  not  justify  one  who  has  and  is  receiving  a  per- 
manent and  continuous  supply  of  water  for  the  irrigation  of 
his  land  in  refusing  to  pay  for  it.  We  find  no  provision  in 
the  Carey  Act,  nor  in  the  laws  of  this  state,  nor  in  the  con- 
tracts in  evidence,  which  requires  that  the  reclamation  works 
shall  be  entirely  completed  before  any  of  the  deferred  pay- 
ments shall  mature.  If,  as  a  matter  of  fact,  a  company  that 
is  seeking  to  foreclose  such  a  lien  has  not  made  water  per- 
manently available  to  the  land  in  question,  and  available  in 
sufficient  quantities  and  seasons  to  comply  with  the  provi- 
sions of  the  contract,  such  defense  will  always  be  open  to  the 
settler. 

A  similar  question  arose  on  rehearing  in  the  recent  case 
of  Childs  V,  Neitzel,  ante,  p.  116,  141  Pac.  77,  in  which  the 
contract  with  the  settler  also  contemplated  the  payment  for 
water  rights  by  annual  instalments,  and  the  court  said : 

"We  did  not  mean  to  hold  in  the  original  opinion  that  the 
annual  instalments  provided  for  by  said  water  contracts  did 
not  become  due  and  payable  until  the  entire  system  was  com- 
pleted ;  but  when  the  system  was  so  far  completed  as  to  make 
water  permanently  available  for  any  particular  user  for  all 
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seasons,  the  instalments'  agreed  to  be  paid  by  the  user  would 
become  due  and  payable  in  accordance  with  the  terms  of  the 
contract.  Then  he  has  no  reason  to  complain  of  lack  of  water 
for  other  land  owners,  because  he  has  water  available  for  the 
irrigation  of  his  land." 

There  are  practical  reasons  which  Congress  doubtless  had 
under  consideration  when  by  the  1896  amendment  to  the 
Carey  Act  it  specified  the  character  of  completion  necessary 
in  order  to  obtain  patent,  with  reference  to  "a  particular 
tract  or  tracts  of  such  lands,"  instead  of  making  it  apply  to 
all  the  lands  embraced  in  the  project.  For  instance,  a  Carey 
Act  project  may  include  several  distinct  segregations  or  units 
of  land  to  be  reclaimed,  but  all  of  which  are  covered  by  the 
one  contract  with  the  state.  The  entire  completion  of  such 
a  system  may  extend  over  a  comparatively  long  period.  An 
ample  supply  of  water  may  be  permanently  furnished  to  one 
or  more  of  these  units  for  years  before  other  portions  of 
the  system  are  finished.  It  would  manifestly  be  a  great  finan- 
cial burden  upon  the  enterprise  to  exact  from  its  promoters 
the  condition  that  no  deferred  payments  should  be  collected 
nor  liens  securing  them  attach  until  all  lands  on  all  the  tracts 
embraced  in  the  project  were  permanently  supplied  with 
water.  Such  a  requirement,  besides  being  unnecessary  to 
protect  a  settler  who  was  already  in  possession  of  what  he 
had  contracted  for,  would  obviously  increase  the  cost  of  the 
enterprise  to  the  settler  by  making  the  investment  less  attrac- 
tive to  the  capitalist,  who  would  require  a  higher  rate  of 
interest,  or  its  equivalent,  to  compensate  him  for  the  increased 
risk. 

2.  The  next  question  raised  by  defendant's  demurrer  is 
that  the  complaint  does  not  allege  that  the  amounts  sued  for, 
and  for  which  a  lien  is  sought  to  be  foreclosed,  are  the  actual 
cost  of  reclamation  of  the  land  described  in  the  complaint 
and  reasonable  interest  thereon.  The  language  of  the  1896 
amendment  to  the  Carey  Act  on  this  point  is  as  follows:  "A 
lien  or  liens  is  hereby  authorized  to  be  created  by  the  state 
•  •  •  .  against  the  separate  legal  subdivisions  of  land  re- 
claimed, for  the  actual  cost  and  necessary  expenses  of  redama- 
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tion  and  reasonable  interest  thereon  from  the  date  of  reclama- 
tion until  disposed  of  to  actual  settlers.''  This  '^ actual  cost 
of  reclamation"  in  any  given  case  was  evidently  intended  by 
the  act  to  be  determined  by  the  state,  and  that  determination 
would  at  least  constitute  prima  facie  proof  that  the  amount 
the  state  allowed  the  company  to  charge  and  collect  for  a 
water  right  was  the  ** actual  cost"  within  the  purview  of  the 
act  of  Congress.  The  Carey  Act  authorizes  the  state  itself 
to  reclaim  the  land  or  to  contract  with  a  corporation  to  do  so. 
The  presumption  must  be  that  the  state  will  act  fairly  and 
justly,  and  that  the  price  it  permits  to  be  charged  and  col- 
lected is  clearly  within  the  direction  and  authority  of  the 
congressional  act. 

This  court  has  already  held  in  Idaho  Irr.  Co.  v.  Dill,  supra, 
that  **  Under  the  provisions  of  section  1629,  Rev.  Codes,  any 
company  or  association  furnishing  water  for  any  tract  of  land 
is  given  a  first  and  prior  lien  on  the  water  right  and  the  land 
upon  which  said  water  is  used  for  all  deferred  payments  for 
the  water  right,  and  upon  default  of  any  deferred  payments 
the  lienholder  may  foreclose  the  same  in  accordance  with  the 
terms  and  conditions  of  the  contract  for  the  purchase  of  the 
water  right." 

Counsel  for  appellant  contends  in  his  brief  that  **so  far 
as  the  state  lien  is  broader  than  the  lien  allowed  by  the 
national  law  it  is  invalid,  for  by  sec.  1613  Rev.  Codes,  our 
legislature  accepts  the  conditions  of  the  Carey  Act.  The 
national  law  is  paramount.  The  istate  is  not  authorized  to 
create  any  lien  against  either  land  or  water  except  for  *the 
actual  and  necessary  expenses  of  reclamation  and  reasonable 
interest  thereon.'  "  This  contention  may  be  conceded  in  the 
main,  but  subject  to  an  important  qualification.  The  national 
Carey  Act  authorizes  a  lien  only  against  the  land.  It  appar- 
ently recognizes  the  right  of  the  state  to  control  the  disposi- 
tion of  its  public  waters.  The  state  statute  authorizes  a  lien 
against  both  the  land  and  water,  as  it  has  a  right  to  do,  and 
to  this  extent  is  broader  in  its  lien  conferring  provisions. 
But  so  far  as  the  land  itself  is  concerned,  the  lien  of  course 
must  be  subject  to  the  limitations  of  the  congressional  act. 
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Before  the  state  and  the  constructing  company  can  enter 
into  any  contract  for  the  reclamation  of  a  tract  of  land,  they 
must  have  agreed  upon  the  estimated  cost  of  construction  and 
the  corresponding  price  to  be  charged  for  water  rights,  in 
order  to  defray  such  cost.  That  agreement  as  to  cost  is  the 
basis  of  the  contract  between  the  company  and  the  state. 
Again,  when  the  company  first  comes  into  relation  with  the 
settler,  it  must  have  contractual  assurance  from  him  that  he 
will  reimburse  it  for  his  share  of  this  estimated  cost,  and  the 
settler  on  the  other  hand  must  be  safeguarded  by  a  fixed  con- 
tract price  for  the  water  right  if  he  enters  upon  the  land. 
This  arrangement  impresses  us  as  not  only  unavoidable  in  the 
very  nature  of  the  conditions  existing,  but  as  eminently  fair 
and  just  to  all  parties.  If  the  prospective  settler  considers 
the  estimated  cost  of  construction  excessive  he  need  not  con- 
tract for  the  purchase  of  water  rights  under  that  project. 
He  is  under  no  compulsion  to  contract  with  the  company  at 
all.  He  is  not  dependent  on  the  company  when  he  makes  his 
contract  with  it,  for  the  law  does  not  permit  him  to  enter 
the  land  before  he  makes  the  water  right  contract.  If  he  does 
enter  into  a  contract  for  the  purchase  of  water  rights  to  be 
paid  for  in  instalments,  subject  to  foreclosure  if  the  deferred 
payments  are  not  made,  it  must  be  assumed  that  he  does  so 
with  his  eyes  open,  with  the  knowledge  that  the  contract  is 
one  specifically  authorized  by  statute,  and  at  the  same  time 
receiving  the  assurance  that  he  is  protected  by  the  provisions 
of  the  national  Carey  Act  amendment,  the  effect  of  which 
is,  that  the  lien  cannot  attach  until  the  company  has  fully 
executed  its  part  of  the  contract.     {Childs  v.  Neitzel,  supra.) 

After  the  recitals  of  the  settlers'  contract  with  the  com- 
pany the  first  article  of  the  agreement  begins  as  follows: 
"This  agreement  is  made  in  accordance  with  the  provisions 
of  said  contract  between  the  state  of  Idaho  and  the  company, 
which,  together  with  the  laws  of  the  state  of  Idaho,  under 
which  this  agreement  is  made,  shall  be  regarded  as  defining 
the  rights  of  the  respective  parties." 

In  making  that  contract  the  settler  assents  to  the  estimate 
authorized  by  the  state  as  to  the  cost  of  reclamation.    Can 


Digitized  by 


Google 


July,  1914.]      Idaho  Ibb.  Co.,  Ltd.,  v.  Pew.  279 

Opinion  of  the  Court — Ailahie,  C.  J. 

he  then  be  deemed  to  reserve  any  right  to  have  another  or 
later  estimate  made  of  the  cost  of  constructing  the  works? 
We  think  not.  He  has  contracted  to  make  these  payments 
with  full  knowledge  of  all  these  facts  and  circumstances,  and 
in  an  action  to  foreclose  the  lien  is  estopped  and  precluded 
from  questioning  or  denying  that  the  price  fixed  by  the  con- 
tract represents  the  actual  cost  of  reclamation  and  reasonable 
interest  thereon,  as  contemplated  by  the  Carey  Act. 

Suppose,  on  the  other  hand,  that  the  estimated  cost  is 
largely  exceeded  by  the  actual  cost  of  construction,  as  is  said 
to  often  be  the  case.  Could  it  for  a  moment  be  maintained 
that  the  construction  company  would  be  entitled,  under  au- 
thority of  the  national  act,  to  a  lien  sufficient  to  cover  that 
increased  ** actual  cost,"  in  the  face  of  the  contract  which  it 
had  made  f 

In  concluding  our  consideration  of  this  part  of  the  case,  it 
may  be  pointed  out  that  the  amendment  of  1896  to  the  federal 
Carey  Act  does  not  create  the  lien.  It  in  effect  ratifies  the 
previous  creation  of  the  lien  by  the  state  statute  (Act  of  1895, 
Sess.  Laws  1895,  p.  227 ;  sec.  1629,  Rev.  Codes) ,  but  contains 
a  condition  not  contained  in  the  provisions  of  our  statute. 
However,  since  the  cause  of  action  arises  under  our  statute  we 
do  not  think  it  strictly  necessary  for  the  complaint  to  allege 
that  the  requirement  of  the  federal  statute  has  been  complied 
with,  that  is  to  say,  that  the  amount  of  the  lien  claimed  repre- 
sents "the  actual  cost  and  necessary  expenses  of  reclamation," 
etc.  But  it  occurs  to  us  that  it  would  certainly  be  good  prac- 
tice to,  insert  such  an  allegation  in  any  complaint  for  the 
foreclosure  of  a  Carey  Act  lien. 

3.  In  the  light  of  the  foregoing  considerations  there  can 
be  no  doubt,  after  construing  together  the  federal  and  state 
statutory  provisions  on  the  subject,  that  the  purchaser  of  a 
water  right  under  a  Carey  Act  project  may  so  contract  as  to 
eventually  result  in  a  lien  being  created  upon  all  the  property 
rights  which  he  acquires. 

4.  Defendant  demurred  specially  to  paragraph  8  of  the 
complaint,  on  the  ground  ''that  the  same  is  ambiguous,  unin- 
telligible and  uncertain,  in  this,  that  plaintiff  alleges  'that 
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plaintiff  has  performed  all  the  conditions  of  the  said  contract 
required  to  be  performed  to  entitle  it  to  the  relief  sought  in 
this  action/  and  that  from  said  allegation  it  cannot  be  de- 
termined what  conditions,  if  any,  have  been  performed  by 
plaintiff,  sufficient  to  enable  this  defendant  to  answer  said 
complaint."  It  appears  by  an  examination  of  the  complaint 
that  this  general  allegation  is  preceded  by  specific  allegations 
which  recite  certain  acts  of  plaintiff  company  purported  to 
have  been  done  in  compliance  with  the  conditions  specified  in 
the  contract.  The  complaint  is  not  demurrable  on  this 
ground. 

The  judgment  of  the  lower  court  is  affirmed.    Costs  awarded 
in  favor  of  respondent. 

Sullivan,  J.,  concurs. 


(July  9,  1914.) 

W.  A.  COUGHANOUR,  Appellant,  v.  CITY  OP  PAYETTE, 
a  Municipal  Corporation,  Respondent. 

[142   Pac   1076.] 

Municipal  Law — Improvement  District — Injunction — Ordinance  of 
Intention — ^Description. 

1.  Under  the  provisions  of  sec.  2338,  Bev.  Codes,  as  amended 
by  Sess.  Laws  1911,  p.  268,  where  the  resolution  or  ordinance  of 
intention  describes  the  exterior  boundaries  of  an  improvement  dis- 
trict proposed  to  be  established,  and  also  contains  the  number  of 
the  lots  and  blocks  within  such  district  that  will  be  affected  bj  such 
improvement,  it  is  a  sufficient  compliance  with  the  statute,  since  the 
streets  and  alleys  can  be  readily  ascertained  and  determined  from 
0aid  description. 

2.  The  test  as  to  whether  the  ordinance  of  intention  complies  with 
the  law  is  whether  it  affords  a  proper  opportunity  to  be  heard  by 
ftnyone  who  desires  to  protest  against  the  establishment  of  an  im- 
provement district,  and  give  reasonable  notice  of  the  intention  of 
the  city  council  to  establish  such  district  and  make  improvements 
therein. 
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&.  Where  the  plaintiff  as  a  property  owner  protests  against  the 
creation  of  a  proposed  improvement  district,  he  thereby  admits  that 
he  received  notice  of  the  intention  to  create  said  district. 

4.  Held,  that  Ordinance  No.  246  substantially  complies  with  the 
law  in  regard  to  what  such  an  ordinance  must  contain. 

5.  Held,  that  the  court  did  not  err  in  dissolving  the  temporary 
injunction. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.     Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  restrain  the  city  of  Payette  from  proceeding  to 
create  an  improvement  district  and  the  construction  of  side- 
walks and  curbing  therein,  in  which  a  temporary  restraining 
order  was  granted,  and  upon  motion  of  the  city  was  there- 
after dissolved.  Action  of  the  court  in  dissolving  such 
injunction  affirmed. 

Varian  &  Norris,  for  Appellant. 

If  there  is  any  ambiguity  in  the  terms  of  a  notice,  rendering 
its  meaning  doubtful,  the  construction  must  be  most  strongly 
against  the  party  giving  the  notice.  {Carpentier  v.  Thurston, 
30  Cal.  123.) 

A  requirement  that  an  ordinance  shall  specify  the  nature, 
character,  locality  and  description  of  an  improvement  is 
mandatory.  Particularity  in  this  regard  may  be  furnished 
by  reference  to  plans  and  specifications  upon  file,  or  reference 
may  be  made  to  some  specific  object  or  thing.  (See  28  Cyc. 
998  (11) ;  McChesney  v.  City  of  Chicago,  171  111.  253,  49 
N.  E.  548 ;  Hays  v.  City  of  Vincennes,  82  Ind.  178 ;  Browne 
V.  City  of  Boston,  166  Mass.  229,  44  N.  E.  127.) 

Failure  to  give  notice  as  provided  by  charter  or  statute 
will  invalidate  proceedings  for  improvements  and  assessments 
to  pay  for  the  same.  (28  Cyc.  979,  980;  Barber  Asphalt  Pav- 
ing Co.  V.  Edgerton,  125  Ind.  455,  25  N.  E.  436 ;  Kiphart  v. 
Pittsburgh  etc,  Ry.  Co.,  7  Ind.  App.  122,  34  N.  E.  375 ;  Mills 
V.  Detroit;  95  Mich.  422,  54  N.  W.  897 ;  Eddy  v.  Omaha,  72 
Neb.  550,  101  N.  W.  25,  102  N.  W.  70,  103  N.  W.  692;  Acker- 
man  V.  Nutley,  70  N.  J.  L.  438,  57  Atl.  150;  In  re  Anderson, 
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60  N.  Y.  457 ;  Joyce  v,  Barron,  67  Ohio  St.  264,  65  N.  E.  1001 ; 
Bank  of  Columbia  v.  Portland,  41  Or.  1,  67  Pac.  1112.) 

A.  H.  Bowen  and  Scatterday  &  Van  Duyn,  for  Respondent. 

The  test  as  to  whether  the  notice  of  intention  complies  with 
the  law  is  whether  it  furnishes  an  effective  opportunity  to 
be  heard  and  gives  reasonable  notice  thereof.  (Page  &  Jones, 
Taxation  by  Assessment,  sec.  730;  In  re  Common  Council  of 
City  of  Amsterdam^  126  N.  Y.  158,  27  N.  E.  272;  Williams  v. 
Eggleston,  170  U.  S.  304,  18  Sup.  Ct.  617,  42  L.  ed.  1047.) 

SULLIVAN,  J. — This  action  was  brought  to  restrain  the 
city  of  Payette,  its  oflBcers  and  agents,  from  constructing 
sidewalks  and  curbs  as  proposed  in  Ordinances  Nos.  240  and 
246,  passed  by  said  city.  On  filing  the  complaint  the  court 
granted  a  temporary  restraining  order  and  thereafter  the 
city  moved  to  have  said  order  set  aside,  and  after  a  hearing 
the  motion  was  granted  and  the  temporary  injunction  dis- 
solved. This  appeal  is  from  the  order  dissolving  said  injunc- 
tion. 

The  main  contention  of  appellant  is  that  the  ordinance 
of  intention  did  not  state  the  names  of  the  streets  and  alleys 
to  be  improved,  and  counsel  contend  that  under  sec.  2238,  as 
amended  by  chap.  81,  Sess.  Laws  1911,  p.  268,  it  was  neces- 
sary to  state  in  the  ordinance  of  intention  the  names  of  the 
streets,  alleys,  etc.,  that  were  intended  to  be  improved.  Said 
section  provides,  among  other  things,  as  follows: 

**4.  The  City  Council  or  Trustees  shall,  before  or  during 
the  grading,  paving,  or  other  improvement  of  any  street  or 
alley,  the  cost  of  which  is  to  be  levied  and  assessed  upon  the 
property  benefited,  first  pass  at  a  regular  or  special  meeting, 
a  resolution  or  ordinance  declaring  its  intention  to  make 
such  improvement,  and  stating  in  such  resolution  or  ordi- 
nance the  name  of  the  street  or  alley  to  be  improved,  the 
points  between  which  said  improvement  is  to  be  made,  the 
general  character  of  the  proposed  improvement,  and  the  esti- 
mate of  the  cost  of  the  same,  and  that  the  cost  of  the  same 
is  to  be   assessed  against  the   property   abutting,   fronting, 
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contiguous  or  tributary  (and  included  in  the  assessment  dis- 
trict herein  provided)  on  such  street  proposed  to  be  im- 
proved, and  shall  fix  the  time,  not  less  than  ten  (10)  days 
in  which  protests  against  said  proposed  improvement  may 
be  filed  in  the  office  of  the  City  clerk." 

Said  ordinance  of  intention  is  in  part  as  follows : 

"Be  it  ordained  by  the  Mayor  and  Council  of  the  City  of 
Payette,  Idaho: 

"Section  1.  That  notice  is  hereby  given  that  it  is  the 
intention  of  the  City  of  Payette,  Idaho,  by  its  Mayor  and 
Council  to  create  a  local  improvement  district  to  be  known 
as  Local  Sidewalk  and  Curbing  Improvement  District  No.  1, 
of  the  City  of  Payette,  for  the  purpose  of  building  side- 
walks and  placing  curbing  within  the  territory  embraced 
within  said  District,  to  wit : 

"Beginning  at  the  intersection  of  3rd  Ave.  A  and  Sixth 
St.,  thence  east  along  the  center  line  of  3rd  Ave.  S.  1250 
feet,"  etc. 

The  ordinance  then  prescribes  the  exterior  boundaries  of 
said  improvement  district  and  thereafter  proceeds  to  give 
the  number  of  blocks  and  all  lots  within  said  improvement 
district  to  be  affected  by  said  improvements. 

The  question  then  directly  presented  is  whether  the  ordi- 
nance is  a  substantial  compliance  with  that  provision  of  the 
statute  above  quoted  which  declares  that  the  resolution  or 
ordinance  shall  give  the  names  of  the  streets  and  alleys  to 
be  improved. 

The  ordinance  in  question  gave  the  exterior  boundaries  of 
the  district  by  metes  and  bounds  along  certain  streets  and 
alleys  and  in  addition  thereto  gave  the  numbers  of  each 
block  and  lot  to  be  affected  by  said  improvement.  The  lot 
owner  certainly  could  not  be  misled  by  not  having  the  streets 
and  alleys  named,  as  the  same  thing  was  substantially  ac- 
complished by  giving  the  exterior  boundaries  of  the  district, 
and  the  numbers  of  the  lots  and  blocks  within  the  district. 
Said  Ordinance  No.  240  ponforms  to  the  law  in  regard  to  the 
beginning  of  sidewalking  and  curbing  and  the  ending  of  the 
same  upon  each  street,  since  it  asserts  that  the  sidewalk  and 
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curbing  is  to  be  laid  on  every  street  included  within  said 
exterior  boundaries.  The  beginning  of  the  work  on  each 
street  would  be  at  a  point  where  it  is  intersected  by  one 
boundary  line  and  the  termination,  and  ending  of  each  would 
be  at  the  boundary  line  where  the  street  is  intersected  at 
the  other  end  of  the  tract.  The  general  character  of  the 
improvement  is  stated  to  be  ** sidewalk  and  curb,**  and  the 
cost  of  the  same  is  stated  as  ten  cents  per  square  foot,  and 
the  assessment  is  to  be  made  against  the  property  abuttiiig, 
fronting,  contiguous  and  tributary  to  such  improvement. 

We  think  the  ordinance  is  a  substantial  compliance  with 
the  law.  The  test  as  to  whether  the  notice  of  intention  com- 
plies with  the  law  is  whether  it  furnishes  an  effective  op- 
portunity to  be  heard  and  gives  reasonable  notice  thereof  to 
those  interested ;  in  other  words,  gives  to  all  a  fair  opportunity 
to  protest  and  be  heard. 

It  is  apparent  from  the  allegations  of  the  complaint  that 
the  people  understood  what  streets  and  alleys  were  to  be 
improved  and  that  they  had  an  opportunity  to  present  a 
protest,  which  they  were  authorized  to  do  under  the  law. 
It  is  alleged  in  the  complaint  that  102  other  property  owners, 
aside  from  the  plaintiff,  protested,  and  said  protests  were 
overruled  and  Ordinance  No.  246  was  passed  by  a  vote  of 
the  required  number  of  councilmen.  The  petitioner  has  cer- 
tainly had  his  opportunity  to  protest  against  the  establishment 
of  said  improvement  district,  since  he  admits  that  he  re- 
ceived notice  and  filed  his  protest.  He  certainly  has  not 
been  damaged  by  any  defect  in  said  ordinance  of  intention.' 

Ordinance  No.  246  substantially  complies  with  the  law  in 
regard  to  the  creation  of  improvement  districts.  This  ordi- 
nance properly  names  the  district,  provides  the  kind  and 
nature  of  the  improvements,  that  the  cost  and  expense  thereof 
shall  be  assessed  and  taxed  upon  all  property  in  said  improve- 
ment district  and  the  proportion  of  its  assessment  to  be 
borne  by  the  property.  It  names  every  street  and  says  ex- 
actly where  the  sidewalking  and  curbing  are  to  be  laid,  and 
specifies  the  material  of  which  same  is  to  be  composed.  Said 
ordinance  provides  that  the  council  shall  make  the  assess- 
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ments  in  proportion  to  the  benefits  to  be  derived,  and  if 
they  fail  to  do  that,  the  party  injured  has  his  remedy. 

We  therefore  conclude  that  said  ordinances  are  in  sub- 
stantial compliance  with  the  provisions  of  the  law. 

After  a  careful  consideration  of  other  questions  raised  on 
this  appeal,  we  are  satisfied  that  the  court  did  not  err  in  the 
dissolution  of  said  restraining  order.  The  action  of  thte 
court  in  that  regard  must  therefore  be  afSrmed  and  it  is  so 
ordered,  with  costs  in  favor  of  respondent. 

Ailshie,  C.  J.,  concurs. 

Petition  for  rehearing  denied. 


(July  9,  1914.) 

SCHOOL  DISTRICT  No.  15,  in  Blaine  County,  Appellant, 
V.  BLAINE  COUNTY,  a  Municipal  Corporation,  Re- 
spondent. 

[142  Pac.  41.] 

School  Distbicts  —  Organization  of  —  County  Superintendent  — 
Powers  of — County  Commissioners — Powers  of — Apportionment 
OF  Existing  Indebtedness. 

1.  The  duty  of  the  county  superintendent  to  apportion  the  indebt- 
edness of  an  organized  school  district  between  a  new  district  formed 
out  of  the  old  district  and  the  remaining  area  thereof  should  be 
exercised  only  after  the  necessarj  legal  steps  leading  to  the  creation 
of  such  new  district  have  been  taken,  and  such  apportionment  is 
not  a  necessary  prerequisite  or  jurisdictional  act  in  the  formation 
of  such  district. 

2.  Where  all  proceedings  for  the  purpose  of  dividing  a  school 
district  and  establishing  a  new  district  out  of  portions  of  an  old  one 
are  regular  and  favorable  to  such  creation  up  to  and  including  the 
action  of  the  county  commissioners,  the  failure  of  the  county  super- 
intendent thereafter  to  apportion  the  bonded  indebtedness  of  the 
old  district  between  the  remaining  portion  thereof  and  the  new  dis- 
trict would  not  defeat  or  invalidate  the  creation  of  such  new  district, 
even  though  it  were  the  duty  of  the  county  superintendent  to  take 
such  action,  which  latter  question  is  not  decided. 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Blaine.  Hon.  C.  0.  Stockslager, 
Judge. 

Proceedings  to  reverse  the  judgment  of  the  district  court 
affirming  the  order  of  the  board  of  county  commissioners 
creating  School  District  No.  61.  ^  Affirmed. 

J.  W.  Edgerton  and  Sullivan,  Sullivan  &  Baker,  for 
Appellant. 

Sec.  51,  chap.  159,  1911  Sess.  Laws,  the  act  of  the  board 
of  county  commissioners,  the  act  of  the  district  court  in 
affirming  the  action  of  the  board,  and  the  refusal  of  the 
county  superintendent  of  public  instruction  under  the  pro- 
visions of  said  section  to  apportion  the  bonded  indebtedness, 
impair  the  obligation  of  the  contract  of  the  bond,  and  bring 
it  within  the  prohibition  of  sec.  10,  of  art.  1  of  the  constitu- 
tion of  the  United  States.  It  reduces  the  amount  of  land 
solemnly  pledged  for  the  payment  of  the  bonds,  and  exempts 
from  taxation,  for  the  purpose  of  paying  interest  and  prin- 
cipal, eight  sections  of  land,  which,  under  the  law  in  force 
at  the  time  the  bonds  were  issued,  were  liable  for  their  pro- 
portion of  the  bonded  indebtedness.  (Black  on  Constitu- 
tional Law,  723 ;  8  Cyc.  951 ;  35  Cyc.  973 ;  Callaway  v.  Denver 
&  R.  O,  E,  Co.,  6  Colo.  App.  284,  40  Pac.  573.) 

McFadden  &  Brodhead,  for  Respondent. 

There  is  nothing  whatever  in  the  law  as  it  existed  at  the 
time  of  the  bond  issue  or  at  this  time  showing  that  the  appor- 
tionment of  the  debt  was  a  "condition  precedent  to  the 
creation  of  a  new  district.''  The  county  superintendent  had 
nothing  whatever  to  do  with  the  apportionment  until  after 
the  board  had  acted. 

The  duties  imposed  upon  officers  to  be  performed  after  the 
election  or  creation  of  the  district  were  directory  and 
ministerial,  and  a  failure  on  the  part  of  the  officers  to  per- 
form such  a  duty  did  not  affect  the  validity  of  the  school 
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district.     (Pickett  v.  Board  of  Commissioners,  24  Ida.  200, 
133  Pac.  112.) 

DAVIS,  District  Judge. — ^In  this  action  School  District 
No.  15,  in  Blaine  county,  has  appealed  from  an  order  of  the 
district  court  of  the  fourth  judicial  district  confirming  the 
action  of  the  county  commissioners  of  Blaine  county,  in  creat- 
ing a  new  district  designated  as  District  No.  61  out  of  the 
area  of  said  former  District  No.  15,  without  first  requiring 
the  bonded  indebtedness  of  such  old  district  to  be  appor- 
tioned by  the  county  superintendent  between  the  remaining 
area  of  such  old  district  and  the  new  district. 

It  is  stipulated  that  the  old  organized  District  No.  15  had 
created  a  bonded  indebtedness  of  $4,500,  and  that  at  the 
time  the  commissioners  ordered  the  creation  of  District  No. 
61  there  was  only  $700  available  for  the  payment  of  said 
bonded  indebtedness,  and  that  the  commissioners  did  not 
require  the  county  superintendent  to  apportion  said  debt 
as  a  condition  precedent  to  the  creation  of  said  new  district, 
and  that  she  did  not  do  so  at  any  time. 

The  appellant  claims  that  the  county  superintendent  should 
have  been  required  to  apportion  said  indebtedness  before  the 
order  creating  said  new  district  had  been  entered  by  the 
commissioners  or  afSrmed  by  the  court  as  a  part  of  the  neces- 
sary proceedings  leading  up  to  the  creation  of  such  district, 
and  that  in  case  she  failed  to  make  such  apportionment  before 
said  order  was  entered  or  confirmed,  that  she  should  have 
done  so  immediately  afterward,  and  that  her  failure  to  make 
such  apportionment  would  render  invalid  and  void  the  at- 
tempt to  create  such  district,  and  that  therefore  the  judgment 
of  the  district  court  should  be  reversed  and  the  order  of  the 
commissioners  of  Blaine  county  creating  said  new  District 
No.  61  should  be  set  aside  and  declared  of  no  effect. 

The  appellant  has  cited  authorities  and  has  argued  earnestly 
that  the  law  should  be  interpreted  so  as  to  require  the  county 
superintendent  to  apportion  the  bonded  indebtedness  between 
such  districts,  and  that  by  reason  of  her  failure  to  do  so, 
the  attempt  to  create  said  new  district  was  invalid  and  void. 
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But  the  first  question  that  should  be  considered  is  as  to  what 
acts  are  necessary  to  the  creation  of  a  new  school  district 
out  of  portions  of  an  old  one,  and  whether  or  not  the  appor- 
tionment of  indebtedness  is  one   of  them. 

The  law  relative  to  the  creation  of  new  school  districts 
\n  force  at  the  time  the  order  appealed  from  was  entered 
reads  as  follows  (Sess.  L.  1913,  p.  462) : 

**Sec.  47  (a).  The  Board  of  County  Commissioners  may, 
at  any  regular  meeting  of  said  board,  create  new  districts, 
or  change  the. boundaries  of  existing  districts,  or  attach  to 
one  or  more  districts  the  territory  of  any  district  which  shall 
have  lapsed  for  any  reason.  All  proceedings  under  this 
section  shall  be  commenced  by  petition,  which  must  be  filed 
in  the  office  of  the  County  Superintendent  at  least  twenty 
(20)  days  preceding  the  meeting  of  the  Board  of  Commis- 
sioners at  which  it  is  to  be  presented.  All  petitions,  either 
for  the  formation  of  a  new  district  or  any  other  change  of 
boundaries,  shall  set  forth  in  general  terms  the  proposed 
changes  and  shall  be  accompanied  by,  and  refer  to,  a  map 
showing  all  existing  boundaries  of  districts  affected  and  all 
proposed  new  boundaries  which  will  be  established  by  the 
granting  of  such  petition. 

^*(b)  A  petition  for  a  new  district,  whether  to  be  created 
from  unorganized  territory  or  in  part  from  territory  em- 
braced within  the  boundaries  of  one  (1)  or  more  school  dis- 
tricts or  independent  school  districts  shall  be  sufficient  if 
signed  by  the  parents  or  guardians  of  fifteen  (15)  or  more 
children  of  school  age  who  are  residents  of  the  proposed  new 
district,  and  no  further  signers  shall  be  required.  In  all 
other  cases,  excepting  a  proposed  union  of  contiguous  dis- 
tricts,— proposing  a  change  of  boundaries  of  any  district, 
the  petition  therefor  must  be  signed  by  at  least  two  thirds 
(%)  of  those  who  are  heads  of  families  and  residents  of 
each  of  the  districts  whose  boundaries  will  be  affected  by 
the  change.  No  such  change  of  boundaries  or  organization 
of  a  new  district  shall  take  effect  until  the  opening  of  the 
next  school  year." 
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It  is  evident  that  the  law  referred  to  does  not  require  ap- 
portionment of  a  debt  as  a  condition  or  preliminary  to  the 
creation  of  such  a  new  district,  and  it  is  diflScult  to  under- 
stand how  the  old  indebtedness  could  effectively  be  appor- 
tioned before  the  new  district  has  been  formed.  It  is  more 
reasonable  to  hold  that  the  power  and  duty  to  create  new 
school  districts  is  vested  in  the  county  commissioners  after 
certain  preliminary  steps  required  by  law  have  been  taken, 
and  that  the  duty  of  the  county  superintendent  to  apportion 
the  indebtedness  of  an  organized  school  district  between  the 
remaining  area  thereof  and  a  new  district  formed  out  of 
the  old  district  should  be  exercised  only  after  the  creation 
of  such  new  district  by  the  county  commissioners,  and  that 
such  apportionment  is  not  a  necessary  preliminary  or  juris- 
dictional act  in  the  formation  of  such  new  district. 

And  where  a  district  is  thus  created  and  all  proceedings 
are  regular,  the  failure  of  the  county  superintendent  there- 
after to  apportion  the  bonded  indebtedness  of  the  old  dis- 
trict between  such  new  districts  would  not  defeat  or  invalidate 
the  creation  of  such  districts,  even  though  it  be  assumed 
that  the  superintendent  should  take  such  action.  But  since 
the  nature  of  this  proceeding  is  to  test  the  legality  of  the 
creation  of  School  District  No.  61,  it  is  not  necessary  in  this 
opinion  to  interpret  the  law  governing  the  duty  of  the  school 
superintendent  relative  to  the  apportionment  of  bonded  in- 
debtedness after  the  creation  of  such  new  district. 

It  appears  that  the  order  appealed  from  was  a  legal  ex- 
ercise of  authority,  and  is  valid  in  every  way,  and  the  judg- 
ment of  the  district  court  is  therefore  afiSrmed.  Costs 
awarded  in  favor  of  respondent. 

Ailshie,  C.  J.,  concurs. 

Sullivan,  J.,  sat  at  the  hearing  but  took  no  part  in  the 
decision. 

Idaho,  Vol.  26 — ^19 
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(July  13,  1914.) 

INA    M.    TRASK,    Respondent,    v.    THE    BOISE    KING 
PLACERS  COMPANY,  Appellant. 

[142  Pac.  1073.] 

Pleadings — Amendments  to — Invited  Ebsob — Failuiib  to  Demxtb  at 
Proper  Time  —  Appointment  of  Guabdun  Ad  Litem  After 
Triad— Informality  of  Verdict — Apportionment  by  CJouet  of 
Amount  of  Judgment. 

1.  Where  an  action  for  injuries  to  a  minor  child  was  commenced 
by  the  mother  on  the  theory  that  the  mother,  as  the  natural  guardian 
of  such  child,  could  recover  for  such  injuries,  both  on  her  own 
behalf  and  on  behalf  of  the  minor,  and  the  allegations  of  the  com- 
plaint showed  that  to  be  plaintiff's  theory  of  the  case,  and  defend- 
ant answered  on  the  same  theory  of  the  case,  and  evidence  was 
introduced  without  objection  sustaining  the  allegations  of  the  com- 
plaint, and  at  the  close  of  the  introduction  of  evidence  and  by 
consent  of  counsel  for  defendant  the  complaint  was  amended  by 
inserting  in  the  title  of  the  action  the  additional  words,  "For  her- 
self and  on  behalf  of  her  minor  son,  W.  £.  Trask,"  and  other 
amendments  were  allowed  at  the  same  time,  additional  instructions 
covering  the  amendments  being  given  by  the  court  to  the  jury,  an«i 
such  amendments  did  not  involve  the  introduction  of  any  further  evi- 
dence or  any  new  state  of  facts,  and  it  appeared  that  defendant  was 
in  no  way  misled  or  prejudiced  by  the  making  of  such  amendments, 
the  allowance  thereof  did  not  constitute  a  new  cause  of  action,  and 
was  properly  granted  by  the  court  under  sec.  4229,  Bev.  Codes. 

2.  A  judgment  will  not  be  reversed  on  account  of  alleged  errors 
that  have  been  consented  to  or  invited,  especially  where  it  appears 
that  appellant  has  not  been  prejudiced  thereby. 

3.  Ui\der  the  provisions  of  sec.  4178,  Bev.  Codes,  failure  on  the 
part  of  defendant  to  seasonably  raise  by  demurrer  questions  in- 
Tolving  lack  of  capacity  on  the  part  of  the  plaintiff  to  sue,  or 
defect  or  misjoinder  of  parties,  must  be  deemed  to  be  a  waiver  of 
the  right  to  thereafter  raise  such  questions. 

4.  The  appointment  of  a  guardian  ad  litem  after  the  trial  of  a 
case  and  on  the  hearing  of  a  motion  for  new  trial,  by  an  order  of 
the  trial  court  nunc  pro  tunc,  is  not  a  jurisdictional  defect,  but  at 
most  an  irregularity  which  does  not  of  itself  vitiate  the  proceedings. 

5.  Where  the  title  of  the  cause  as  inserted  in  the  verdict  of  the 
ju^  designates  the  plaintiff  as  "Mrs.  Ina  M.  Trask/'  whereas  in 
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accordance  with  an  amendment  to  the  complaint  previouslj  made 
by  consent  the  words  "for  herself  and  on  behalf  of  her  minor  son 
W.  E.  Trask"  should  have  been  added,  but  were  omitted  through 
inadvertence,  such  informality  will  not  vitiate  or  render  uncertain 
the  verdict,  which  is  to  be  read  with  the  aid  of  the  pleadings  and  in 
the  light  of  the  instructions  of  the  court. 

6.  Indefiniteness  of  a  verdict  is  not  a  ground  for  granting  a  new 
trial  under  the  provisions  of  sec.  4439,  Rev.  Codes. 

7.  Where,  in  an  action  to  recover  for  injuries  to  a  minor  child, 
the  jury  rendered  a  verdict  of  $8,000  in  favor  of  the  mother  and 
minor  child,  and  on  motion  for  new  trial  the  court  reduced  the 
judgment  to  $5,000,  and  apportioned  that  sum,  $1,000  to  the  mother 
and  $4,000  to  the  minor  child,  on  condition  that  the  mother  and 
the  minor,  through  his  guardian  ad  litem,  should  file  disclaimers  of 
any  greater  sums,  and  such  disclaimers  were  filed  with  the  court, 
both  the  mother  and  the  minor  are  bound  bj  the  judgment,  and  the 
defendant  cannot  be  heard  to  complain  in  the  absence  of  any  show- 
ing that  it  is  prejudiced  by  the  action  of  the  court  in  so  apportion- 
ing the  judgment. 

8.  A  minor  is  bound  by  a  judgment  in  a  case  wherein  he  is  a 
party  and  represented  by  a  guardian  ad  litem  regularly  appointed, 
when  such  guardian  accepts  the  judgment  of  the  court  on  behalf 
of  his  ward. 

9.  Heldf  that  it  does  not  appear  from  the  record  in  this  case 
that  any  substantial  rights  of  appellant  have  been  materially  affected 
by  any  error  or  defect  that  may  have  occurred  during  the  trial  or 
proceedings. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  to  recover  for  personal  injury  to  a  minor  child 
by  the  mother  on  behalf  of  herself  and  child.  Verdict  of. 
$8,000  for  plaintiffs,  which  on  motion  for  new  trial  was  re- 
duced by  the  lower  court  to  $5,000  and  apportioned  between 
plaintiffs.  From  this  judgment  and  order  overruling  motion, 
defendant  appealed.    Affirmed. 

C.   H.   Hartson,  P.   B.   Cavaney  and  A.   A.  Praser,   for 
Appellant. 

The  court  erred  in  permitting,  at  the  close  of  the  trial, 
the  plaintiff  to  amend  her  complaint  by  alleging  that  she 
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brought  the  action  for  herself  and  on  behalf  of  her  minor 
son,  W.  E.  Trask,  for  the  reason  that  such  an  amendment  con- 
stituted an  entirely  new  cause  of  action;  second  that  no 
general  guardian  or  guardian  ad  litem  had  been  appointed 
for  the  minor;  third,  for  the  reason  that  the  action  was  not 
prosecuted  in  the  name  of  W.  E.  Trask.  (Sec.  4095,  Rev. 
Codes ;  McCloskey  v.  Sweeney,  66  Cal.  53,  4  Pac.  943 ;  John- 
ston V.  San  Francisco  Sav.  Union,  63  Cal.  554.) 

The  action  must  be  brought  in  the  name  of  the  minor  and 
not  in  the  name  of  the  guardian  on  behalf  of  the  minor. 
{Fox  V.  Minor,  32  Cal.  Ill;  91  Am.  Dec.  566;  Wilson  v. 
Wilson,  36  Cal.  447,  451,  95  Am.  Dec.  194.) 

If  a  new  cause  of  action  is  injected  into  the  suit  by  an 
amendment  or  otherwise,  the  attorneys  in  the  original  action 
have  no  authority  to  bind  their  client  in  the  new  proceeding 
by  accepting  process  of  any  kind.  {Ashcraft  v.  Powers,  22 
Wash.  440,  61  Pac.  161;  Erskine  v.  Mcllrath,  60  Minn.  485, 
62  N.  W.  1130.) 

An  order  can  be  entered  nunc  pro  tunc  to  make  a  record 
of  what  was  previously  done  by  the  court,  although  not  then 
entered,  but  where  the  court  has  wholly  omitted  to  make  an 
order  which  it  might  or  ought  to  have  made,  it  cannot  after- 
ward be  entitled  nunc  pro  ttmc,  (25  Cyc.  1516;  State  ex 
rel,  Oordon  Hardware  Co.  v.  Langley,  13  Wash.  636,  43  Pac. 
875;  Southern  Pac,  Co,  v.  Pender  (Ariz.),  134  Pac.  289; 
Clark  V,  Bank  of  Hennessey,  14  Okl.  572,  79  Pac.  217,  2  Ann. 
Cas.  219;  Clark  v.  Strouse,  11  Nev.  76;  Lombard  v.  Wade, 
37  Or.  426,  61  Pac.  856 ;  1  Black  on  Judgments,  sec.  132.) 
.  Such  orders  are  issued  to  make  the  record  conform  to  the 
truth  {State  v.  Bush,  136  Mo.  App.  608,  118  S.  W.  670; 
Gormley  v.  St,  Louis  Transit  Co,,  126  Mo.  App.  405,  103 
S.  W.  1147) ;  and  supply  only  the  record  not  the  order. 
{Finch  V.  Finch,  111  111.  App.  481;  Klein  v.  Southern  Pac. 
Co.,  140  Fed.  213.) 

When  a  case  is  tried  by  a  jury,  one  verdict  settles  the 
whole  issue,  and  unless  set  aside,  furnishes  the  complete  basis 
of  a  judgment,  which  cannot  in  anything  depart  from  it; 
and  there  is  and  can  be  no  issue  which  the  jury  do  not  dis- 
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pose  of.  {Brown  v.  Kalamazoo  Circuit  Judge,  75  Mich.  274, 
13  Am.  St.  438,  42  N.  W.  827,  5  L.  R.  A.  226 ;  First  Nat.  Bank 
V.  Vander  Stucken  (Tex.  Civ.  App.),  37  S.  W.  170.)  ''The 
verdict  forms  the  basis  of  the  judgment  and  hence  the  judg- 
ment must  conform  thereto.*'  (Clark  v.  Clark,  21  Tex.  Civ. 
App.  371,  51  S.  W.  337;  Letot  v.  Peacock  (Tex.  Civ.  App.), 
94  S.  W.  1121.) 

A  judgment  must  conform  to  the  verdict  not  only  as  to 
the  amount,  but  as  to  the  parties  against  whom  the  finding 
is  made.  (Morsch  v.  Besack,  52  Neb.  502,  72  N.  W.  953; 
Dysart  v)  Terrell  (Tex.  Civ.  App.),  70  S.  W.  986;  Oalveston 
H,  (fe  8.  A.  By.  Co.  v.  Johnson,  24  Tex  Civ.  App.  180,  58 
S.  W.  622;  Smith  v.  Eagle  Mfg.  Co.,  25  Okl.  404,  108  Pac. 
626.) 

Where  there  are  two  plaintiffs  or  two  defendants,  and  the 
judgment  is  against  only  one,  and  fails  to  designate  which 
one,  the  judgment  is  void  for  uncertainty.  It  must  state  for 
which  one  it  is  given.  {Holt  v.  Oridley,  7  Ida.  416,  63  Pac. 
188;  Bichards  v.  Scott,  7  Ida.  726,  65  Pac.  433.) 

A  several  judgment  cannot  be  entered  on  a  joint  verdict. 
(23  Cyc.  823;  Eastman  v.  Jennings-McBae  Logging  Co, 
(Or.),  138  Pac.  216.) 

In  actions  ex  delicto  the  cause  of  action  alleged  in  the 
original  pleading  must  be  adhered  to  and  its  identity  pre- 
served, and  hence  a  change  by  way  of  amendment,  pleadin  ; 
a  different  liability  on  the  part  of  the  defendant,  is  an  at- 
tempt to  introduce  a  new  and  distinct  cause  of  action  and 
the  amendment  will  not  be  allowed.  (31  Cyc.  416;  Central 
of  Georgia  By.  Co.  v.  Williams,  105  Ga.  70,  31  S.  B.  134.) 

Earl  C.  Miller  and  B.  G.  Davis,  for  Respondents. 

The  court  may,  in  the  furtherance  of  justice,  allow  a  party 
to  amend  any  pleading  or  proceeding  by  adding  or  striking 
out  the  name  of  any  party.  (Sec.  4229,  Rev.  Codes;  Ferine 
V.  Grand  Lodge  4.  0.  U.  W.,  48  Minn.  82,  50  N.  W.  1022.) 

The  appellants,  being  clearly  apprised  of  the  complaint, 
were  authorized,  under  sec.  4174,  Rev.  Codes,  to  demur. 
Their  failure  to  do  so  must  be  regarded,  under  sec  4178, 
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as  a  waiver.  {Bonham  Nat.  Bank  v.  Grimes  Pass  Placer 
Min.  Co.,  18  Ida.  629,  633,  111  Pac.  1078;  Porter  v.  Title 
Guaranty  cfc  Surety  Co.,  21  Ida.  312,  121  Pac.  548;  Smith 
V.  Carney,  127  Mass.  179.) 

The  omission  of  the  name  of  the  minor  in  an  action  by 
his  guardian  is  not  a  jurisdictional  defect  and  is  one  which 
may  be  remedied  by  amendment.  (Love  v.  Southern  Ry. 
Co.,  108  Tenn.  104,  65  S.  W.  475,  55  L.  R.  A.  471;  31  Cyc. 
738;  Lombard  v.  Morse,  155  Mass.  136,  29  N.  E.  205,  14 
L.  R.  A.  273 ;  Delisle  v.  Bourriague,  105  La.  77,  29  So.  731 ; 
54  L.  R.  A.  420;  Deming  v.  Darling,  148  Mass.  504,'  20  N.  E. 
107,  2  L.  R.  A.  743 ;  St.  Lowis  A.  T.  Ry.  Co.  v.  TnpUtt,  54 
Ark.  289,  15  S.  W.  831,  11  L.  R.  A.  773;  Chicago  etc.  R. 
Co.  V.  Shaw,  63  Neb.  380,  88  N.  W.  508,  56  L.  R.  A.  341.) 

The  omission  to  appoint  a  guardian  ad  litem  of  an  infant 
plaintiff  before  the  bringing  of  an  action  is  not  a  jurisdic- 
tional defect,  but  is  an  irregularity  merely.  (Rima  v.  Rossie 
Iron  Works,  120  N.  Y.  433,  24  N.  E.  940;  Jones  v.  Steele, 
36  Mo.  324;  Chudleigh  v.  Chicago  etc.  P.  Ry.  Co.,  51  111.  App. 
491;  ^van*  v.  CMier,  79  Ga.  319,  4  S.  E.  266.) 

Courts  have  authority  to  appoint  guardians  ad  litem  by 
orders  issued  nunc  pro  tunc.  {Guild  v.  Cranston,  8  Cush. 
(62  Mass.)  506;  West  Chicago  St.  R.  Co.  v.  Johnson,  77  111. 
App.  142;  Hamilton  v.  Foster,  1  Brev.  (S.  C.)  464;  Rima  v. 
Rossie  Iron  Works,  supra.) 

The  power  to  allow  amendments  at  any  time  before  final 
judgment  is  ample.  It  may  well  be  exercised  where  some 
error  has  been  made  in  bringing  a  suit  for  a  minor.  {Drew 
V.  Famsworth,  186  Mass.  365 ;  71  N.  E.  783 ;  Smith  v.  Carney, 
127  Mass,  179;  Wolford  v.  Oakley,  43  How.  Pr.  (N.  Y.)  118.) 

A  caption  to  a  verdict  naming  the  parties  is  surplusage, 
and  ail  error  therein  should  be  disregarded.  {Rogers  v. 
Overton,  87  Ind.  410.) 

On  the  question  of  whether  or  not  the  minor  is  bound  by 
the  verdict,  see  Watkins  v.  Lawton,  69  Ga.  671;  Evans  v. 
Collier,  79  Ga.  319,  322;  4  S.  E.  266;  Taylor  v.  Pullen,  152 
Mo.  434,  53  S.  W.  1086;  Rim4i  v.  Rossie  Iron  Works,  supra. 
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A  verdict  should  receive  a  reasonable  construction,  aided 
by  the  petition  and  in  the  light  of  the  instructions.  (14 
Current  Law,  2340,  2341,  and  authorities  cited.) 

A  verdict  is  sufficient  if  it  is  intelligible  and  can  be  rendered 
certain  by  reference  to  the  pleadings.  (James  v.  Wilson,  7 
Tex.  230;  Smith  v.  Johnson,  8  Tex.  418;  Wesiphal  v.  Sipc, 
62  111.  App.  Ill;  Texas  dk  P,  Ry,  Co.  v,  Watkins  (Tex.  Civ. 
App.),  26  S.  W.  760;  Shannon  v.  Jones,  76  Tex.  141,  13  S.  W. 
477.) 

A  judgment  should  not  be  reversed  where  the  appellant 
does  not  show  that  he  has  been  prejudiced  by  an  erroneous 
ruling  of  the  court  below.  {Fegtly  v.  Village  Blacksmith 
Min.  Co.,  18  Ida.  536,  111  Pac.  129 ;  Rowley  v.  Stack-Ghibbs 
Lumber  Co.,  19  Ida.  107,  12  Pac.  1041 ;  Nobach  v.  Scott,  20 
Ida.  558;  119  Pac.  295;  Jones  v.  Parrish,  1  Pinn.  (Wis.),  494; 
Green  v.  Cfilbert,  21  Wis.  395,  401;  Corcoran  v.  Harran,  55 
Wis  121,  12  N.  W.  468;  Dawson  v.  Wisner,  11  Iowa,  6.) 

The  district  court  may  impose  conditions  upon  the  suc- 
cessful party  to  avoid  the  granting  of  a  new  trial  in  actions 
of  either  contracts  or  torts  {Brockman  v.  Berryhill,  16  towa 
183),  and  **upon  condition  that  plaintiff  will  remit  such 
sum  as  will,  in  the  judgment  of  the  court,  leave  the  recovery 
not  excessive.''  (Pratt  v.  Pioneer  Press  Co.,  35  Minn.  251, 
28  N.  W.  708.) 

**  When  the  assent  of  the  party  is  obtained  whom  alone  the 
correction  will  prejudice,  the  other  party  has  nothing  of 
which  to  complain;  such  order  of  the  court  being  in  his 
favor.''     (Broqvret  v.  Tripp,  36  Kan.  700,  14  Pac.  227.) 

A  court  may  make  a  division  of  a  judgment  where  the  ver- 
dict of  the  jury  has  been  for  a  lump  sum.  (Oalveston  H.  dk 
S.  A.  By.  Co.  V.  Johnson,  24  Tex.  Civ.  App.  180,  68  S.  W. 
622.) 

AILSHIE,  C.  J. — This  action  was  instituted  by  the  plaintiff 
Mrs.  Ina  M.  Trask,  on  her  own  behalf  and  on  behalf  of  her 
minor  son,  W.  B.  Trask,  to  recover  damages  alleged  to  have 
occurred  through  the  negligence  of  the  defendant  company. 
The  defendant  answered  and  the  case  was  thereafter  tried  by 
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the  court  with  a  jury  and  a  verdict  returned  in  favor  of  the 
plaintiff  in  the  sum  of  $8,000,  and  this  appeal  is  from  the 
judgment  made  and  entered  therein  and  also  from  an  order 
denying  a  new  trial. 

Appellant  urges  that  the  court  erred  in  permitting  the 
plaintiff  at  the  close  of  the  trial  to  amend  her  complaint  by 
alleging  that  she  brought  the  action  for  herself  and  on  behalf 
of  her  minor  son,  W.  E.  Trask.  This  objection  is  based  upon 
the  contention  that  the  amendment  constituted  an  entirely 
new  cause  of  action,  and  that  no  general  guardian  or  guard- 
ian ad  litem  had  been  appointed  for  the  minor,  and  for  the 
further  reason  that  the  action  was  not  prosecuted  in  the 
name  of  W.  E.  Trask. 

It  is  clearly  shown  by  the  complaint,  and  indeed  is  ad- 
mitted on  all  sides,  that  the  action  was  commenced  on  the 
theory  that  the  mother,  as  the  natural  guardian  of  her  minor 
son,  could,  under  the  law,  recover  for  the  injuries  sustained 
both  by  herself  and  her  minor  son  through  the  negligence  of 
the  defendant. 

A  general  demurrer  to  the  complaint  was  filed  but  was 
overruled. 

It  appears  from  the  answer  that  the  defendant  proceeded 
on  the  same  theory  as  to  the  rights  of  the  plaintiff  to  litigate 
the  cause  of  action  both  in  her  favor  and  that  of  her  minor 
son.  The  court  seems  to  have  accepted  this  theory  of  the 
case,  and  the  evidence  was  admitted  without  objection  tend- 
ing to  support  and  establish  the  allegations  of  the  complaint 
upon  this  theory,  and  in  a  written  order  made  by  the  court 
after  the  trial  it  is  stated  as  follows : 

*'And  while  this  case  was  undoubtedly  tried  by  all  parties 
on  the  theory  that  W.  E.  Trask  was  an  interested  party,  and 
there  is  uncertainty  as  to  the  law  applicable  on  some  points 
involved,  it  appears  proper  to  endeavor  ^o  correct  the  record 
so  as  not  to  prejudice  the  defendants'  rights  and  to  permit 
the  judgment  to  stand,"  etc. 

The  case  proceeded  throughout  the  trial  upon  the  theory 
above  stated.  The  court  prepared  its  instructions  and  had 
read  ttvem  to  the  jury  and  the  case  was  ready  for  argument 
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when  the  hour  for  the  noon  recess  arrived.  At  the  opening 
of  the  afternoon  session^  counsel  for  defendants  came  into 
court  and  requested  an  additional  instruction  to  the  effect 
that  upon  the  face  of  the  pleadings,  the  plaintiff  could  recover 
only  those  damages  actually  sustained  by  herself  and  not 
those  sustained  by  her  minor  son.  After  some  argument, 
counsel  for  plaintiff  moved  to  amend  the  complaint  by  in- 
serting in  the  title  the  additional  words,  "For  Herself  and  on 
Behalf  of  Her  Minor  Son,  W.  E.  Trask,"  and  also  proposed 
other  amendments.  Counsel  for  both  parties  consented  to 
these  amendments  and  also  consented  to  certain  amendments 
to  the  answer.  Thereafter  additional  instructions  were 
agreed  upon  and  given  to  the  jury  by  the  court  covering  the 
amendments.  It  appears  that  forms  of  verdict  had  been  pre- 
pared by  the  court  and  were  ready  to  be  handed  to  the  jury 
before  these  amendments  to  the  complaint  and  answer  were 
made  and  were  not  changed  after  the  amendments,  and  that  is 
evidently  the  reason  why  the  title  was  not  changed  to  conform 
to  the  amendments. 

A  motion  for  a  new  trial  was  made  and  on  the  hearing  of 
this  motion,  defendants  raised  for  the  first  time  the  proposi- 
tion that  the  minor  was  not  bound  by  the  judgment  and  that 
the  defendants  could  not  be  bound.  At  that  time  W.  E. 
Trask  applied  to  the  court  for  the  appointment  of  a  guardian 
€td  litem  by  an  order  nunc  pro  tmw,  as  of  the  date  of  the 
beginning  of  the  trial.  Thereupon  the  court  issued  the  order 
authorizing  the  minor  to  apply  for  the  appointment  of  some 
suitable  person  as  guardian  ad  litem,  which  appointment  was 
made,  and  also  an  order  was  made  authorizing  Mrs.  Trask  to 
file  a  disclaimer  of  any  interest  in  the  judgment  in  excess  of 
$1,000,  and  authorizing  the  guardian  ad  litem  to  file  a  dis- 
claimer on  the  part  of  the  minor  of  any  sum  in  excess  of 
$4,000.  The  court  concluded  to  reduce  the  judgment  from 
$8,000  to  $5,000  or  grant  a  new  trial,  and  concluded  to  appor- 
tion the  judgment  of  $5,000  as  above  indicated.  Thereupon 
Theodore  Daniels  was  appointed  as  guardian  ad  litem  for  the 
minor  and  the  disclaimers  required  by  the  court  were  duly 
filed. 
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The  court  thereupon  entered  judgment  in  favor  of  Mrs. 
Trask  in  the  sum  of  $1,000  and  in  favor  of  the  minor  in  the 
sum  of  $4,000. 

It  is  not  contended  that  the  amendments  so  consented  to 
involved  the  introduction  of  any  further  evidence  or  involved 
any  new  state  of  facts.  The  evidence  establishing  Mrs. 
Trask 's  cause  of  action  in  favor  of  herself  as  well  as  the  evi- 
dcnce  establishing  the  cause  of  action  in  favor  of  the  minor 
had  been  submitted  for  consideration  by  the  jury  and  upon 
that  state  of  facts  the  case  comes  to  this  court. 

It  may  be  conceded  in  the  outset  that  the  objections  here 
urged  are  well  taken  had  they  been  timely  and  seasonably 
raised  in  the  lower  court.  The  appellant  is  now  in  the  posi- 
tion, however,  of  urging  a  reversal  of  the  judgment  on  errors 
that  have  been  consented  to  or  invited.  It  is  contrary  to  the 
uniform  holdings  of  the  courts  to  allow  a  case  to  be  reversed 
under  such  circumstances.  Parties  cannot  stand  by  and  per- 
mit the  court  to  act  with  their  consent,  and  without  objection, 
and  thereafter  successfully  wage  objection  on  appeal. 
(Nobach  v.  Scott,  20  Ida.  558,  119  Pac.  295.)  In  this  case 
counsel  for  the  defendants  recognized  the  minor  son  as  the 
real  plaintiff  in  the  case  throughout  the  trial  of  the  case,  and 
so  the  addition  of  his  name  after  the  trial  was  over  was  not 
in  fact  the  addition  of  either  a  new  party  or  a  new  cause  of 
action  in  so  far  as  it  would  have  any  tendency  to  either  mis- 
lead or  prejudice  the  adverse  party.  Under  the  provisions 
of  sec.  4229,  Rev.  Codes,  **the  court  may,  in  furtherance  of 
justice  and  on  such  terms  as  may  be  proper,  allow  a  party  to 
amend  any  pleading  or  proceeding  by  adding  or  striking  out 
the  name  of  any  party." 

This  action  was  admittedly  filed  and  prosecuted  on  the 
theory  that  the  mother  as  plaintiff,  under  the  provisions  of 
sec.  4099,  Rev.  Codes,  could  recover  for  the  damages  sustained 
by  her  minor  son,  as  well  as  for  those  sustained  by  herself. 
The  complaint  alleged  the  general  guardianship  of  the  mother, 
and  the  defendants  were  notified  by  the  allegations  that  the 
mother  was  suing  for  damages  not  only  sustained  by  herself 
but  by  her  minor  son.    Defendants  came  into  court  and  an- 
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swered  upon  the  same  theory  advanced  by  the  plaintiflP  in  her 
complaint,  and  the  case  was  tried  from  the  beginning  to  the 
time  of  giving  instructions  to  the  jury  on  that  theory.  The 
defendant  should  have  raised  this  question  by  demurrer,  but 
failed  to  do  so.  Under  the  provisions  of  sec.  4178,  Rev.  Codes, 
the  failure  to  raise  the  questions  here  involved  by  demurrer 
must  be  deemed  to  have  been  a  waiver. 

It  has  been  held  by  this  court  as  well  as  by  other  courts 
that  if  there  is  a  defect  or  misjoinder  of  parties,  or  lack  of 
capacity  to  sue,  that  such  question  should  be  raised  by  demur- 
rer, and  if  not  so  raised  it  is  a  waiver.  {Bonham  Nat.  Bank 
V.  Grimes  Pass  Placer  Min.  Co.,  18  Ida.  629,  633 ,  111  Pac. 
1078 ;  Porter  v.  Title  Guaranty  &  Surety  Co.,  21  Ida.  312,  121 
Pac.  548.) 

It  must  also  be  conceded  that  the  action  of  the  court  was 
irregular,  if  not  erroneous,  in  appointing  a  guardian  after  the 
case  had  been  tried. 

In  Rima  v.  Rossic  Iron  Worjcs,  120  N.  Y.  433,  24  N.  E. 
940,  it  was  held  that  the  omission  to  appoint  a  guardian  ad 
litem  of  an  infant  plaintiff  before  the  bringing  of  an  action 
is  not  a  jurisdictional  defect,  but  is  an  irregularity  merely. 
To  the  same  effect,  see  Clowers  v.  Wabash  etc.  Ry.  Co.,  21 
Mo.  App.  213;  Wolford  v.  Oakley,  43  How.  Pr.  (N.  Y.)  118. 

In  Drew  v.  Famsworth,  186  Mass.  365,  71  N.  E.  783,  the 
supreme  court  of  Massachusetts  suggests  that  the  power  to 
allow  amendments  in  that  state  was  a  suflScient  justification 
for  granting  relief  **when  some  error  has  been  made  in  a  writ 
bringing  a  suit  for  a  minor.'' 

While  the  minor  would  not  have  been  bound  by  the  judg- 
ment had  he  not  subsequently  had  a  guardian  appointed,  he 
is  bound  where  the  guardian  has  been  duly  and  regularly 
appointed  and  has  come  into  court  and  accepted  the  judg- 
ment, and  thereby  bound  himself  and  his  ward  by  the  results 
of  the  trial  previously  had.     This  binds  the  minor. 

In  Watkins  v.  Lawton,  69  Ga.  671,  the  court,  considering 
a  kindred  question,  held  that  where  one,  for  himself  and  as 
next  of  kin  of  certain  minors,  and  to  protect  their  interests, 
filed  a  bill  in  equity,  to  which  a  cross-bill  was  filed,  the  entire 
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matter  litigated  and  a  decree  rendered,  in  the  absence  of  all 
allegation  or  proof  of  fraud,  the  minor  would  be  bound 
thereby,  and  persons  acquiring  rights  thereunder  would  be 
protected,  though  no  formal  order  appears  appointing  the 
complainant  as  guardian  ad  litem  for  the  minors. 

Counsel  also  contends  that  the  verdict  is  uncertain  and 
that  the  court  erred  in  entering  judgment  upon  it.  It  is  an 
established  rule  that  "A  general  verdict  must  be  responsive 
to  the  issues  made  by  pleadings  sufficient  in  themselves,  be 
consistent  with  the  case,  supported  by  the  law  and  the  evi- 
dence, in  conformity  with  the  instructions,  sufficiently  defin- 
ite to  support  the  judgment,  and  not  in  excess  of  the  amount 
asked  for  in  the  pleading  or  of  the  amount  proven.  Mere 
informality  will  not  vitiate  a  verdict  if  it  appear  that  no  in- 
justice is  done  and  the  meaning  is  clear A  verdict 

should  receive  a  reasonable  construction,  aided  by  the  peti- 
tion, and  in  the  light  of  the  instructions."  (14  Current  Law, 
pp.  2340,  2341.)  Measured  by  this  rule,  we  think  the  verdict 
is  amply  sufficient,  as,  between  the  parties,  it  finds  for  the 
plaintiff;  it  designates  clearly  the  amount  of  the  recovery  and 
the  judgment  based  upon  this  verdict  does  not  go  beyond  it 
in  any  essential  particular.  It  is  not  claimed  by  appellants 
that  the  verdict  is  not  supported  by  the  evidence.  The  most 
claimed  is  that  it  is  indefinite,  and  that  is  not  a  ground  for 
granting  a  new  trial  under  the  provisions  of  sec.  4439,  Rev. 
Codes. 

Under  the  provisions  of  sec.  4439,  Rev.  Codes,  the  verdict 
or  other  decision  may  be  vacated  and  a  new  trial  granted  on 
the  application  of  the  party  aggrieved,  for  any  of  the  causes 
enumerated  in  that  section  **  materially  affecting  the  sub- 
stantial rights  of  such  party.''  Sec.  4231,  Rev.  Codes,  pro- 
vides that  **The  court  must,  in  every  stage  of  an  action,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  parties 
and  that  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect." 

It  does  not  appear  that  any  substantial  rights  of  the  appel- 
lants have  been  materially  affected  by  any  error  or  defect  that 
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occurred  in  the  proceedings  or  trial  of  this  case.  (Fegtly 
V.  Village  Bla-cksmith  Mining  Co,,  18  Ida.  536,  111  Pac.  129; 
Rowley  v.  Stack-Gibbs  Co.,  19  Ida.  107,  112  Pac.  1041; 
Nobach  v,  Scott,  20  Ida.  558,  119  Pac.  295.) 

In  this  case  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiffs  for  $8,000  and  the  court  reduced  it  to  $5,000,  and 
apportioned  that  $5,000  between  the  minor  and  his  mother. 
Both  the  mother  and  the  minor  are  bound  by  the  judgment 
as  it  comes  here.  •  It  does  not  appear  that  the  appellants 
were  in  any  way  injured  by  the  action  of  the  court  in  appor- 
tioning the  judgment  between  the  mother  and  the  minor. 

Not  finding  any  reversible  error  in  the  record,  the  judg- 
ment should  be  afSrmed,  and  it  is  so  ordered,  with  costs  in 
favor  of  the  respondents. 

Sullivan,  J.,  concurs. 

Petition  for  rehearing  denied. 


(July  18,  1914.) 

THE  VILLAGE  OF  AMERICAN  FALLS,  a  Municipal  Cor- 
poration,  Respondent,  v.  W.  A.  WEST,  Appellant. 

[142  Pac.  42.] 

Nuisance — Action    to    Abate    Nuisance — Municipal   Corporation — 

i'ARTY   FLAINTirr — CREATION   OF   NeW   CJOUNTIES — NeW    COUNTIES — 

Prohibition    Territory — ^Licensed    Saloon    LA\^ruL    Business — 
Licensed  Saloon  mat  not  be  Abated  as  a  Nuisance. 

1.  A  village  is  a  proper  party  plaintiff  to  brings  an  action  in  the 
district  court  to  obtain  the  abatement  of  a  public  nuisance  causing 
special  injury  to  the  rights,  morals  or  interests  of  such  village,  even 
though  such  nuisance  be  outside  the  village  boundaries. 

2.  Where  a  new  county  is  created  from  territory  which  was  for- 
merly comprised  in  "dry"  counties  and  also  territory  that  waa 
formerly  part  of  a  "wet"  county,  and  the  legislature  makes  no  pro- 
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vision  as  to  whether  the  new  county  shall  be  a  "wef  or  "dry"  county 
until  a  local  option  election  ia  held  in  such  county,  held,  that  the 
whole  of  the  new  county  so  created  becomes  a  "wet"  county  and 
subject  to  the  license  system  until  such  time  as  the  voters  of  the 
county  shall  vote  the  county  "dry"  under  the  provisions  of  the  local 
option  statute. 

3.  A  saloon  regularly  licensed  to  sell  intoxicating  liquor  within 
wet  territory  is  thus  expressly  authorized  by  law  to  sell  such  liquor. 
And  even  though  the  results  of  such  business  be  disastrous  and 
deplorable,  and  are  the  direct  cause  of  what  would  amount  to  a 
public  nuisance  had  such  license  not  been  granted,  the  running  of 
such  saloon  in  the  usual  and  regular  manner  authorized  by  law 
under  such  license  cannot  legally  be  abated  as  a  nuisance,  because 
sec.  3659,  Rev.  Codes,  provides  that  "Nothing  which  is  done  or  main- 
tained under  the  express  authority  of  a  statute  can  be  deemed  a 
nuisance." 

4.  If  the  owner  of  a  saloon  takes  an  unfair  advantage  of  his 
opportunity  to  handle  liquor,  and  goes  beyond  his  rights,  granted 
under  his  license,  to  do  things  that  amount  to  a  public  nuisance, 
such  things  should  be  abated, 'even  though  they  are  done  in  connec- 
tion with  a  licensed  saloon  or  are  an  effect  thereof.  The  proper 
conduct  of  a  lawful  business  cannot  be  enjoined,  but  its  abuses  and 
excesses  mi^  be  prevented. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  the  County  of  Power.  Hon.  Alfred  Budge, 
Judge. 

Action  to  abate  a  nuisance.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed, 

P.  E.  Cavaney  and  Baird  &  Davis,  for  Appellant. 

Within  its  territorial  limits  the  right  of  a  municipality  to 
maintain  the  action  depends  upon  the  same  condition  as  the 
right  of  the  individual  or  private  corporation;  it  must  have 
suffered  some  special  injury.  {Morris  Canal  &  C.  Co.  v. 
Jersexj  City,  12  N.  J.  Eq.  252,  547.) 

Even  in  cases  where  municipalities  have  been,  by  their 
charters,  duly  authorized  to  pass  ordinances  to  remove  and 
abate  any  nuisance  injurious  to  the  public  health,  it  is  recog- 
nized that  such  provision  delegates  authority  to  abate  a  nui- 
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sance  only  within  its  corporate  limits.  {Village  of  Pine  City 
V,  Munch,  42  Minn.  342,  44  N.  W.  197,  6  L.  R.  A.  763.) 

If  Blaine  county  was  wet  prior  to  the  formation  of  Power 
county,  that  portion  of  Power  county  taken  from  Blaine 
county  would  remain  wet  as  part  of  Power  county  until  the 
individuals  of  Power  county,  as  a  county,  should  hold  the 
necessary  election,  as  provided  by  the  laws  of  the  state  for 
determining  the  question  as  to  whether  Power  county  should 
be  wet  or  dry.  (Woollen  &  Thornton,  Intox.  Liquors,  sec. 
•548,  note  25;  Presiwood  v.  State,  88  Ala.  235,  7  So.  259; 
Oxley  V,  Allen,  49  Tex.  Civ.  App.  90, 107  S.  W.  945 ;  Ex  parte 
Pollard,  51  Tex.  Cr.  App.  488,  103  S.  W.  878 ;  In  re  Cunning- 
ham, 21  Can.  Prac.  459;  Ex  parte  McCleaver,  21  N.  B.  315.) 

'*If  a  local  option  county  be  divided  and  an  entirely  new 
one  created,  local  option  continues  in  force  in  the  new 
county.''  (Woollen  &  Thornton,  sec.  548,  note  25;  Parker 
v.  State,  126  Ga.  443,  55  S.  E.  329 ;  Moore  v.  State,  126  Ga. 
414,  55  S.  E.  327;  Amerker  v.  Taylor,  81  S.  C.  163,  62  S.  E. 

7.) 

''Where  the  statute  designates  who  may  maintain  a  pro- 
ceeding to  abate  a  liquor  nuisance  it  can  only  be  maintained 
by  the  person  designated."  (Joyce  on  Intoxicating  Liquors, 
sec.  624;  Applegate  v.  Winebrenner,  66  Iowa,  67,  23  N.  W. 
267;  Thornton  &  Woollen,  Intoxicating  Liquors,  sec.  585.) 

Equity  will  not  enjoin  a  criminal  nuisance  merely  to  sub- 
serve the  public  welfare.  There  must  be  a  statute  declaring 
the  criminal  act  to  be  a  nuisance  per  se.  {State  v,  Vaughan, 
81  Ark.  117,  118  Am.  St.  29,  98  S.  W.  685,  11  Ann.  Cas.  277, 
7  L.  R.  A.,  N.  S.,  899 ;  Marshall  v.  Board  of  Managers,  201 
111.  9,  66  N.  E.  314;  Indian  Land  &  Trust  Co,  v.  Shoenfelt, 
135  Fed.  484,  68  C.  C.  A.  196;  Stevens  v.  De  La  Ya/idx,  166 
Mo.  20,  65  S.  W.  1003 ;  Hedges  v.  Dixon  Co,,  150  U.  S.  182, 
14  Sup.  Ct.  71,  37  L.  ed.  1044.) 

If  the  court  should  find  that  a  nuisance  exists  in  this  case, 
only  a  qualified  decree  could  be  entered  prohibiting  the  par- 
ticular acts  complained  of  and  not  to  close  up  the  entire  busi- 
ness. {Loremi  v.  Star  Market  Co,,  19  Ida.  674,  115  Pac. 
490,  35  L   R.  A.,  N.  S.,  1142.) 
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The  lower  court  in  the  case  at  bar  made  a  decree  absolutely 
prohibiting  the  selling  of  intoxicating  liquors  at  the  said  Doc 
West  saloon.  The  court  cannot  restrain  the  business  carried 
on  on  said  premises  in  a  lawful  way.  {Fresno  v.  Fresno 
Canal  etc.  Co,,  98  Cal.  183,  32  Pac.  944,  37  Cent.  Dig.  ''Nui- 
sance,*' 199;  Georgia  R.  R.  &  B,  Co,  v.  Maddox,  116  Ga.  54, 
42  S.  E.  315;  Oreen  v.  Lake,  54  Miss.  540,  28  Am.  Rep.  378; 
Cleveland  v.  Citizens'  Oas  Co,,  20  N.  J.  Eq.  201;  Chamberlain 
V.  Douglas,  24  App.  Div.  582,  48  N.  Y.  Supp.  710;  Weaver  v. 
Kuchler,  17  Okl.  189,  87  Pac.  600;  Wilcox  v.  Henry,  35  Wash. 
591,  77  Pac.  1055;  Minke  v,  Hopeman,  87  111.  450,  29  Am. 
Rep.  63 ;  Richards  v.  Holt,  61  Iowa,  529,  16  N.  W.  595 ;  Sau/- 
yer  v.  State  Board  of  Health,  125  Mass.  182;  Dec.  Dig.  ''Nui- 
sance,'' sees.  35-84;  29  Cyc.  1249;  Haggart  v.  Stehlin,  137 
Ind.  43,  35  N.  E.  997,  22  L.  R.  A.  577.) 

Bissell  &  Baum,  for  Respondent. 

"Where  the  complaint  alleges  the  corporate  capacity  of  the 
plaintiff  and  that  by  some  threatened  act  defendant  will 
create  a  nuisance  or  is  about  to  commit  some  act  that  will 
endanger  the  health  of  the  inhabitants  of  the  city  or  village 
or  that  it  will  result  in  the  damage  to  the  property  of  the 
city  or  village  or  may  be  the  means  of  causes  of  action  for 
damage  against  the  city  or  village,  equity  will  grant  relief." 
(Village  of  Sandpoint  v.  Doyle,  11  Ida.  642,  83  Pac.  598,  4 
L.  R.  A.,  N.  S.,  810.) 

"A  municipal  corporation,  as  such,  has  a  right  to  invoke  the 
aid  of  equity  to  prevent  a  threatened  injury  to  its  corporate 
property  or  to  the  lives,  health  and  comfort  of  its  citizens, 
even  though  the  source  of  such  threatened  injury  is  outside  of 
the  corporate  limits  of  the  municipality."  {Baltimore  v. 
Warren  Mfg,  Co,,  59  Md.  96;  Indianapolis  Water  Co,  v. 
American  Straw  Board  Co.,  57  Fed.  1000 ;  McCallum  v.  Oer- 
mantown  Water  Co.,  54  Pa.  40,  93  Am.  Dec.  656.) 

DAVIS,  District  Judge. — This  is  an  action  wherein  the 
village  of  American  Falls  prays  for  an  injunction  to  prevent 
the  running  of  a  saloon  by  the  defendant  outside  the  limits 
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of  such  town  but  near-by  and  easily  accessible  therefrom,  on 
the  ground  that  said  saloon  is  within  what  should  be  **dry" 
territory,  and,  although  licensed,  that  it  has  no  legal  right 
to  exist,  and  that  it  results  in  a  public  nuisance  injuriously 
affecting  the  decency,  good  name  and  reputation  of  the  in- 
habitants of  American  Falls,  and  has  become  a  menace  to 
the  peace,  health,  safety  and  morals  of  the  citizens  thereof. 

The  district  court  found  for  the  plaintiff  and  issued  the 
injunction  sought,  from  which  judgment  the  defendant 
appeals. 

The  most  serious  questions  raised  are  as  to  the  sufSciency 
of  the  complaint;  the  right  of  a  village  to  sue  to  abate  a 
nuisance  outside  of  its  limits;  as  to  the  jurisdiction  of  the 
court  in  such  cases;  whether  the  territory  where  the  saloon 
was  located  was  wet  or  dry;  and  whether  or  not  the  saloon 
as  conducted  resulted  in  a  public  nuisance  causing  special 
injury  to  plaintiff. 

A  village  is  a  corporate  entity  with  the  right  to  sue  in  a 
proper  court,  if  necessary  to  protect  or  secure  its  rights. 
(Sec.  2236,  Rev.  Codes.)  Such  a  village  is  a  municipal  cor- 
poration created  to  assist  in  the  civil  government  of  its  people 
and  the  territory  within  its  limits.  It  has  the  power  and  duty 
of  preserving  the  health  and  protecting  the  personal  rights, 
morals  and  property  of  its  inhabitants,  and  as  an  effective 
means  of  doing  so  such  village  may  bring  an  action  in  the 
district  court  in  order  to  secure  the  removal  and  abatement  of 
a  public  nuisance  causing  special  injury  to  the  rights,  morals 
or  interests  of  such  village.  If  the  people  within  a  village,  in 
their  aggregate  capacity,  are  specially  injured  by  a  public 
nuisance,  such  village  is  directly  interested  in  having  such 
nuisance  abated.  And  while  a  village  itself  might  abate  a 
nuisance  within  its  limits,  in  order  to  abate  a  public  nuisance 
outside  its  boundaries  it  is  probably  necessary,  and  undoubt- 
edly proper,  for  it  to  apply  to  a  court  of  equity  for  aid  in 
protecting  it  from  such  harmful  influence.  (1  Dillon,  Mun. 
Corp.,  par.  379 ;  Village  of  Sandpoint  v.  Doyle,  11  Ida.  642, 
83  Pac.  598,  4  L.  R.  A.,  N.  S.,  810 ;  Village  of  Pine  City  v. 
Munch,  42  Minn.  342,  44  N.  W.  197,  6  L.  R.  A.  763;  Mayor 
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etc,  of  Baltimore  v,  Warren  Mfg,  Co.,  59  Md.  96 ;  Indianapolis 
Water  Co.  v.  Afnerican  Strawboard  Co.,  57  Fed.  1000;  McCal- 
lum  V,  Oermantoum  Water  Co.,  54  Pa.  40,  93  Am.  Dec.  656.) 

The  complaint  states  a  cause  of  action,  and  the  district 
court  had  jurisdiction  to  try  the  case. 

The  next  question  is :  Was  the  saloon  attacked  as  a  nuisance 
legally  authorized  to  exist  t  It  had  a  license  from  the  county 
to  run,  but  the  authority  of  Power  county  to  issue  such  license 
is  denied,  on  the  ground  that  Power  county  was  created  out 
of  portions  of  Bingham,  Cassia  and  Oneida  counties,  thereto- 
fore dry,  and  a  smaller  portion,  with  fewer  people,  from 
Blaine  county,  previously  wet.  And  it  is  held  by  the  trial 
judge  and  contended  by  the  plaintiff  that  the  new  county 
should  therefore  be  dry  in  its  entirety.  But  there  is  no  law 
in  Idaho,  nor  implied  power,  whereby  a  portion  of  a  wet 
county  may  be  made  dry  merely  by  joining  it  with  an  area  of 
dry  territory,  however  large  or  populous,  when  creating  a 
new  county.  The  provisions  of  the  local  option  law  are  made 
applicable  only  by  a  vote  of  the  people  of  the  territory  af- 
fected, and  there  is  no  showing  here  that  the  people  of  Power 
county  had  indicated  their  desire  for  a  dry  county  by  a  major- 
ity vote  in  favor  thereof,  or  otherwise,  at  the  time  this  action 
was  brought. 

And  yet  I  dissent  from  the  other  extreme  view  adopted  by  a 
majority  of  this  court,  and  announced  in  paragraph  2  of  the 
syllabus,  to  the  effect  that  a  new  county  created  from  other 
counties  becomes  wet  automatically  by  virtue  of  such  creation, 
even  though  such  area  had  been  dry  theretofore.  The  most 
logical  position  to  hold  is  that  where  a  new  county  is  created 
out  of  portions  of  other  counties,  some  of  which  have  adopted 
the  provisions  of  the  local  option  law,  and  some  are  operating 
under  the  license  system,  that  portion  of  the  new  county  which 
was  subject  to  the  license  system  at  the  time  of  the  creation 
thereof  continues  subject  to  the  law  permitting  licensed 
saloons  to  exist,  and  the  dry  area  remains  dry,  until  the  status 
of  such  new  county  in  its  entirety  relative  to  the  liquor  ques- 
tion is  legally  determined. 
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The  legal  status  of  an  area  relative  to  the  liquor  question 
should  not  be  changed  by  a  law -on  another  subject  entirely, 
when  such  question  is  not  involved  or  directly  considered. 
And  when  a  community  has  settled  the  question,  its  action 
should  not  be  set  aside  until  some  direct  action  by  the  inhabi- 
tants of  such  area  may  be  taken  on  the  subject. 

Under  the  decision  rendered  by  a  majority  of  this  court, 
the  liquor  question  will  hereafter  be  a  direct  issue  in  every 
county  division  fight,  and  although  either  is  in  itself  a  serious 
problem,  when  considered  together  it  may  reasonably  be 
anticipated  that  in  the  future  practically  all  of  the  time  of 
the  legislature  will  be  occupied  struggling  with  such  contro- 
versies. And  in  addition  to  being  supported  by  reason,  this 
view  is  maintained  by  a  large  majority  of  the  authorities. 
(Woollen  &  Thornton,  Intoxicating  Liquors,  sec.  548,  cases 
there  cited  and  notes.) 

While  the  evidence  is  not  before  this  court,  it  appears  from 
the  findings  of  fact  made  by  the  district  court  that  the  people 
of  American  Falls  may  well  be  solicitous  as  to  the  peace, 
morals  and  property  interests  of  their  community.  The 
saloon  which  the  plaintiff  seeks  to  abate  is  undoubtedly  a 
menace  to  the  welfare  of  the  inhabitants  of  American  Falls 
and  is  a  public  nuisance  in  the  ordinary  sense  of  the  expres- 
sion. Probably  some  of  the  evil  results  complained  of  would 
flow  naturally  and  regularly  from  the  saloon  as  such,  although 
it  were  conducted  according  to  law,  and  the  same  things  in 
effect  may  emanate  from  any  saloon,  but  they  are  probably 
greater  in  degree  in  this  instance  because  of  the  monopoly  of 
business  enjoyed  by  the  defendant  over  a  large  territory  and 
the  local  conditions  under  which  he  operates.  It  appears, 
however,  that  some  of  the  injuries  complained  of  flow  from 
improper  and  illegal  acts  of  the  defendant  because  of  the 
manner  of  conducting  his  saloon. 

The  oflBcers  vested  with  authority  to  license  a  saloon  may 
properly  consider  the  moral  effect  of  such  business  upon  the 
community  where  located,  and  the  people  of  the  county  and 
the  state  are  entitled  to  debate  the  advisability  of  allowing 
saloons  to  exisL  but  this  court  can  neither  exercise  discretion 
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as  to  what  law  shall  be  invoked,  nor  consider  the  propriety  of 
the  law  applicable.  It  is  our  duty  to  enforce  the  law  which 
governs  the  matter  just  as  it  is  written  in  the  codes,  and  if 
the  law  ought  to  be  changed  in  order  to  afford  full  relief  from 
the  evils  alleged,  or  if  the  terms  of  some  other  law  should  be 
made  applicable,  then  the  judgment  and  action  of  those  who 
have  authority  to  make  or  apply  other  laws  must  be  appealed 
to  for  such  relief. 

The  local  option  prohibitory  law  is  not  applicable  to  the 
territory  where  the  saloon  complained  of  is  located  and  the 
law  authorizing  a  license  to  sell  liquor  is  in  force  therein. 
And  a  saloon  regularly  licensed  to  sell  intoxicating  liquor 
within  wet  territory  is  expressly  authorized  by  law  to  sell  such 
liquor.  And  even  though  the  results  of  such  business  be  dis- 
astrous and  deplorable,  and  are  the  direct  cause  of  what 
would  amount  to  a  public  nuisance  had  such  license  not  been 
granted,  the  running  of  such  saloon  in  the  usual  and  regular 
manner  authorized  by  law  under  such  license  cannot  legally 
be  abated  as  a  nuisance,  because  sec.  3659,  Rev.  Codes,  pro- 
vides that  ''Nothing  which  is  done. or  maintained  under  the 
express  authority  of  a  statute  can  be  deemed  a  nuisance." 

Where  the  legislature  expressly  authorizes  a  thing  to  be 
done,  under  certain  conditions,  and  thereby  legalizes  it,  the 
doing  of  that  thing  as  authorized  would  not  be  a  public  nui- 
sance subject  to  abatement,  although  it  inevitably  results  in  a 
great  public  injury ;  but  to  justify  acts  that  would  amount  to 
a  public  nuisance,  if  not  expressly  authorized,  they  must  be 
the  natural,  probable  and  reasonable  result  of  the  thing 
authorized. 

However,  if  the  saloon  owner  takes  an  unfair  advantage  of 
his  opportunity  to  handle  liquor,  and  goes  beyond  the  rights 
granted  under  his  license,  to  do  things  that  amount  to  a  public 
nuisance,  such  things  should  be  abated,  even  though  such 
things  are  done  in  connection  with  a  licensed  saloon  or  are 
an  effect  thereof.  The  proper  conduct  of  a  lawful  business 
cannot  be  enjoined,  but  its  abuses  and  excesses  may  be  pre- 
vented. {Loremi  v.  Star  Market  Co,,  19  Ida.  674,  115  Pac, 
490,  35  L.  E.  A.,  N.  S.,  1142.) 
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It  appears,  therefore,  that  the  saloon  involved  in  this  action 
has  a  lawful  right  to  exist  so  long  as  it  is  run  properly  within 
the  terms  of  the  law,  but  that  all  acts  and  things  done  or  per- 
mitted outside  of  the  regular  and  proper  operation  of  the 
saloon  and  the  natural  results  therefrom,  that  cause  a  public 
nuisance  specially  affecting  the  plaintiflP,  may  and  should  be 
abated. 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
is  remanded  with  directions  to  the  trial  court  that  such  court 
enter  a  judgment  authorizing  and  permitting  the  defendant 
to  conduct  the  saloon  referred  to  in  the  pleadings  and  to  sell 
intoxicating  liquor  therein  in  the  manner  allowed  by  his 
license  and  the  law  applicable  thereto.  But  that  he  be  en- 
joined from  operating  said  saloon  in  any  manner  other  than 
that  authorized  by  law  and  the  license  granted  him  by  Power 
county;  from  running  said  saloon  in  a  disorderly  manner; 
from  urging,  inducing  or  compelling  persons  purchasing 
liquor  from  him  to  convey  the  liquor  outside  the  building  into 
American  Palls,  or  to  drink  the  same  upon  the'  highways, 
byways  or  in  the  streets,  alleys  or  public  or  private  buildings 
of  said  town ;  from  allowing  women  or  minors  in  said  saloon ; 
from  selling  liquor  to  intoxicated  persons  or  minors;  from 
allowing  children  to  resort  to  said  saloon  for  any  purpose; 
and  that  in  case  he  does  not  comply  strictly  with  the  fore- 
going terms  of  said  injunction  while  engaged  in  so  conducting 
said  saloon,  that  he  shall  not  operate  or  maintain  said  saloon 
at  all. 

Each  party  to  pay  one-half  the  costs  on  appeal. 

SULLIVAN,  J.,  Dissenting  in  Part  and  Concurring  in 
Part. — (1)  I  am  unable  to  concur  in  the  conclusion  reached 
by  Judge  Davis,  to  the  effect  that  the  village  is  a  proper  party 
plaintiff  in  this  action.  Under  the  law  the  village  is  not 
authorized  to  maintain  an  action  to  abate  a  public  nuisance, 
such  a  one  as  is  alleged  in  the  complaint,  since  it  clearly  ap- 
pears that  the  nuisance,  if  one  exists,  affects  all  of  Power 
county  and  several  other  counties  in  southeastern  Idaho,  and 
is  not  located  within  the  corporate  limits  of  the  Village  of 
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American  Palls.  Under  the  provisions  of  see.  3666,  Rev. 
Codes,  a  public  nuisance  may  only  be  abated  by  "public  body 
or  officer  authorized  thereto  by  law."  We  have  no  statute 
whatever  authorizing  a  village  to  bring  an  action  for  the 
abatement  of  a  nuisance  such  as  the  one  alleged  in  this  case, 
outside  of  its  corporate  limits.  Under  the  4th  section  of  the 
local  option  act  (Sess.  Laws  1911,  p.  30),  the  prosecuting 
attorney  of  any  county  is  authorized  to  bring  an  action  in  the 
name  of  the  state  to  abate  and  perpetually  enjoin  the  common 
nuisance  of  selling  liquor  in  a  prohibition  district.  Since  the 
trial  court  found  that  said  Power  county  was  a  prohibition 
district,  it  is  clear  under  the  law  that  the  village  had  no  right 
to  maintain  the  action,  as  it  should  be  brought  by  the  prose- 
cuting attorney  in  the  name  of  the  state.  After  the  trial 
court  had  concluded  that  said  Power  county  was  ''dry,"  it 
was  error  for  it  not  to  dismiss  the  case  and  permit  the  prose- 
cuting attorney  of  said  county  to  institute  the  action  author- 
ized by  said  section  4  of  the  local  option  act. 

(2)  I  cannot  concur  with  Judge  Davis  in  holding  that  said 
Power  county,  having  been  created  out  of  parts  of  **dry'' 
counties  and  a  part  of  a  **wet''  county,  that  the  territory 
taken  from  the  said  '*dry"  counties  remains  "dry"  and  the 
territory  taken  from  the  "wet"  county  remains  "wet." 
Under  the  provisions  of  our  local  option  statute,  no  county 
can  become  "dry"  except  by  a  majority  vote  of  all  the  people 
of  such  county.  That  law  does  not  provide  for  a  county  part 
"wet"  and  part  "dry,"  under  any  conditions  or  circum- 
stances. 

(3)  I  concur  in  the  conclusion  reached  by  Judge  Davis 
that  the  judgment  of  the  trial  court  must  be  reversed  and  .that 
a  judgment  should  be  entered  in  favor  of  the  defendant  per- 
mitting him  to  conduct  his  saloon  under  the  laws  of  the 
state.  Of  course,  if  he  is  conducting  his  business  in  a  way 
and  manner  not  authorized  by  law  and  is  creating  a  public 
nuisance,  he  may  be  enjoined  from  those  specific  acts  which 
he  is  not  authorized  to  do  under  the  intoxicating  liquor  and 
other  laws  of  this  state,  by  the  state  or  persons  authorized 
by  law  to  bring  an  action  for  that  purpose. 
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AILSHIE,  C.  J.,  Concurring  in  Part  and  Dissenting  in 
Part. — I  agree  with  Judge  Davis  that  the  city  of  American 
Palls  can  maintain  this  action,  and  I  agree  with  Justice 
Sullivan  that  when  a  new  county  is  created  by  act  of  the 
legislature,  it  becomes  a  **wet"  county  or  a  **dry"  county 
in  its  entirety  and  not  in  spots.  The  legislature  has  a  right 
to  say  whether  the  new  county  will  be  wet  or  dry  until  an 
election  takes  place  under  the  local  option  law,  but  if  the 
legislature  fails  to  provide  which  it  will  be,  then,  under  the 
general  law,  it  would  be  subject  to  the  license  system. 

I  dissent  from  a  reversal  of  the  judgment.  The  record 
brought  before  us  shows  that  the  appellant  was  maintaining  a 
nuisance,  and  the  trial  court  has  the  right  and  power  to  abate 
a  nuisance.  A  lawful  business  may  degenerate  into  a  nui- 
sance or  be  80  conducted  as  to  become  a  nuisajice,  and  the 
same  may  be  true  of  a  business  conducted  on  mere  sufferance 
of  the  state. 


(September  19,  1914.) 

In  re  DRAINAGE  DISTRICT  No.  1  of  CANTON  COUNTY. 

[143  Pac.  299.] 

Constitutional  Law — Journals  of  thb  House — Evidence — Passage 
OP  Bills — What  Journal  Entries  must  ArriBMATivELY  Show — 
Presumption. 

1.  Under  the  provisions  of  sec.  15,  art.  3,  of  the  constitution,  it 
is  provided  that  no  bill  shall  become  a  law  unless  the  same  shall 
have  been  read  on  three  several  days  in  each  House  previous  to  its 
final  passage;  provided,  however,  in  case  of  urgency  two  thirds  of 
the  House  where  such  bill  may  be  pending  may,  upon  a  vote  of  the 
yeas  and  nays,  dispense  with  that  provision. 

2.  Under  the  provisions  of  sec.  13,  art.  3,  each  House  is  required 
to  keep  a  journal  of  its  proceedings,  and  the  yeas  and  nays  of  the 
members  of  each  House  on  any  question  may  be,  at  the  request  of 
three  members,  entered  on  the  journal. 

3.  The  journal  entries  made  by  either  House  may  be  resorted  to 
as  evidence  to  prove  either  the  regularity  or  the  irregularity  of  the 
passage  of  a  law. 
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4.  ,  It  will  not  be  presumed  in  any  case  from  the  mere  silence  of 
the  journals  that  either  House  has  exceeded  its  authority  or  dis- 
regarded a  constitutional  requirement  in  the  passage  of  legislative 
acts,  unless  where  the  constitution  has  expressly  required  the  jour- 
nals to  show  the  actions  taken,  as,  for  instance,  where  it  requires 
the  yeas  and  nays  to  be  entered. 

5.  Unless  the  journal  shows  affirmatively  that  the  legislature  has 
failed  to  comply  with  each  step  required  to  be  taken  in  the  passage 
of  an  act  under  the  provisions  of  the  constitution,  the  presumption 
is  that  the  legislature  did  comply  with  all  of  such  provisions. 

6.  The  case  of  Cohn  v.  Kingaley,  5  Ida.  416,  49  Pac.  985,  38 
L.  R.  A.  74,  modified. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  determine  the  validity  of  what  is  known  as  the 
"Drainage  Law."     Judgment  reversed, 

H.  S.  Kessler,  for  Appellant. 

The  present  members  of  this  bench  have  not  hesitated  to 
express  disapproval  of  the  majority  opinion  in  the  Cohn- 
Kingsley  case.  (Swain  v.  Fritchman,  21  Ida.  783,  125  Pac. 
319.) 

The  omissions  in  the  journal  that  have  been  held  fatal  to 
any  bill  have  been  omissions  of  facts  which  the  constitution 
expressly  requires  should  be  entered  in  the  journal.  The  true 
rule  and  the  one  now  almost  universally  accepted  by  those 
authorities  which  recognize  the  journal  as  evidence  was 
stated  by  Judge  Cooley  in  Cooley's  Const.  Limitations,  7th 
ed.,  p.  193. 

'*  Unless  expressly  so  stated  the  journal  is  not  required  to 
show  that  a  bill  was  read  at  the  times  and  in  the  manner 
prescribed  by  the  constitution."  {Mass.  Mut.  Life  Ins,  Co.  v. 
Colorado  Loan  &  Trust  Co.,  20  Colo.  1,  36  Pac.  793 ;  Weyand 
V.  Stover,  35  Kan.  545,  11  Pac.  355;  In  re  Ellis,  55  Minn.  401, 
43  Am.  St.  514,  56  N.  W.  1056,  23  L.  R.  A.  287 ;  New  Hanover 
County  V.  De  Rossett,  129  N.  C.  275,  40  S.  E.  43 ;  Commission^ 
ers  of  Stanley  Co.  v.  Snuggs,  121  N.  C.  394,  28  S.  E.  539,  39 
L.  R.  A.  439;  Mumford  v.  Sewall,  11  Or.  67,  50  Am.  Rep. 
462,  4  Pac.  585;  Illiywis  v.  Illinois  CeiU.  By.  Co.,  33  Fed. 
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730,  affirmed  in  146  U.  S.  387, 13  Sup.  Ct.  110,  36  L.  ed.  1018; 
Hollingsworth  v.  Thcympson,  45  La.  Ann.  222,  40  Am.  St.  220, 
12  So.  1;  Rash  V.  Allen,  1  Boyce  (Del.),  444,  76  Atl.  370; 
Ridgely  v.  Mayor,  119  Md.  567,  87  Atl.  909 ;  Webster  v.  City 
of  Hastings,  59  Neb.  563,  81  N.  W.  510;  People  v.  Leddy,  53 
Colo.  109,  123  Pac.  824;  State  v.  Erickson,  39  Mont.  280,  102 
Pac.  336;  notes  in  40  L.  R.  A.,  N.  S.,  1;  20  Am.  &  Eng.  Ann. 
Cas.  350;  36  Cyc.  950.) 

John  C.  Rice,  for  Respondents. 

It  is  conceded  that  the  district  court  correctly  followed  the 
law  as  laid  down  by  this  court  in  the  case  of  Cohn  v,  Kingsley, 
5  Ida.  416,  49  Pac.  985,  38  L.  R.  A.  74,  but  this  court  is  now 
asked  to  overrule  that  case.  In  cases  of  this  kind  it  is  uni- 
formly held  in  this  state  that  journals  of  the  two  Houses  of 
the  legislature  are  not  only  proper,  but  are  conclusive  evi- 
dence of  the  facts  therein  shown.  {BurkJiart  v.  Reed,  2 
Ida.  503,  22  Pac.  1;  Clough  v.  Curtis,  2  Ida.  523,  22  Pac.  8; 
Blaine  County  v.  Heard,  5  Ida.  6,  45  Pac.  890;  Brown  v. 
Collister,  5  Ida.  589,  51  Pac.  417.) 

This  principle  is  quite  generally  adhered  to  by  the  courts 
of  the  different  states  of  the  Union.  {Union  Bank  of  Rich- 
mond  V.  Commissioners  of  Oxford,  119  N.  C.  214,  25  S.  E. 
966,  34  L.  R.  A.  487.) 

'*A  cardinal  rule  in  dealing  with  written  instruments  is 
that  they  are  to  receive  an  unvarying  interpretation,  and  that 
their  practical  construction  is  to  be  uniform.  A  constitution 
is  not  to  be  made  to  mean  one  thing  at  one  time,  and  another 
at  some  subsequent  time  when  the  circumstances  may  have  so 
changed  as  perhaps  to  make  a  different  rule  in  the  case  seem 
desirable.'*  (Cooley's  Const.  Lim.,  6th  ed.,  p.  68;  McCulley 
V.  State,  102  Tenn.  509,  53  S.  W.  134,  46  L.  R.  A.  567;  Baker 
V.  Lorillard,  4  N.  Y.  261.)  Since  the  decision  was  announced 
in  the  case  of  Cohn  v,  Kingsley,  both  Houses  of  the  legisla- 
ture of  this  state  have  accepted  the  construction  of  the  con- 
stitution there  laid  down  as  binding,  and  have  re-enacted 
practically  all  statutes  passed  prior  to  that  decision  in  order 
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that  the  question  of  their  constitutionality  might  not  be  suc- 
cessfully raised.  Therefore,  there  is  every  reason  for  adher- 
ing to  the  rule  as  announced  in  the  case  of  Cohn  v.  Kingsley, 
and  the  cases  subsequent  thereto  decided  by  this  court. 

SULLIVAN,  C.  J. — This  appeal  involves  the  constitution- 
ality of  what  is  known  as  the  ** Drainage  District  Law"  of 
this  state,  passed  at  the  twelfth  session  of  the  legislature  and 
found  in  1913  Session  Laws,  p.  58.  It  is  contended  that  said 
act  was  not  passed  by  the  legislature  in  accordance  with  the 
provisions  of  sec.  15,  art.  3,  of  the  constitution.  Said  section 
of  the  constitution  is  as  follows : 

'*No  law  shall  be  passed  except  by  bill,  nor  shall  any  bill 
be  put  upon  its  final  passage  until  the  same,  with  the  amend- 
ments thereto,  shall  have  been  printed  for  the  use  of  the  mem- 
bers; nor  shall  any  bill  become  a  law  unless  the  same  shall 
have  been  read  on  three  several  days,  in  each  House,  previous 
to  the  final  vote  thereon. 

**  Provided,  In  case  of  urgency,  two  thirds  of  the  House 
where  such  bill  may  be  pending,  may,  upon  a  vote  of  the 
yeas  and  nays,  dispense  with  this  provision.  On  the  final 
passage  of  all  bills,  they  shall  be  read  at  length,  section  by 
section,  and  the  vote  shall  be  by  yeas  and  nays  upon  each  bill 
separately,  and  shall  be  entered  upon  the  journal ;  and  no  bill 
shall  become  a  law  without  the  concurrence  of  d  majority  of 
the  members  present.'* 

It  is  contended  that  it  does  not  appear  from  the  journal 
entries  of  the  House  of  Representatives  that  said  bill  was  read 
on  three  several  days  in  said  House  or  that  it  was  read  at  all, 
and  that  the  journal  entries  do  not  show  that  the  provisions 
of  said  section  of  the  constitution  requiring  a  bill  to  be  read 
on  three  several  days  had  been  dispensed  with. 

The  only  other  section  of  the  constitution  referring  to  legis- 
lative journals  is  sec.  13,  art.  3,  which  is  as  follows : 

**Each  House  shall  keep  a  journal  of  its  proceedings;  and 
the  yeas  and  nays  of  the  members  of  either  House  on  any 
question  shall  at  the  request  of  any  three  members  present  be 
entered  on  the  joumaL" 
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That  section  requires  that  each  House  shall  keep  a  journal 
of  its  proceedings,  and  specifically  provides  that  at  the  re- 
quest of  three  members  the  yeas  and  nays  must  be  entered  on 
the  journal. 

The  journal  entries  of  the  Senate  in  regard  to  the  passage 
of  this  bill  by  the  Senate  are  not  attacked  in  this  proceeding, 
but  the  attack  is  directed  against  the  journal  entries  of  the 
House  of  Representatives.  The  House  journal  shows  that 
Bill  92,  containing  the  act  in  question,  was  introduced  by 
Elliott  and  the  entries  in  regard  thereto  are  as  follows : 

"January  25,  1913.  Page  78. 

".  .  .  .  INTRODUCTION,  FIRST  READING  AND  REF- 
ERENCE OF  BILLS,  JOINT  RESOLUTIONS  AND 
JOINT  MEMORIALS. 

*'H.  B.  No.  92,  by  ELLIOTT. 

"An  Act  entitled  *An  Act  to  provide  for  the  establishment 
of  drainage  districts,  and  the  construction  and  maintenance 
of  a  system  of  drainage,  and  to  provide  for  the  means  of 
payment  of  the  costs  thereof,  and  declaring  an  emergency.' 

•  •..•.••••.••a 

"The  following  bills  were  referred  to  their  respective  com- 
mittees: .  .  .  .  H.  B.  No.  92.     Water  Ways  and  Drainage. 
"(Seal)  

"January  27,  1913.  Page  81. 

"REPORT  OF  STANDING  COMMITTEES. 

"Mr.  Speaker:  We,  your  Committee  on  Water  Ways  and 
Drainage,  beg  leave  to  report  that  we  have  considered  H.  B. " 
No.  92  and  recommend  that  same  be  printed. 

"GILCHRIST,  Chairman. 

"Report  adopted. 

"January  30,  1913.  Page  103. 
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''REPORT  OF  STANDING  COMMITTEES. 
"Mr.  Speaker:  We,  your  Committee  on  Printing,  beg  leave 
to  report  that  we  have  had  correctly  printed  H.  B.  Nos 
•  •  •  •  %j^.  •  •  •  • 

"WRIGHT,  Chairman. 
"Report  adopted. 


"February  3,  1913.  Pages  112-114, 

"REPORT  OP  STANDING  COMMITTEES. 

"Mr.  Speaker:  We,  your  Committee  on  Waterways  and 
Drainage,  beg  leave  to  report  that  we  have  considered  H.  B. 
Nos.  92  and  ....  recommend  that  they  do  pass. 

**  GILCHRIST,  Chairman. 

''Report  adopted. 

"(Seal)  

"MOTIONS  AND  RESOLUTIONS. 

"Moved  by  Elliott  that  all  rules  of  the  House  interfering 
with  the  immediate  passage  of  H.  B.  Nos.  92  ....  be  sus- 
pended; that  the  portions  of  section  15  of  article  3  of  the 
Constitution  of  the  State  of  Idaho,  requiring  all  bills  to  be 
read  on  three  several  days,  be  dispensed  with,  this  being  a 
case  of  urgency,  and  that  H.  B.  Nos.  92  ....  be  read  the 
second  time  by  title  and  the  third  time  at  length,  section  by 
section,  and  be  put  upon  their  final  passage. 

"Seconded  by  Farmin. 

"Moved  by  Ferguson  as  a  substitute  motion  that  the  House 
Bills  Nos.  92  ....  be  made  a  special  order  of  business 
Wednesday,  February  5th,  at  3:00  o'clock  P.  M. 

"Seconded  by  Dickinson. 

"Motion  for  suspension  of  rules  withdrawn  by  Elliott  with 
the  consent  of  his  second. 

"Moved  by  Elliott  as  a  substitute  to  all  pending  motions, 
that  House  Bills  Nos.  92  ....  be  made  a  special  order  of 
business  Tuesday,  February  4th,  at  3:00  o'clock  P.  M. 

"Seconded  by  Shattuck. 
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"Moved  by  Ferguson  as  an  amendment  to  the  substitute 
offered  by  Elliott  that  the  two  bills  referred  to  be  made  a 
special  order  of  business  Wednesday  afternoon  at  3:00 
o'clock,  February  5th. 

"Seconded  by  Parks. 

"Motion  lost. 

"The  question  being,  'Shall  the  two  bills  be  made  a  special 
order  of  business  Tuesday,  February  4th,  at  3:00  o'clock 
P.  M.,'  a  vote  was  taken  with  the  result  that  the  motion 
carried. 


"February  4,  1913.  Page  127. 

"MISCELLANEOUS  AND  UNFINISHED  BUSINESS. 

"House  Bill  No.  92  having  been  made  a  special  order  of 
business  for  the  hour  of  3  o'clock  P.  M.,  same  is  now  before 
the  House  for  consideration.  The  question  being,  *  Shall  the 
bill  pass?'  The  roll  was  called  with  the  following  result: 
[Here  follows  the  names  of  those  voting.] 

"Total  number  of  votes,  48.  Ayes,  48.  Nays,  none.  Ab- 
sent and  not  voting,  12. 

"And  so  the  bill  passed,  title  approved  and  the  House  Bill 
No.  92  was  ordered  transmitted  to  the  Senate. 

"February  18,  1913.  Page  214. 

"CONSIDERATION  OF  MESSAGES  FROM  THE  GOV- 
•     ERNOR  AND  SENATE. 

"The  following  communication  was  received  from  the 
Senate : 

"Mr.  Speaker:  I  have  the  honor  to  transmit  herewith 
House  Bills  Nos.  92  ....  ,  which  have  passed  the  Senate. 

"J.  LOYAL  ADKISON, 
"Assistant  Secretary  of  the  Senate. 
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**  February  19,  1913.  Pages  222,  224. 

"REPORT  OP  STANDING  COMMITTEES. 
"Mr.  Speaker:  We,  your  Committee  on  Enrolled  Bills,  beg 
leave  to  report  that  we  have  had  correctly  enrolled  House 

Bills  Nos 92 

"CHANDLER,  Chairman. 
"Report  adopted. 

"In  the  presence  of  the  House,  Speaker  signed  House  Bills 
Nos.  ....  92 

"February  20,  1913.  Page  226. 

"REPORT  OF  STANDING  COMMITTEES. 

"Mr.  Speaker:  We,  your  Committee  on  Enrolled  Bills,  beg 
leave  to  report  that  we  have  had  correctly  enrolled  House 

Bills   Nos 92  ...  .  signed   by   the   Speaker   of   the 

House  and  the  President  of  the  Senate  and  transmitted  same 
to  the  Governor  at  11  A.  M.  today. 

"CHANDLER,  Chairman. 

"Report  adopted. 

•  •••  *  •  m  »  n  •  u  •  •  • 

"February  21,  1913.  Page  241. 

"CONSIDERATION  OF  MESSAGES  FROM  THE  GOV- 
ERNOR AND  THE  SENATE. 

"Also  a  communication  from  the  Governor  received  and 
read,  advising  that  he  had  signed  House  Bills  Nos.  92  ....  , 
both  by  Elliott 

**  Filed  Oct.  23,  1913." 

Said  entries  clearly  show  that  the  House  of  Representatives 
intended  to  and  did  pass  said  bill.  There  was  no  opposition 
to  it;  it  was  unanimously  adopted;  the  yeas  on  its  final  pas- 
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sage  were  entered  on  the  journal;  there  were  no  nays.  The 
bill  was  duly  enrolled  and  signed  by  the  oflBcers  of  the  two 
Houses,  approved  by  the  Governor  and  filed  in  the  office  of 
the  Secretary  of  State. 

Now,  under  that  state  of  facts,  is  it  the  duty  of  this  court 
to  hold  that  said  law  was  not  enacted  in  accordance  with  said 
provisions  of  the  coristitution  t 

In  the  case  of  Cohn  v.  Eingsley,  5  Ida.  416,  49  Pac.  985, 
38  L.  R.  A.  74,  in  a  majority  opinion  it  was  expressly  held 
that  the  journal  must  affirmatively  show  that  the  provisions 
of  the  constitution  in  regard  to  the  passage  of  any  law  were 
substantially  followed  by  the  legislature  in  the  passage  of  an 
act,  and  that  it  will  not  be  presumed  that  the  legislature  com- 
plied with  the  provisions  of  the  constitution  in  the  passage 
of  an  act  unless  it  appears  on  the  journal  that  it  did  so,  and 
the  failure  of  the  journal  to  show  that  each  step  was  taken 
is  ''conclusive  evidence  that  it  was  not  taken."  In  other 
words,  it  is  there  held  that  there  is  no  presumption  that  the 
legislature  complied  with  the  provisions  of  the  constitution  in 
regard  fo  the  passage  of  a  law  unless  the  record  on  its  face 
shows  that  it  did  so.  The  rule  laid  down  in  that  decision  is 
not  in  accord  with  the  decided  weight  of  authority  upon  this 
question.  There  are  two  distinct  lines  of  authorities  in  re- 
gard to  resorting  to  legislative  journal  entries  to  establish 
the  passage  of  a  law,  and  they  establish  two  well-known  rules 
which  have  been  aptly  termed  by  the  courts  as  the  ''Enrolled 
Bill  Rule*'  and  the  "Journal  Entry  Rule."  The  former  was 
adopted  from  England,  where  there  is  no  written  constitution, 
and  is  followed  by  the  supreme  court  of  the  United  States  and 
several  of  the  states  of  the  Union.  This  rule  is  that  the  en- 
rolled bill,  when  properly  signed  by  the  presiding  officer  of 
both  Houses  and  approved  by  the  Governor,  is  conclusive  evi- 
dence of  the  regularity  of  the  passage  of  the  law.  Under  that 
rule  journal  entries  cannot  be  resorted  to  as  evidence  to  prove 
the  irregularity  of  the  passage  of  a  law. 

In  36  Cyc,  p.  950,  it  is  declared:  "Unless  expressly  so 
stated  the  journal  is  not  required  to  show  that  a  bill  was 
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read  at  the  times  and  in  the  manner  prescribed  by  the 
constitution." 

In  the  case  of  In  re  Ellis'  Estate,  55  Minn.  401,  43  Am. 
St.  514,  56  N.  W.  1056,  23  L.  R.  A.  287,  the  court  said:  **The 
absence  from  the  journal  of  either  House  of  an  entry  showing 
that  a  particular  thing  was  done,  is  no  evidence  that  it  was 
not  done,  unless  the  constitution  requires  the  entry  to  be 
made." 

It  was  held  in  Tlollingsworth  v.  Thompson,  45  La.  Ann. 
222,  40  Am.  St.  220,  12  So.  1,  that  if  the  constitution  does 
not  require  the  legislative  journals  to  show  that  a  particular 
thing  necessary  to  the  validity  of  the  legislative  act  was  done, 
silence  will  not  invalidate  the  act.  {Ridgely  v.  Mayor,  119 
Md.  567,  87  Atl.  909 ;  People  v.  Leddy,  53  Colo.  109,  123  Pac. 
824;  State  v.  Erickson,  39  Mont.  280,  102  Pac.  336.) 

An  extended  note  is  appended  to  the  case  of  Atchison  T. 
&  8.  F.  Ry.  Co.  V.  State,  40  L.  R.  A.,  N.  S.,  1,  which  cites 
and  groups  many  authorities  touching  upon  the  question 
under  consideration. 

After  reviewing  the  authorities,  the  unquestioned*  weight 
of  authority  is  to  the  effect  that  unless  the  journal  affirma- 
tively shows  that  some  requirement  of  the  constitution  in  the 
passage  of  a  bill  has  been  omitted,  the  presumption  is  that 
such  requirement  has  been  complied  with,  although  the  jour- 
nal be  silent  in  regard  thereto,  except  when  the  constitution 
commands  that  such  act  be  entered  on  the  journal. 

Under  the  journal  entry  rule,  journal  entries  may  be  re- 
sorted to  as  evidence  to  prove  either  the  regularity  or  the 
irregularity  of  the  passage  of  a  law.  This  court  has  adopted 
that  rule.  In  the  Cohn-Kingsley  case,  supra,  it  was  held 
that  the  court  might  resort  to  the  journal  entries  to  ascertain 
whether  a  law  has  been  properly  passed.  (See,  also,  Swain 
V.  FHtchman,  21  Ida.  783,  125  Pac.  319.) 

The  journal  entry  rule  concedes  that  the  enrolled  bill  is 
prima  facie  evidence  of  the  regularity  of  the  passage  of  the 
law,  but  this  line  of  authorities  holds  that  the  journal  entries 
may  be  resorted  to,  and  are  proper  evidence  to  determine 
whether  or  not  a  law  was  passed  in  accordance  with  the  con- 
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Btitutional  requirements.  This  rule  seems  to  be  the  accepted 
law  in  about  thirty  states  of  the  Union. 

In  the  case  of  Rash  v.  AUen,  1  Boyce  (Del.),  444,  76  Atl. 
370,  the  court  has  exhaustively  discussed  said  rules. 

In  State  v.  Hocker,  36  Fla.  358,  18  So.  767,  the  court  holds 
that  if  the  journals  of  the  legislature  show  explicitly,  clearly 
and  affirmatively  that  any  essential  constitutional  require- 
ment has  not  been  complied  with,  *'or  if  they  fail  to  show 
any  essential  step  in  the  process  of  enactment  that  the  con- 
stitution expressly  requires  them  to  show — such,  for  example, 
as  the  entry  of  the  ayes  and  noes  upon  the  final  passage  of 
any  bill  in  either  House — then  such  journals  would  prevail  as 
evidence,  and  the  enrolled  bill,  as  evidence  of  the  law,  would 
have  to  fall." 

It  is  stated  in  Cooley's  Constitutional  Limitations,  7th  ed., 
p.  195,  that  '*it  will  not  be  presumed  in  any  case,  from  the 
mere  silence  of  the  journals,  that  either  House  has  exceeded 
its  authority,  or  disregarded  a  constitutional  requirement  on 
the  passage  of  the  legislative  acts,  unless  where  the  constitu- 
tion has  expressly  required  the  journals  to  show  the  action 
taken,  as,  for  instance,  where  it  requires  the  yeas  and  nays 
to  be  entered." 

As  stated  by  Judge  Cooley,  it  will  not  be  presumed  in  any 
case  from  the  mere  silence  of  the  journals  that  the  legislature 
exceeded  its  authority  or  disregarded  a  constitutional  require- 
ment in  the  passage  of  legislative  acts.  The  journal  of  the 
House,  as  above  quoted,  does  not  show  that  in  the  passage  of 
said  act  the  provisions  of  the  constitution  requiring  it  to  be 
read  on  three  several  days  in  each  House  prior  to  its  passage 
had  been  dispensed  with,  but  since  the  provisions  of  the  con- 
stitution do  not  expressly  require  the  entry  of  such  suspen- 
sion on  the  journal,  it  will  not  be  presumed  that  the  House 
disregarded  said  provisions  of  the  constitution  in  the  passage 
of  said  act ;  but  it  will  be  presumed  that  said  constitutional 
provision  was  complied  with  by  the  House  in  the  passage  of 
said  act,  and  the  rule  laid  down  in  the  Cohn-Kingsley  case, 
supra,  is  hereby  modified  to  the  extent  that  the  legislature 
will  be  presumed  to  have  done  each  act  required  by  the  con- 
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stitution  in  the  passage  of  an  act,  unless  it  affirmatively  ap- 
pears by  the  journal  that  it  has  failed  to  do  so.  Since  the 
journal  of  the  House  does  not  show  affirmatively  that  said 
provisions  of  the  constitution  were  not  complied  with  in  the 
passage  of  the  act  under  consideration,  this  court  presumes 
that  it  did  comply  with  said  provisions  in  the  passage  of  said 
act  and  that  said  act  was  passed  in  accordance  with  the  pro- 
visions of  the  constitution,  and  is  valid. 

The  judgment  of  the  trial  court  is  therefore  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion. 

Costs  awarded  to  the  appellant. 

Truitt,  J.,  concurs. 


(September  23,  1914.) 


FRANK  J.  SMITH,  Appellant,  v.  W.  A.  BERGSTRESSER, 

Respondent. 

[143  Pac.  402.] 

Claim  and  Delivert — Sale  of  Peesonal  Property — Aoent  for  Salb 
OF  Personal  Property  not  in  His  Possession  not  a  Broker — 
Liens  Provided  for  by  Sec.  3446,  Bev.  Codes,  Do  not  Apply  in 
This   Case — Evidence — Sufficiency  of — Common -law  Liens. 

1.  Where  an  agent  is  employed  to  seU  certain  pergonal  property 
but  is  not  given  possession  thereof  and  has  no  authority  to  fix  the 
price,  determine  the  terms,  close  the  sale  of  the  same,  or  receive 
the  purchase  price,  said  agent  does  not  have  a  lien  upon  the  note 
and  mortgage  offered  as  a  part  of  the  purchase  price  of  said  per- 
sonal property  and  delivered  by  the  purchaser  to  the  owner  of  said 
property  in  connection  with  the  sale  thereof,  then  by  him  placed 
in  the  hands  of  the  agent  simply  and  only  to  have  him  examine 
the  same  as  to  their  value,  see  if  the  land  mentioned  in  the  mort- 
gage is  properly  described  therein,  and  determine  from  the  abstract 
of  title  whether  there  were  other  liens  or  encumbrances  upon  it;  the 
agent  does  not  have  a  lien  upon  said  note  and  mortgage  for  a  com- 
mission for  the  sale  of  said  peraon&l  property  only. 
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2.  Under  the  provisions  of  sec.  3446,  Bey.  Codes,  an  agent  who 
sells  personal  property  of  which  he  does  not.  have  possession  and 
upon  which  he  has  rendered  no  service  to  the  owner  thereof,  by 
labor,  or  skill,  employee^  for  the  protection,  improvement,  safe- 
keeping, or  carriage  thereof,  has  no  lien  for  the  purchase  price,  or 
any  part  thereof,  which  may  come  into  his  hands  in  connection  with 
such  sale. 

3.  Held,  that  under  the  evidence  in  this  case,  respondent  is  not 
entitled  to  a  lien  upon  the  note  and  mortgage  described  in  the 
complaint. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  Chas.  P.  McCarthy,  Judge. 

Action  in  claim  and  delivery  to  recover  possession  of  a 
certain  note  and  mortjarage  described  in  the  complaint,  of  the 
alleged  value  of  $1,800.    Modified. 

J.  C.  Johnston  and  J.  J.  McCue,  for  Appellant. 

Respondent  cannot  claim  a  statutory  lien,  because  he  does 
not  come  within  that  law,  and  does  not  allege  that  the  prop- 
erty was  delivered  or  consigned  to  him  for  sale;  nor  to  per- 
form labor  or  skill,  or  expend  money  upon  the  identical  prop- 
erty detained.  (Rev.  Codes,  sec.  3446;  Mendilie  v.  Snell,  22 
Ida.  663,  127  Pac.  550,  43  L.  R.  A.,  N.  S.,  965.) 

Respondent  cannot  establish  a  common-law  lien  upon  the 
property  of  the  appellant  detained  by  him. 

"A  particular  lien  at  common  law  is  a  right  to  retain  the 
property  of  another  on  account  of  labor  employed  or  money 
expended  on  that  specific  property.*'  (19  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  8;  1  Jones  on  Liens,  p.  26;  2  Bouvier's  Law 
Dictionary,  227;  Scott  v.  Mercer,  98  Iowa,  258,  60  Am.  St. 
188,  67  N.  W.  108;  Mecbem  on  Agency,  sec.  685.) 

Respondent  cannot  claim  a  common-law  lien  as  a  factor  nor 
as  a  broker,  because  he  did  not  have  delivered  to  him  the 
possession  of  the  goods  and  merchandise  tot  sale,  nor  was 
the  property  consigned  to  him  for  sale.  (Mechem  on  Agency, 
sec.  980;  Clark  &  Skyles  on  Agency,  sees.  745,  822;  Story 
on  Sales,  91;  Slack  v.  Tucker,  23  Wall.  321,  23  L.  ed.  143; 
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Barry  v,  Boninger,  46  Md.  59;  Peterson  v.  EaU,  61  Minn. 
268,  63  N.  W.  7330 

Smead,  Elliott  &  Healy,  for  Respondent. 

An  agent  has  a  lien  on  the  papers  or  property  of  his  prin- 
cipal  to  secure  payment  of  his  compensation.  (Oresham 
V,  Galveston  Co.  (Tex.  Civ.  App.),  36  S.  W.  796;  Dowell  v. 
Cardwell,  4  Saw.  217,  7  Fed.  Cas.  No.  4039;  Vinton  v,  Bald- 
win, 95  Ind.  433 ;  Jones  on  Liens,  sec.  422 ;  Byers  v,  Danley, 
27  Ark.  77.) 

There  exists  a  particular  right  of  lien  in  the  agent  for 
all  his  commissions,  expenditures,  advances  and  services, 
(Mechem  on  Agency,  sec.  684;  Barry  v.  Boninger,  46  Md.  59, 
Richards  v.  Oaskill,  39  Kan.  428,  18  Pac.  494 ;  Carpenter  v. 
Monsen,  92  Wis.  449,  65  N.  W.  1027,  66  N.  W.  692 ;  Peterson 
V,  Hall,  61  Minn.  268,  63  N.  W.  733.) 

**  Where  an  agent  has  a  lien  on  property  for  his  security, 
the  general  owner  cannot  replevin  against  him  for  it  until 
the  lien  be  discharged.**  {Newhall  v.  Dunlap,  14  Me.  180,  30 
Am.  Dec.  43 ;  Matthias  v.  Sellers,  86  Pa.  486,  27  Am.  Rep. 
723.) 

TRUITT,  J. — In  this  case  an  action  of  claim. and  delivery 
was  brought  by  appellant  against  respondent  to  recover  the 
possession  of  a  note  for  $1,800  and  a  mortgage  upon  certain 
real  property  in  Canyon  county,  Idaho,  given  to  secure  the 
same. 

On  or  about  October  1,  1912,  the  appellant,  Frank  J.  Smith, 
sold  to  one  Dan  Bamidge  a  certain  stock  of  merchandise, 
saloon  fixtures  and  liquors,  located  at  702  Main  St.,  Boise, 
Idaho.  This  note  and  mortgage  were  a  part  of  the  purchase 
price  of  said  personal  property,  and  at  the  time  of  the  com- 
mencement of  said  action  they  were  in  the  possession  of  the 
defendant,  and  he  admitted  that  the  plaintiflf  was  the  owner 
of  them.  The  defendant  filed  his  answer  to  the  complaint 
and  aflBdavit  of  the  plaintiff,  denying  certain  allegations 
therein  but  admitting  the  sale  of  the  personal  property  to 
said  Dan  Bamidge  by  plaintiff,  that  said  note  and  mortgage 
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were  part  of  the  purchase  price  of  the  same,  and  alleged 
therein  that  they  were  delivered  to  him  by  plaintiff  for  his 
examination  in  connection  with  the  abstract  of  title  to  the 
real  property  described  in  said  mortgage. 

Said  defendant,  as  a  further  answer,  defense  and  cross- 
complaint,  among  other  things,  alleged  that  **on  or  about 
the  28th  day  of  August,  1912,  the  said  plaintiff,  Frank  J. 
Smith,  entered  into  an  agreement  with  the  said  defendant, 
W.  A.  Bergstresser,  wherefor,  in  the  consideration  of  $200 
to  be  paid  by  the  said  plaintiff  to  the  said  defendant,  the  said 
defendant  agreed  to  negotiate  the  sale  of,  sell  and  dispose  of 
a  certain  stock  of  merchandise  and  fixtures,  consisting  of 
intoxicating  liquors  and  saloon  fixtures,  and  entirely  of  in- 
toxicating liquors  and  saloon  fixtures,  described  in  the  said 
complaint  herein,  and  to  draw  all  contracts  for  the  transfer 
of  said  property  and  agreements  to  transfer  the  same,  make 
all  invoices,  examine  all  instruments  and  perform  all  other 
services  as  an  attorney  at  law  in  connection  with  the  said  sale 
and  transfer."  This  is  the  contract  upon  which  issue  was 
joined,  for  the  plaintiff  in  his  reply  denies  making  it  or  any 
contract  with  defendant  for  the  sale  of  said  property,  or  for 
any  other  purpose  whatever. 

The  defendant  further  alleges  in  said  answer  that  he 
effected  a  sale  of  said  personal  property  to  said  Dan  Bamidge 
for  the  purchase  price  of  $3,500;  that  $1,700  thereof  was  paid 
in  cash  and  said  note  and  mortgage  for  $1,800  were  turned 
over  to  the  plaintiff  as  the  remaining  part  of  said  purchase 
price;  and  that  by  reason  of  his  services  in  effecting  said 
sale  the  plaintiff  became  indebted  to  him  in  the  sum  of  $200, 
and  asked  that  it  be  adjudged  and  decreed  by  the  court  that 
he  have  a  lien  upon  said  note  and  mortgage  and  the  posses- 
sion of  them  until  the  amount  of  $200,  as  above  stated,  for 
said  services,  be  paid  to  him.  All  of  the  material  allegations 
of  this  answer  were  denied  by  plaintiff. 

Upon  the  issues  thus  joined,  the  cause  was  tried  before  the 
court  with  a  jury,  and  the  jury  returned  the  following 
verdict : 
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**We,  the  jury  in  the  above-entitled  action,  find  that  the 
defendant  is  entitled  to  a  lien  upon  the  note  and  mortgage 
described  in  the  complaint  for  the  sum  of  $175,  and  is  en- 
titled to  the  possession  of  the  same  until  said  sum  is  paid 
him  by  the  plaintiff,  and  so  we  find  for  the  defendant." 

The  court,  in  accordance  with  this  verdict,  entered  judg- 
ment against  the  plaintiff,  and  ordered,  adjudged  and  decreed 
that  the  defendant,  W.  A.  Bergstresser,  do  have  and  has  a 
lien  upon  the  note  and  mortgage  described  in  the  complaint 
in  this  action  for  the  sum  of  $175,  and  that  he  is  entitled  to 
the  possession  of  the  same  until  said  sum  is  paid  him  by  the 
plaintiff  with  interest  thereon  at  the  rate  of  seven"  per  cent  per 
annum  from  the  date  of  said  judgment  until  paid  and  for 
costs  and  disbursements  of  the  action.  From  this  judgment 
the  plaintiff  appeals. 

A  number  of  errors  have  been  assigned  by  the  appellant, 
which,  under  our  view  of  the  case,  it  will  not  be  necessary  to 
pass  upon,  for  the  main  and  vital  question  presented  by  this 
appeal  is  as  to  whether  or  not  the  defendant  had  a  lien  on  the 
note  and  mortgage  for  the  services  he  had  rendered  plaintiff, 
and  a  decision  of  this  question  will  dispose  of  the  case.  But 
in  order  to  decide  this  question,  it  will  be  necessary  to  con- 
sider the  first  and  second  assignments  of  error  as  set  forth  in 
appellant's  brief,  for  these  two  assignments  of  error  are  so 
connected  that  they  must  be  considered  together. 

The  case  is  somewhat  peculiar  as  presented  to  this  court, 
in  the  fact  that  the  testimony  at  the  trial  in  the  court  below 
did  not  keep  well  within  the  issues  raised  by  the  pleadings. 
The  contract  alleged  in  the  defendant's  affirmative  defense  or 
cross-complaint  is  materially  different  from  the  one  he  testi- 
fied to  as  having  been  made  with  the  plaintiff  in  regard  to  the 
sale  of  said  personal  property.  The  contract  set  out  in  his 
answer  is  that  defendant  agreed  with  plaintiff  to  negotiate 
the  sale  of  and  sell  the  property  described  in  the  complaint, 
and  also  to  draw  the  contracts  for  the  transfer  of  said  prop- 
erty and  agreements  to  transfer  the  same,  make  all  invoices, 
examine  all  instruments,  and  perform  all  other  services  as  an 
attorney  at  law  in  connection  with  the  sale  and  transfer  of 
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said  property.  But  in  his  testimony,  at  page  97  of  the  tran- 
script, when  asked  to  give  the  tierms  of  the  employment  he 
made  with  plaintiff,  he  answered:  **The  terms  of  employ- 
ment were  when  we  got  down  to  the  sale  that  he  was  to  pay 
five  per  cent  of  the  valuation  of  the  stock,  and  he  finally  cut 
down  the  price  and  said,  'I  will  not  take  less  than  $4,000,' 
after  the  invoice  was  made,  so  when  he  fixed  that,  and  he  was 
to  pay  me  for  the  services  in  procuring  Dan  Barnidge  a  license 
if  he  would  accept  the  stock  and  pay  for  it,  a  reasonable 
comperrsation,  that  part  of  it.''  In  this  contract  he  says 
plaintiff  was  to  pay  him  five  per  cent  of  the  valuation  of  the 
stock  and  then  a  reasonable  compensation  for  procuring  a 
liquor  license  for  Dan  Barnidge,  which  is  materially  differ- 
ent from  the  contract  set  out  in  the  cross-complaint.  The 
plaintiff  denied  that  he  had  any  contract  of  any  kind  what- 
ever with  defendant,  and  as  the  defendant's  own  testimony 
concerning  it  does  not  agree  with  the  allegations  of  his  cross- 
complaint,  there  is  some  uncertainty  as  to  whether  or  not 
there  ever  was  any  contract  between  these  parties  for  the 
sale  of  said  property,  but  as  there  is  some  testimony  that  such 
contract  was  made,  and  the  jury  have  so  found  in  order  to 
reach  the  verdict,  that  question  may  be  considered  as  settled. 

Coming  now  to  the  consideration  of  the  assignments  of 
error  by  the  appellant  heretofore  mentioned,  they  are  as 
follows : 

**1.  Insufficiency  of  the  evidence  to  justify  the  verdict. 

"2.  That  the  verdict  is  against  the  law  in  this:  That  the 
evidence  shows  that  the  defendant  did  not  at  any  time  ever 
have  the  possession  of  the  property  for  sale  described  in  the 
complaint  of  the  plaintiff,  and  that  the  evidence  of  the 
defendant  shows  that  the  property  for  sale  was  never  at  any 
time  delivered  to  him  for  sale,  nor  that  the  defendant  ever 
at  any  time  had  possession  of  the  title  papers  to  the  property 
for  sale,  and  does  not  show  that  the  defendant  was  in  law 
entitled  to  a  common-law  lien  upon  the  papers  in  question  in 
this  case." 

All  the  facts  necessary  to  entitle  the  plaintiff  to  recover  in 
said  action  are  alleged  in  the  complaint;  that  is,  that  he  was 
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the  owner  of  the  note  and  mortgage  described  in  the  com- 
plaint, that  the  same  was  in  the  possession  of  defendant  at 
the  commencement  of  said  action,  that  prior  to  the  commence- 
ment of  the  action  plaintiff  demanded  the  possession  of  said 
note  and  mortgage,  that  they  were  in  the  possession  of  defend- 
ant at  said  time,  and  that  he  refused  to  deliver  the  possession 
thereof  to  plaintiff,  for  the  sole  and  only  reason  that  he  as- 
serted a  lien  upon  them  for  a  certain  amount  of  money  that 
he  claimed  to  be  due  from  the  plaintiff  to  him  as  commission 
for  negotiating  the  sale  of  said  property.  Conceding,  then, 
that  plaintiff  did  owe  him  the  amount  of  money  found  due 
him  by  the  verdict  of  the  jury,  this  brings  up  the  one  vital 
question  in  the  case,  Did  he  have  such  lien  upon  said 
property  ? 

The  evidence  of  how  the  note  and  mortgage  got  into  the 
possession  of  Bergstresscr  is  somewhat  vague,  but  we  think  it 
shows  that  Smith  himself  did  not  give  him  possession  of  them 
to  be  held  as  a  part  of  the  purchase  price  of  said  property, 
nor  as  a  direct  transaction  in  connection  with  the  sale  thereof. 
At  page  59  of  the  transcript,  the  plaintiff  testifies  as  follows : 
"Did  you  ever  deliver  to  Bergstresscr  the  property  described 
in  the  complaint  ?  A.  No,  sir.  Q.  Did  you  ever  at  any  time 
authorize  or  consent  that  Bergstresscr  should  hold  this  note 
and  mortgage  for  you?  A.  No,  sir.''  Dan  Barnidge,  who 
purchased  the  property  of  Smith,  in  his  testimony  at  page  83 
of  the  transcript,  says  that  he  turned  the  note  and  mortgage 
over  to  Smith,  and  Smith  handed  it  to  Bergstresscr,  **he  told 
me  he  had  to  have  an  abstract  and  he  wanted  Bergstresscr  to 
pass  on  it."  Bergstresscr  himself,  at  page  104  of  the  tran- 
script, testifies  as  follows:  ** Before  leaving  the  office,  Smith 
said,  *  There  is  the  note  and  mortgage.  I  want  you  to  keep  it, 
and  you  look  over  the  abstract  and  see  that  it  is  all  right, 
because  this  is  no  sale  unless  that  is  all  right.'  " 

From  all  the  testimony  and  from  the  circumstances  in  con- 
nection with  the  alleged  agency  and  the  sale  of  said  property, 
we  do  not  think  the  plaintiff  ever  delivered  to  defendant  this 
note  and  mortgage  as  part  of  the  purchase  price,  and  that  if 
plaintiff  did  put  them  into  defendant's  hands,  he  put  them 
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there  simply  to  have  the  mortgage  examined  in  connection 
with  the  abstract  to  see  if  the  title  to  the  land  described  in 
the  mortgage  was  good  and  clear  of  other  encumbrances. 

The  important  instruction  of  the  court  below  bearing  upon 
this  question  is  as  follows: 

**If  the  owner  of  personal  property  employs  another  per- 
son to  procure  a  purchaser  for  said  property  for  a  commission, 
and  the  latter  procures  a  purchaser  who  purchases  said  prop- 
erty from  the  owner  upon  terms  accepted  by  the  owner,  then 
the  latter  has  a  right  to  the  agreed  commission.  If,  under 
such  circumstances,  the  purchase  price,  or  any  part  thereof, 
is  delivered  to  the  person  procuring  said  purchaser  by  the 
owner,  such  person  has  a  lien  upon  said  purchase  price  or 
any  part  thereof  so  delivered  to  him  for  his  commission, 
dependent  on  possession,  that  is,  he  has  a  right  to  hold  the 
same  until  his  commission  is  paid." 

We  do  not  pass  upon  the  question  of  the  correctness  of 
this  instruction  as  a  principle  of  law  under  other  and  different 
facts  than  appear  in  this  case,  but  we  hold  that  the  testi- 
mony here  does  not  bring  this  -question  within  the  purview 
of  such  principle.  The  defendant  was  not  a  factor,  nor 
broker  in  regard  to  said  property,  but,  giving  his  testimony 
the  most  favorable  construction  as  to  the  terms  of  his 
employment  in  the  premises,  he  was  not  in  possession  of  the 
property,  he  had  no  authority  to  close  a  sale  thereof,  no 
authority  to  deliver  possession  of  the  same  to  the  purchaser 
or  to  receive  the  purchase  price  therefor.  And  if,  as  defend- 
ant asserts,  the  plaintiff,  in  connection  with  closing  said  sale, 
did  put  these  papers  into  his  hands  incidentally,  and  only  to 
have  him  examine  the  mortgage,  pass  upon  its  value,  and  in 
connection  with  the  abstract,  see  if  the  description  of  the 
land  in  the  mortgage  was  correct,  and  also  if  it  was  free  of 
other  encumbrances,  defendant  could  not  hold  them  as  against 
the  demand  of  the  plaintiff,  nor  was  he  entitled  to  a  lien  upon 
them  for  any  commission  which  might  be  due  from  the  plain- 
tiff to  him  in  negotiating  the  sale  of  said  property. 

The  facts  in  this  case  clearly  show  that  the  defendant  did 
not  have  a  statutory  lien  upon  said  note  and  mortgage  under 
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the  laws  of  this  state.     (Sec.  3446,  Rev.  Codes;  MendiUe  v 
Snell,  22  Ida.  663,  127  Pac.  550,  43  L.  R.  A.,  N.  S.,  965.) 

The  respondent  in  his  brief,  however,  admits  that  under  the 
fact^  in  this  case  he  could  not  maintain  a  statutory  lien,  but 
contends  that  he  has  a  common-law  lien  upon  said  papers. 
A  number  of  authorities  in  support  of  this  position  are  cited, 
and  we  have  briefly  examined  some  of  them,  but  do  not  think 
those  examined  sustain  his  contention. 

Gresham  v.  Galveston  County  (Tex.  Civ.  App.),  36  S.  W. 
796,  is  a  case  where  the  county  entered  into  a  specific  contract 
with  Gresham  and  entered  an  order  or  decree  of  the  com- 
missioners' court  of  Galveston  county,  Texas,  appointing  him 
as  agent  of  that  county  to  sell  or  lease  four  certain  leagues 
of  land  granted  said  county  for  public  school  purposes, 
describing  the  same;  that  the  said  Walter  Gresham,  in  pur- 
suance and  by  virtue  of  the  power  and  authority  of  said  order 
and  decree,  had  sold  various  tracts  of  land  out  of  the  four- 
league  grant,  and  as  compensation  therefor  he  was  to  receive 
ten  per  cent  commission  on  all  lands  sold,  and  he  had  power 
and  authority  to  sell  or  to  lease  said  lands,  or  any  part  thereof, 
upon  such  terms  and  for  such  prices  as  to  him  might  seem 
best  for  the  interests  of  said  county.  There  were  some  of  the 
notes  taken  for  sales  of  these  lands  that  were  not  collected  at 
the  time  the  controversy  about  them  arose  which  was  termin- 
ated by  the  judgment  in  said  action,  and  Gresham  claimed 
that  he  was  entitled  to  hold  these  notes  until  certain  sums 
which  he  claimed  as  commissions  on  sales  made,  for  which 
said  notes  were  taken  by  him,  were  paid  to  him  by  the  county. 
In  that  case  the  court  held  that  he  would  be  entitled  to  retain 
the  notes  while  acting  in  good  faith  within  the  scope  of  his 
agency  for  the  purpose  of  collecting  them,  and  in  that  way 
securing  his  commission  for  their  collection.  We  do  not  think 
fii^Q  naoi^  eiigtains  the  contention  of  the  respoi;ident. 

Baldwin,  95  Ind.  433,  was  a  case  where  there  was 

made  between  the  parties  whereby  the  appellant, 

s  appointed  agent  for  the  appellee,  Baldwin,  to 

oan,  and  for  his  services  for  procuring  such  loan 

pay  him  for  said  services  five  per  cent  commission 
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on  the  amount  of  the  loan  obtained.  After'  the  loan  was 
effected,  Vinton  refused  to  pay  over  to  Baldwin  a  certain  part 
of  the  money,  as  he  claimed  it  for  his  commission  in  eflPecting 
the  loan,  and  in  that  case  it  was  held  that  a  broker  has  a  lien 
for  his  commission,  and  that  an  agent  or  broker  having  money 
or  property  in  his  hands  may  retain  the  amount  of  his  lien 
out  of  it.  But  this  is  not  in  point  on  the  question  of  the  lien 
in  the  case  at  bar. 

In  Shaw  v,  Fergnson,  78  Ind.  547,  it  was  held  that,  "One 
who  carries  on  the  business  of  slaughtering  hogs  and  curing, 
storing  and  selling  the  product,  as  well  for  himself  as  for 
others,  and  makes  advances  to  such  customers,  continuously 
holding  possession  of  their  product  until  he  sells  it,  is  a  fac- 
tor, and  has  a  lien  on  the  product  of  the  customer,  for  services 
and  advances."  It  will  be  seen  that  this  authority  does  not 
apply  to  the  case  at  bar,  for  the  reason  that  the  defendants 
in  that  case  were  conducting  a  slaughtering  and  pork-packing 
establishment  in  the  city  of  Indianapolis  Ind.,  and,  as  it  is 
held  in  the  case,  were  factors  in  the  possession  of  the  prop- 
erty delivered  to  them,  and  all  the  proceeds  of  the  products 
of  said  slaughtering  and  packing-house  was  received  by  them 
from  their  customers. 

The  authorities  cited  by  appellant  seem  to  uniformly  hold 
that  a  common-law  lien  is  a  right  to  retain  the  property  of 
another  on  account  of  labor  performed  or  money  expended 
upon  that  specific  property.  The  law  as  to  common-law  liens 
is  well  and  we  think  fully  expressed  in  American  &  Eng. 
Ency.  of  Law,  vol.  19,  2d  ed.,  pp.  8  and  9,  as  follows : 

**It  is  a  principle  of  the  common  law  that  every  man  who 
has  lawful  possession  of  a  chattel  upon  which  he  has  expended 
his  money,  labor,  or  skill,  at  the  request  of  its  owner,  thereby 
enhancing  its  value,  may  detain  it  as  security  for  his  debt. 
This  right  extends  to  all  such  manufacturers,  tradesmen,  and 
laborers,  as  receive  chattels  for  the  purpose  of  repairing  or 
otherwise  improving  their  condition,  and  also  to  common  car- 
riers, innkeepers,  warehousemen,  and  wharfingers." 

There  are  a  number  of  other  authorities  referred  to  by  ap- 
pellant in  his  brief,  but  we  deem  it  unnecessary  to  comment 
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upon  them  further,  for  the  reason  that  we  hold  that  the  court 
erred  in  entering  judgment  against  the  plaintiff  and  in  hold- 
ing that  the  amount  found  by  the  jury  for  defendant  was  a 
lien  upon  said  note  and  mortgage.  And  it  is  hereby  ordered 
that  said  judgment  be  modified  as  follows :  Let  the  court  below 
enter  a  judgment  for  the  defendant  in  the  sum  of  $175,  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum  from 
date  of  original  judgment  and  also  enter  a  judgment  in  favor 
of  the  plaintiff  that  he  is  the  owner  and  entitled  to  the  imme- 
diate possession  of  the  specific  personal  property  described 
in  the  complaint,  and  that  the  same  be  delivered  to  him. 
Costs  awarded  to  the  appellant. 

Sullivan^  C.  J.,  concurs. 


(September  26,  1914.) 

STATE  OP  IDAHO,  to  and  for  the  Use  and  Benefit  of 
J.  F.  McFARLAND  et  al.  Appellants,  v.  PIONEER 
NURSERIES  CO.  and  FIDELITY  &  DEPOSIT  CO.,  of 
MARYLAND,  Corporations,  Respondents. 

[143  Pac.  405.] 

Constitutional  Law  —  Horticultural  Act  —  Title  of  —  Provisions 
Germane. 

1.  Under  the  provisions  of  sec.  16,  art.  3,  of  the  state  constitu- 
tion, every  act  should  embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  must  be  expressed  in  the  title. 

2.  The  purpose  of  said  constitutional  provision  is  to  prevent 
fraud  and  deception  in  the  enactment  of  laws,  to  avoid  inconsistent 
and  incon^uous  legislation  and  to  reasonably  notify  legislators  and 
the  people  of  the  legislative  intent  in  enacting  a  law. 

3.  An  act  of  the  legislature,  known  as  the  Horticultural  Act, 
approved  February  27,  190Z  (Sess.  Laws  1903,  p.  347),  creates  and 
defines  the  duties  of  the  state  board  of  horticultural  inspection 
and  provides  for  the  appointment  of  a  state  horticultural  inspector 
and  deputies,  provides  money  for  their  expenses,  and  provides 
penalties  for  the  failure  to  comply  with  the  provisions  of  said  act. 
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4.  Sec.  8  of  said  act  provides,  among  other  things,  that  no  per- 
son, firm  or  corporation  shall  engage  in  or  continue  in  the  business 
of  importing  and  selling  within  the  state  any  fruit  trees,  etc.,  with- 
out first  making  application  therefor  to  said  board;  and  also  pro- 
vides that  such  application  must  be  in  writing  and  accompanied  by 
a  good  and  satisfactory  bond  in  the  sum  of  $1,000,  conditioned  on 
the  faithful  observance  of  all  the  provisions  of  said  act  and  of 
the  laws  of  the  state  of  Idaho  by  such  applicant  or  applicants, 
their  agents  and  representatives. 

5.  Sec.  10  of  said  act  provides,  among  other  things,  penalties 
for  the  violation  of  said  act. 

6.  Sec.  13  provides  that  persons  shipping  fruit  trees  or  trees 
of  any  kind,  within  the  state,  shall  affix  to  each  package,  bundle  or 
parcel  a  distinct  mark,  stamp  or  label  showing  the  name  of  the 
shipper,  the  locality  where  grown  and  the  variety  of  the  tree  or 
shrub. 

7.  Held,  that  the  title  to  said  act  is  sufficient  to  cover  every 
section  and  provision  of  said  act. 

8.  Held,  that  sec.  13  deals  directly  and  primarily  with  horti- 
cultural matters,  and  comes  within  the  purview  of  said  title  and  is 
germane  to  the  subject  of  horticulture. 

9.  The  bond  required  to  be  given  under  the  provisions  of  said 
act  requires  the  dealer  to  fully  comply  with  all  the  provisions  and 
laws  in  anywise  relating  to  or  concerning  nursery  stock. 

10.  Held,  that  if  a  dealer  violates  the  provisions  of  said  act  in 
regard  to  placing  the  proper  name  of  the  variety  upon  his  trees, 
the  sureties  on  said  bond  are  liable  for  any  damages  that  may  be 
caused  thereby  to  the  amount  of  the  bond. 

11.  Held,  that  the  provisions  of  said  sec.  13  clearly  come  within 
the  title  to  said  act  and  are  germane  to  the  subject  of  horticulture. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge. 

Action  to  recover  damages  for  falsely  labeling  fruit  trees. 
Demurrer  to  complaint  sustained  and  judgment  entered  for 
the  defendant.     Reversed. 

J.  H.  Peterson  and  T.  S.  Risser,  for  Appellants. 

Section  16,  art.  3  of  the  constitution  must  be  given  a  reason- 
able construction.  It  is  sufficient  if  the  act  treats  of  but  one 
general  subject,  and  that  subject  is  expressed  in  the  title, 
directly  or  indirectly.     The  constitution  should  be  liberally 
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construed  to  sustain  legislation  not  within  the  mischief  in- 
tended to  prevent.  (State  v.  Doherty,  3  Ida.  384,  39  Pac. 
855;  Putnam  v,  St,  Paul,  75  Minn.  514,  78  N.  W.  90;  Cooley's 
Const.  Lim.  172;  Winters  v.  Duluth,  82  Minn.  127,  84  N.  W. 
788 ;  Pioneer  Irr.  Dist,  v,  Bradley,  a  Ida.  310,  101  Am.  St. 
201,  68  Pac.  295;  Lewis'  Sutherland,  Stat.  Const.,  sees.  115-- 
118.) 

The  provisions  of  the  statute  involved  in  this  appeal  are 
germane  to  the  subject  expressed  in  the  title.  The  general 
object  and  purpose  of  the  law  deals  with  horticulture  and  the 
duties  of  the  state  board  of  horticulture,  and  that  is  fairly- 
indicated  by  the  title  and  is  sufficient.  There  is  no  fraud, 
deception  or  **  log-rolling ' '  legislation  in  the  act,  nor  can  any 
be  implied.  (Kessler  v,  Fritckman,  21  Ida.  30,  119  Pac.  692; 
State  V,  Dolan,  13  Ida.  693,  92  Pac.  995,  14  L.  R.  A.,  N.  S., 
1259 ;  Maule  Coal  Co,  v,  Partenheimer,  155  Ind.  100,  55  N.  E. 
751,  57  N.  E.  710.) 

The  provisions  of  the  act  of  1903  all  relate,  directly  or  in- 
directly, to  the  same  subject,  have  a  natural  connection,  and 
are  not  foreign  to  the  subject  expressed  in  the  title,  and  hence 
they  may  be  united  in  the  same  act.  (Pioneer  Irr,  Dist,  v. 
Bradley,  supra;  People  v.  Mvllender,  132  Cal.  217,  64  Pac. 
299 ;  InJiabitants  of  Montdair  v.  RamsdeU,  107  U.  S.  147,  2 
Sup.  Ct.  391,  27  L.  ed.  431.) 

The  constitution  does  not  mean  that  the  title  must  be  an 
index  of  the  act.  (City  of  Wilson  v,  Herink,  64  Kan.  607, 
68  Pac.  72;  Lamcy  v.  King  Co,,  15  Wash.  9,  45  Pac.  645,  34 
L.  R.  A.  817;  Abeel  v,  Clark,  84  Cal.  226,  24  Pac.  383;  Ez 
parte  Liddell,  93  Cal.  633,  29  Pac.  251;  Lewis'  Sutherland, 
Stat.  Const.,  sec.  121.) 

The  constitutional  provision  was  intended  to  simply  expe- 
dite and  facilitate  proper  legislation,  and  in  order  to  do  so 
the  constitution  will  not  be  interpreted  in  a  strict,  narrow  or 
technical  sense,  but  reasonably.  (Parkinson  v.  State,  14  Md. 
184,  74  Am.  Dec.  522;  Ryerson  v,  Vtley,  16  Mich.  269;  State 
V,  Ranson,  73  Mo.  78;  Municipality  No,  3  v,  Miclwud,  6  La. 
Ann.  605;  Montgomery  Mutual  Bldg,  Assn.  v.  Robinson,  69 
Ala.  413). 
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This  court  will  only  determine  the  question  as  to  whether 
the  title  expresses  the  subject  of  the  act,  and  will  not  criticise 
the  degree  of  particularity  with  which  the  subject  of  the  act 
is  expressed  in  the  title,  for  that  is  a  matter  which  is  left 
to  the  discretion  of  the  legislature.  {In  re  Meyer,  50  N.  Y. 
504;  State  v,  Tovm  of  Union,  33  N.  J.  L.  350;  Whiting  v.  Mt, 
Pleasant,  11  Iowa,  482;  Indiana  Central  Ry.  Co,  v.  Potts,  7 
Ind.  681;  State  v.  Bowers,  14  Ind.  195.) 

Wyman  &  Wyman,  for  Respondents. 

**The  framers  of  the  constitution  evidently  meant  that  the 
title  to  the  act  should  indicate  both  to  the  lawmaker  and  the 
citizen  the  general  scope  and  purpose  of  the  legislation  in- 
tended, and  such  title  should  put  the  citizen  upon  notice  of 
the  proposed  legislation."  {Katz  v.  Herrick,  12  Ida.  1,  86 
Pac.  873 ;  Turner  v.  Coffin,  9  Ida.  338,  74  Pac.  962 ;  State  v, 
Dolan,  13  Ida.  693,  92  Pac.  995,  14  L.  R.  A.,  N.  S.,  1259 
Gerding  v.  Commissioners,  J.3  Ida.  444,  90  Pac.  357 ;  State  v. 
Butterfield  L,  S.  Co.,  17  Ida.  441,  134  Am.  St.  263,  106  Pac. 
455,  26  L.  R.  A.,  N.  S.,  1224;  Kessler  v,  Fritckm^n,  21  Ida 
30,  119  Pac.  692;  Hailey  v.  Huston,  25  Ida.  165,  136  Pac.  212; 
Lewis'  Sutherland,  Stat.  Const,  pp.  193,  198.) 

SULLIVAN,  C.  J. — This  action  was  brought  to  recover 
damages  in  the  sum  of  $1,000  on  a  surety  company  bond, 
given  under  the  provisions  of  an  act  creating  the  state  board 
of  horticulture  (Sess.  L.  1903,  p.  347),  for  the  alleged  failure 
of  the  respondent  Pioneer  Nurseries  Company  to  properly 
mark  and  label  packages  of  apple  trees  with  the  label  or  mark 
showing  the  true  variety  of  the  trees,  as  required  by  the  pro- 
visions of  sec.  13  of  said  act. 

The  action  was  brought  by  the  state  of  Idaho  and  J.  P.  Mc- 
Farland,  for  the  reason  that  the  bond  provided  by  sec.  8 
runs  to  the  state  as  obligee,  bo  provision  being  contained  in 
the  act  that  any  person  aggrieved  or  injured  by  the  fact  of  a 
nursery  company's  failure  to  comply  with  the  requirements 
of  said  sec.  12  can  sue  thereon  as  provided  by  the  chapter  on 
''Official  Bonds." 
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On  demurrer  to  said  complaint,  the  trial  court  held  that 
the  object  and  purpose  of  sec.  13  was  not  expressed  in  or 
embraced  within  the  title  of  said  act,  and  that  said  section  of 
the  act  was  unconstitutional  for  that  reason,  the  court  hold- 
ing that  said  section  was  in  contravention  of  sec.  16,  art.  3,  of 
the  constitution,  which  section  reads  as  follows: 

''Every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title;  but  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be  embraced  in  the 
title." 

It  has  been  repeatedly  held  by  this  court  that  the  title  to 
an  act  under  the  provisions  of  said  section  of  the  constitution 
is  sufficient  if  the  act  treats  of  but  one  general  subject  and 
that  subject  is  expressed  in  the  title.  •  (State  v,  Doherty,  3 
Ida.  384,  39  Pac.  855 ;  Pioneer  Irr,  Dist.  v.  Bradley,  8  Ida. 
310,  101  Am.  St,  201,  68  Pac.  295 ;  State  v.  Jones,  9  Ida.  693, 
75  Pac.  819 ;  Turner  v.  Coffin,  9  Ida.  338,  74  Pac.  962  j  Katz 
V,  Herrick,  12  Ida.  1,  86  Pac.  873;  Gerding  v.  Board  of 
Commrs,,  13  Ida.  444,  90  Pac.  357 ;  State  v.  Dolan,  13  Ida. 
693,  92  Pac.  995,  14  L.  R.  A.,  N.  S.,  1259;  State  v.  Butterfield 
L.  S.  Co.,  17  Ida.  441,  134  Am.  St.  263,  106  Pac.  455,  26 
L.  R.  A.,  N.  S.,  1224;  Kessler  v.  Fritchman,  21  Ida.  30,  119 
Pac.  692 ;  Hadley  v.  Huston,  25  Ida.  165,  136  Pac.  212.) 

The  purpose  of  said  constitutional  provision  is  to  prevent 
fraud  and  deception  in  the  enactment  of  laws;  to  prevent 
log-rolling  legislation;  to  avoid  inconsistent  and  incongruous 
legislation  and  to  reasonably  notify  legislators  and  the  people 
of  the  legislative  intent  to  be  enacted  in  the  law.  (Cooley's 
Const.  Lim.,  6th  ed.  172;  Lewis'  Sutherland  on  Constitutional 
Construction,  184.) 

The  question  presented  is  whether  the  provisions  of  said 
sec.  13  are  germane  to  the  subject  expressed  in  the  title.  The 
general  object  and  purpose  of  said  law  deals  with  horticulture 
and  the  duties  of  state  boards  of  horticulture.  It  was  in- 
tended to  protect  fruit-growers  and  the  people  of  the  state. 
The  title  of  the  act  is  as  follows : 
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''An  act  to  create  and  define  the  duties  of  a  state  board  of 
horticultural  inspection  and  the  appointment  of  a  state  horti- 
cultural inspector  and  deputies;  to  appropriate  money  for 
their  expense  and  defining  the  duties  thereof;  to  prevent  the 
gift,  sale,  distribution,  transportation,  importation  or  plant- 
ing of  infected  trees,  vines,  plants,  cuttings,  scions,  grafts, 
pits,  buds  or  other  articles  and  to  provide  for  the  disinfection 
or  destruction  of  the  same ;  to  provide  for  the  extirpation  of 
insect  pests  or  fungus  diseases  found  on  trees,  shrubs,  vines, 
plants,  fruit;  to  provide  penalties  for  failure  to  comply  with 
the  provisions  of  this  act.'' 

Said  act  creates  and  defines  the  duties  of  the  state  board  of 
horticultural  inspection  and  provides  for  the  appointment  of 
state  horticultural  inspector  and  deputies  and  appropriates 
money  for  their  expenses,  and  provides  penalties  for  the  fail- 
ure to  comply  with  the  provisions  of  the  act. 

The  8th  section  of  the  act  provides  that  no  person,  firm  or 
corporation  shall  engage  in  or  continue  in  the  business  of 
importing  or  selling  within  the  state  any  fruit  trees,  etc, 
without  first  making  an  application  therefor  to  said  board. 
Such  application  must  be  in  writing  and  accompanied  by  a 
good  and  satisfactory  bond  in  the  sum  of  $1,000,  to  be  ap- 
proved by  said  board,  **  conditioned  on  the  faithful  obser- 
vance of  all  the  provisions  of  this  act  and  of  the  laws  of  the 
state  of  Idaho  by  such  applicant  or  applicants  and  their 
agents  and  representatives." 

Sec.  10  of  said  act  is  as  follows:  "Any  person,  persons, 
firms  or  corporations,  his  or  their  agents,  who  shall  bring  or 
import  into  the  state  fruit  trees,  forest  trees,  vines,  plants, 
shrubs,  scions,  pits,  or  other  nursery  stock  with  intent  to  sell 
or  dispose  of  the  same,  without  first  making  application  to  the 
state  board  of  horticultural  inspection,  filing  the  necessary 
bonds  and  securing  the  certificate  provided  for  in  section  8 
of  this  act,  or  who,  having  imported  said  fruit  trees,  forest 
trees,  vines,  plants,  shrubs,  scions,  pits  or  other  nursery  stock 
into  the  state  with  intent  to  sell  or  dispose  of  the  same  or  any 
part  thereof,  without  first  notifying  the  state  horticultural 
inspector  or  the  deputy  district  inspector  thereof,  or  having 
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8aid  fruit  trees,  forest  trees,  vines,  plants,  shrubs,  scions,  pits 
or  other  nursery  stock  fumigated,  as  provided  in  section  9  of 
this  act,  or  where  found  infested  shall  fail  or  refuse  to  destroy 
or  disinfect  the  same,  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof,  shall  be  punished  as  provided 
by  section  14  of  this  act." 

Sec.  13  of  said  act  provides  as  follows:  "Any  person  or 
persons  shipping  fruit  trees  or  trees  of  any  kind,  shrubs, 
vines,  scions,  cuttings  or  plants  within  the  state  shall  aflSx  to 
each  package,  bundle  or  parcel  containing  the  same  a  distinct 
mark,  stamp  or  label,  showing  the  name  of  the  shipper  or 
grower,  the  locality  where  grown,  and  the  variety  of  said 
trees,  shrubs,  vines,  grafts,  scions,  cuttings,  plants  or  buds; 

Section  14  provides,  among  other  things,  as  follows:  *'Any 
person,  persons,  dealers  or  shippers  ....  who  shall  sell  or 
oflfer  for  sale,  gift,  distribution,  transportation  or  planting 
....  or  who  shall  refuse  or  neglect  to  attach  a  distinct  mark 
or  label  as  hereinbefore  provided,  shall  be  deemed  guilty  of 
a  misdemeanor  and  upon  conviction  thereof  shall  be  fined  not 
less  than  twenty-five  or  more  than  three  hundred  dollars. 
All  sums  so  collected  shall  be  paid  into  the  state  treasury." 

It  will  be  observed  from  the  provisions  of  said  act  that  it 
prohibits  not  only  the  importation  and  sale  of  infected  fruit 
trees,  but  it  requires  the  person  shipping  fruit  trees  into  the 
state  to  "affix  a  distinct  mark,  stamp  or  label  showing  the 
name  of  the  shipper  or  grower  and  the  locality  where  grown 
and  the  variety  of  said  trees,"  and  in  addition  to  a  civil 
action  which  the  injured  person  has  in  the  bond  provided  for 
by  sec.  8  of  the  act,  the  state  has  a  criminal  action  against 
the  shipper  "who  shall  refuse  or  neglect  to  attach  a  distinct 
mark  or  label  as  herein  provided."  The  bond  required  by 
the  provisions  of  sec.  8  is  "conditioned  for  the  faithful 
observance  of  all  the  provisions  of  this  act  and  of  the  laws  of 
the  state  of  Idaho  by  said  applicant  or  applicants  and  their 
agents  and  representatives."  Now,  said  act  provides  that 
the  person  or  persons  shipping  fruit  trees  within  the  state 
shall  affix  to  each  package,  etc.,  the  name  ot  the  shipper  or 
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grower,  the  locality  where  grown  and  the  variety  of  said 
trees,  etc.  It  is  clear  that  said  act  deals  directly  and  only 
with  horticulture  and  horticultural  interests  of  the  state,  and 
especially  fruit  horticulture.  It  clearly  embraces  but  one  sub- 
ject and  matters  properly  connected  therewith,  and  that  sub- 
ject is  certainly  expressed  in  the  title.  The  subject  of  the  act 
deals  generally  with  horticulture,  creates  and  defines  the 
duties  of  the  state  board  of  horticultural  inspection,  etc.  It 
would  have  been  sufficient  if  all  of  the  title  had  been  left 
out  except  the  following:  '*An  act  to  create  and  define  the 
duties  of  a  state  board  of  horticultural  inspection  and  the 
appointment  of  a  state  horticultural  inspector  and  deputies; 
to  appropriate  money  for  their  expense  and  defining  the 
duties  thereof ;  and  to  provide  penalties  for  failure  to  comply 
with  the  provisions  of  this  act.'*  The  title  as  above  given 
would  be  sufficient  to  cover  every  section  of  said  act,  since  the 
act  deals  with  horticulture  and  the  creation  of  a  state  board, 
etc. 

Said  sec.  13  deals  directly  and  primarily  with  horticultural 
matters  and  clearly  comes  within  the  purview  of  said  title. 
The  legislature  evidently  undertook  to  index  some  provisions 
of  the  act  but  did  not  index  all  of  them. 

The  bond  in  question  is  in  conformity  with  and  contains  the 
conditions  required  to  be  contained  therein  by  the  provisions 
of  said  sec.  8.  Among  other  things,  it  contains  the  following 
provisions:  **The  conditions  of  this  obligation  are  as  follows: 
If  the  above-bound  principal  shall  faithfully  demean  himself 
as  a  dealer  in  fruit  trees,  forest  trees,  ....  and  shall  as  such 
dealer  fully  comply  with  all  of  the  provisions  of  an  act  of  the 
legislature  of  the  state  of  Idaho,  entitled  [here  follows  the 
title  of  the  act]  approved  February  28,  1903,  and  shall  fully 
comply  with  the  provisions  of  all  the  laws  of  the  state  of  Idaho 
in  any  wise  relating  to  or  concerning  narsery  stock  and  dealers 
therein,  then  this  obligation  to  be  void;  otherwise  to  remain 
in  full  force  and  effect.*' 

The  conditions  of  that  bond  are  clear  and  unequivocal. 
They  require  the  dealer  in  fruit  trees  to  faithfully  demean 
himself  as  such  and  to  ''fully  comply  with  all  the  provisions" 
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of  said  act,  and  the  provisions  of  sec.  13  of  the  act  require 
the  seller  to  mark  each  package  with  a  stamp  or  label  showing 
the  name  of  the  shipper  or  grower,  the  locality  where  grown 
and  the  variety  of  the  tree  or  shrub  or  vine.  This  was  for  the 
protection  of  the  purchaser  as  well  as  to  give  certain  infor- 
mation to  the  horticultural  inspectors.  It  was  just  as  obliga- 
tory under  the  provisions  of  said  act  for  the  seller  to  mark 
the  variety  of  the  tree  as  it  was  to  give  the  name  of  the  grower 
and  the  locality  where  grown.  The  legislature  no  doubt  con- 
sidered it  as  important  to  protect  the  purchaser  in  obtaining 
the  kind  or  variety  of  tree  purchased  as  to  protect  him  from 
the  diseases  and  pests  with  which  fruit  trees  are  sometimes 
infected.  A  purchaser  might  be  injured  more  by  the  failure 
of  the  seller  to  deliver  him  the  kind  of  trees  purchased  than 
he  would  be  by  delivering  him  trees  infected  with  insects  or 
disease,  since  the  insects  or  disease  might  be  gotten  rid  of 
while  a  seedling  or  some  inferior  kind  of  apple  tree  could 
not  be  easily  changed  to  a  standard  variety. 

This  court  has  held  in  a  number  of  cases  that  the  provisions 
of  an  act  which  relate  directly  or  indirectly  to  the  same  sub- 
ject and  have  an  actual  connection  and  are  not  foreign  to  the 
subject  expressed  in  the  title  may  be  united  in  the  same  act. 
(PioTieer  Irr.  Dist  v.  Bradley,  8  Ida.  310,  101  Am.  St.  201, 
68  Pac.  295.)  As  bearing  upon  this  subject,  see,  also,  State 
V.  Doherty,  3  Ida.  384,  39  Pac.  855 ;  State  v.  Dolan,  13  Ida. 
693,  92  Pac.  995,  14  L.  R.  A.,  N.  S.,  1259;  Kessler  v.  Fritch- 
num,  21  Ida.  30,  19  Pac.  692. 

This  court  held  in  Pioneer  Irr,  Dist,  v,  Bradley,  supra,  that 
however  numerous  the  provisions  of  an  act  may  be,  if  they 
can  be,  by  fair  intendment,  considered  as  falling  within  the 
subject  matter  legislated  upon  in  such  act,  or  necessary  as 
ends  and  means  to  the  attainment  of  such  subject,  the  act 
will  not  be  in  conflict  with  said  constitutional  provision. 

The  title  to  such  act  is  not  of  such  a  character  as  to  mis- 
lead or  deceive  either  the  legislature  or  the  public  as  to  the 
legislative  intent.  It  is  broad  enough  to  cover  the  subject 
dealt  with  in  the  act,  and  the  provisions  of  said  sec.  13  clearly 
come  within  said  title,  and  are  not  repugnant  to  said  provision 
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of  the  constitution  because  of  not  being  included  within  the 
title. 

It  is  the  well-established  rule  that  where  there  is  a  doubt 
as  to  the  subject  expressed  in  the  title,  the  doubt  should  be 
resolved  in  favor  of  the  validity  of  the  act ;  but  it  seems  to  us 
there  can  be  no  doubt  here.  Said  provisions  of  sec.  13  clearly 
come  within  the  subject  expressed  in  the  title  and  are  germane 
to  the  subject  of  horticulture. 

The  trial  court  therefore  erred  in  holding  that  said  act  was 
unconstitutional  and  in  sustaining  said  demurrer.  The  judg- 
ment is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  expressed  in  this 
opinion.     Costs  are  awarded  to  the  appellant. 

Truitt,  J.,  concurs. 


(September  28,  1914.) 

Mrs.  a.  E.  RASMUSSEN,  Respondent,  v.  MARTIN  SILK, 

Appellant. 

[143  Pac.  525.] 

Injunction — Public  Highway — ^Vacation  of — Establishment  of. 

1.  Where  a  public  highway  has  run  diagonally  across  a  40-acre 
tract  owned  by  plaintiff,  and  the  proper  authorities  have  established 
a  new  highway  along  the  line  of  said  40-acre  tract,  at  the  instance 
and  request  of  the  owner,  and  vacated  the  "diagonal  road,"  condi- 
tioned on  the  plaintiff's  placing  the  newly  established  highway  in  a 
good  and  passable  condition  as  a  public  highway,  the  public  has  a 
right  to  travel  the  "diagonal  road"  until  such  condition  is  complied 
with,  and  the  vacation  of  such  ^'diagonal  road"  does  not  take  place 
until  the  new  highway  is  placed  in  proper  condition. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Gooding  County.     Hon.  C.  0.  Stockslager,  Judge. 

Action  to  enjoin   the   defendant  from   traveling  upon   a 
certain  road  that  had  been  conditionally  vacated.    Judgment 
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granting  the  defendant  the  right  to  travel  upon  the  "diagonal 
road"  until  the  newly  established  road  is  put  in  proper  con- 
dition.   Affirmed. 

Martin  Silk,  pro  se,  cites  no  authorities. 

A.  F.  James,  for  Respondent. 

The  vacation  of  highways  is  not  a  taking  of  property  for 
which  compensation  must  be  made.  {Swift  v.  Santa  Bar- 
bara County,  16  Cal.  App.  72,  116  Pac.  317;  Levee  Dist.  v. 
Farmer,  101  Cal.  178,  35  Pac.  569,  23  L.  E.  A.  388;  State  v. 
Deer  Lodge  County,  19  Mont.  582,  49  Pac.  147.) 

SULLIVAN,  C.  J. — This  action  was  brought  to  enjoin  and 
restrain  the  defendant  from  traveling  a  certain  highway  or 
road  passing  diagonally  across  a  40-acre  tract  of  land  owned 
by  the  plaintiff,  and  a  qualified  injunction  was  granted.  The 
appeal  is  from  the  judgment  granting  such  injunction. 

It  appears  from  the  record  that  the  plaintiff  and  defendant 
own  adjoining  tracts  of  land,  and  a  highway  or  road  desig- 
nated in  the  record  as  a  ''diagonal  road"  runs  across  a  40-acre 
tract  owned  by  the  plaintiff ;  that  the  plaintiff  desired  to  have 
said  highway  or  road  vacated  and  a  highway  or  road  placed 
on  the  line  of  the  legal  subdivisions  owned  by  the  parties, 
and  that  on  the  20th  day  of  March,  1913,  the  plaintiff,  defend- 
ant and  others  petitioned  the  board  of  highway  commissioners 
of  the  Gooding  Highway  District  for  the  establishment  of  a 
highway  on  the  line  between  the  land  of  the  parties,  as  above 
stated,  which  road  was  to  be  located  wholly  upon  the  land 
owned  by  the  plaintiff.  It  is  alleged  in  the  complaint  that 
the  plaintiff  did  by  deed  of  dedication  convey  and  dedicate 
to  the  said  highway  district  said  strip  of  land  for  said  road, 
and  that  the  board  of  highway  commissioners  thereafter  at 
a  regular  meeting  established  a  public  highway  on  and  over 
the  land  so  dedicated,  and  vacated  said  ''diagonal  road"  and 
clased  the  same  from  travel  of  any  kind.  It  is  also  alleged 
that  immediately  thereafter  the  said  board  of  highway  com- 
missioners, acting  by  and  through  their  road  director,  opened 
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to  public  travel  and  traffic  the  aforesaid  strip  of  land  so  con- 
veyed and  dedicated  to  the  said  highway  district,  and  worked 
the  same,  making  it  suitable  for  travel  and  use  as  a  highway. 

It  is  also  alleged  that  the  defendant  repeatedly  tore  down 
the  plaintiff's  fences  placed  across  said  ''diagonal  road"  after 
said  highway  board  had  declared  the  same  closed. 

The  defendant  answered,  admitting  some  of  the  allegations 
of  the  complaint,  but  denied  that  the  highway  as  accepted  and 
laid  out  by  the  highway  commissioners  had  been  put  in  a  suit- 
able condition  to  travel  by  the  plaintiff,  who  had  promised  to 
put  said  new  highway  in  a  passable  and  fit  condition  for  gen- 
eral highway  purposes,  and  that  the  time  for  the  abandon- 
ment of  said  "diagonal  road"  was  contingent  on  the  plain- 
tiff's giving  possession  of  said  strip  of  land  and  putting  it  in 
a  safe,  fit  and  passable  condition  for  public  use. 

The  court  after  hearing  the  case  and  hearing  the  statement 
made  by  the  defendant,  granted  a  qualified  injunction  against 
the  defendant's  interfering  with  the  plaintiff's  fences  placed 
across  said  ** diagonal  road,"  which  injunction  provided,  how- 
ever, **that  a  certain  highway  laid  out  by  the  Gooding  High- 
way District  adjoining  and  between  plaintiff's  and  defendr 
ant's  aforesaid  land  [here  follows  a  description  of  the  land] 
shall  be  made  passable  and  fit  for  public  travel  for  highway 
purposes  and  as  suitable  for  the  same  as  the  aforesaid 
'diagonal  road,'  and  provided,  further,  that  in  case  the  re- 
moval of  plaintiff's  ditch  in  the  aforesaid  highway  be  neces- 
sary to  make  such  highway  suitable  and  fit  for  highway  pur- 
poses, then  the  plaintiff  shall  remove  such  portion  or  portions 
as  may  be  necessary  for  the  same,"  etc. 

It  is  evident  from  said  decision  or  judgment  of  the  court 
that  the  defendant  is  granted  the  right  to  travel  said 
"diagonal  road"  until  the  new  road  is  put  in  a  fit  and  suit- 
able condition  for  public  travel.  We  think  that  fully  pro- 
tects the  rights  of  the  defendant.  Under  that  judgment  he 
has  a  right  to  remove  any  obstructions  placed  across  the 
"diagonal  road"  and  to  tFavel  it  as  a  public  highway  until 
said  new  highway  is  put  in  a  fit  and  passable  condition  for 
travel.    Under  the  provisions  of  said  injunctive  judgment, 
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the  defendant  is  not  enjoined  from  traveling  said  **  diagonal 
road,"  and  has  the  absolute  right  to  travel  the  same  until 
the  plaintiff  puts  the  new  road  in  a  suitable  condition  for 
public  travel.  It  therefore  devolves  upon  the  plaintiff  to 
place  the  new  highway  in  a  suitable  condition  for  travel  be- 
fore she  can  enforce  said  injunction  against  the  defendant 
and  prevent  him  from  traveling  said  ''diagonal  road." 

The   judgment   ia  affirmed,   with   costs  in   favor   of   the 
respondent. 

Truitty  J.,  concurs. 


(September  29,  1914.) 

BEN  Q.  PETTINGILL,  as  Receiver  of  the  BOISE  STATE 
BANK,  LTD.,  Respondent,  v.  W.  H.  MacWILLIAMS, 
Appellant. 

[143  Pac.  524.] 

Pbomissobt  Notb — TiTLB  TO — Vkedict — Sufficiency  of — Attobkkt*s 
Fkes. 

1.  Evidence  held  sufficient  to  sustain  the  verdict  of  the  jury  and 
the  judgment  of  the  court  awarding  attorney's  fees. 

2.  Held,  that  the  bank  came  into  the  possession  of  said  promis- 
sory note  in  due  course  and  before  maturity. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  recover  on  a  promissory  note.  Judgment  for  the* 
plaintiff.    Affirmed. 

I.  W.  Kenward,  J.  A.  Elston  and  W.  C.  Bicknell,  for 
Appellant. 

The  owner  of  plaintiff's  exhibit  **P"  does  not  hold  the 
same  in  due  course  of  business  and  the  dates  of  the  indorse- 
ments thereon  are  immaterial,  the  indorsee,  Bank  of  Montreal, 
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not  having  indorsed  the  same.  For  these  reasons  instruction 
No.  3  has  no  application  to  the  facts  in  this  case,  and  would 
have  the  effect  to  mislead  and  confuse  the  jury^  {People  v. 
Dunn,  1  Ida.  74.) 

Claude  W.  Gibson,  for  Respondent. 

The  law  presumes  the  party  in  possession  to  be  a  holder  in 
due  course,  and  this  presumption  persists  in  each  and  every 
person  that  has  ever  been  a  holder,  so  that  when  the  last 
holder  brings  an  action,  he  can  rely  on  this  presumption  that 
each  indorser  was  a  holder  in  due  course.  {Sperry  v.  Spauld- 
ing,  45  Cal.  544;  Brown  v.  Spofford,  95  U.  S.  474,  24  L.  ed. 
508;  Craig  v.  Palo  Alto  Stock  Farm,  16  Ida.  701,  102  Pac. 
393;  Meadowcraft  v.  Walsh,  15  Mont.  544,  39  Pac.  914.) 

There  was  enough  evidence  before  the  court  upon  which  to 
adjudge  reasonable  attorney's  fees  as  provided  in  the  note. 
{Broadbent  v.  Brumback,  2  Ida.  366,  16  Pac.  555;  Warren 
V.  Stoddard,  6  Ida.  692,  59  Pac.  540;  Porter  v.  Title  Guaranty 
etc.  &  Co,,  17  Ida.  364,  106  Pac.  299,  27  L.  R.  A.,  N.  S.,  Ill, 
Monroe  v,  Fohl,  72  Cal.  568,  14  Pac.  514;  McNamara  v.  Oak- 
land Bldg.  cfe  Loan  Assn.,  131  Cal.  336,  63  Pac.  670,  and  cases 
cited;  Woodward  v.  Brown,  119  Cal.  283,  63  Am.  St.  108,  51 
Pac.  2,  542.) 

SULLIVAN,  C.  J. — This  action  was  brought  by  the  receiver 
of  the  Boise  State  Bank  to  recover  on  a  promissory  note  exe- 
cuted by  the  defendant.  Said  promissory  note  had  been 
deposited  with  said  bank  as  collateral  security  for  the  pay- 
ment of  a  promissory  note  executed  by  the  Crown  Coal  &  Coke 
Co.  The  cause  was  tried  by  the  court  with  a  jury  and  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $500,  on 
which  verdict  a  judgment  was  entered.  The  appeal  is  from 
the  judgment. 

A  number  of  errors  are  assigned  which  go  to  the  admission 
of  certain  evidence,  to  the  denying  of  defendant's  motion  for 
a  nonsuit,  and  to  the  giving  and  refusing  to  give  certain 
instructions. 
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After  a  careful  examiDation  of  the  record,  we  find  no  error 
in  the  action  of  the  court  in  admitting  evidence,  and  are  fully 
satisfied  that  the  evidence  is  sufficient  to  sustain  the  verdict. 
The  instructions  given  by  the  court  fairly  cover  the  case,  and 
under  the  evidence  the  court  did  not  err  in  giving  instruc- 
tions or  in  refusing  to  give  certain  instructions  requested  by 
the  defendant. 

This  court  does  not  think  it  necessary  to  prepare  any  ex- 
tended opinion  in  this  case  and  specifically  pass  upon  each 
assignment  of  error.  The  evidence  shows  that  the  Boise  State 
Bank  came  into  the  possession  of  said  promissory  note  in  due 
course  and  before  maturity;  that  it  transferred  said  note  as 
collateral  to  another  bank,  and  that  it  was  thereafter  returned 
to  the  Boise  State  Bank  and  was  held  by  said  receiver  as 
collateral  at  the  time  this  action  was  tried.  Clearly,  under 
the  law,  the  receiver  had  the  right  to  maintain  this  action  for 
the  collection  of  said  note. 

A  question  is  raised  in  regard  to  the  sufficiency  of  the  evi- 
dence to  sustain  that  part  of  the  judgment  awarding  fifty 
dollars  attorney's  fees.  We  think,  under  the  evidence,  the 
court  was  fully  justified  in  awarding  that  amount  as  attor- 
ney's fees. 

Finding  no  reversible  error  in  the  record,  the  judgment 
must  be  affirmed,  and  it  is  so  ordered.  Costs  awarded  in 
favor  of  respondent. 

Truitt,  J.,  concurs. 
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(September  30,  1914.) 

BOISE  DEVELOPMENT  COMPANY,  LTD,  Appellant,  v. 
BOISE   CITY,   a  Municipal   Corporation,   Respondent. 

[143  Pac.  531.] 

Contract  of  Municipal  (Corporation — ^When  Void— What  Consti- 
tutes Debt  or  Liability  Under  Section  3,  Article  8  of  Con- 
stitution —  Constitutional  Construction  —  What  Constitutes 
Indebtedness  fob  Ordinary  and  Necessary  Expenses  —  New 
Debt. 

1.  When  a  citj  enters  into  a  contract  by  the  terms  of  which 
it  becomes  liable  for  a  large  expenditure  of  money,  exceeding  in 
that  year  the  income  and  revenue  provided  for  it  for  said  year, 
without  fully  complying  with  all  the  provisions  of  sec.  3,  art.  8  of 
the  constitution  of  Idaho  relating  to  such  expenditure,  held,  that 
said  contract  is  void. 

2.  The  word  "liability,"  as  used  in  said  section,  has  its  ordinary 
meaning,  and  signifies  the  state  of  being  bound  in  law  and  justice 
to  pay  an  indebtedness  or  discharge  some  obligation. 

3.  Where  uncertain  and  contingent  claims  for  alleged  damages 
to  the  property  of  a  corporation  against  a  city  are  made  a  part 
of  the  consideration  of  a  contract  entered  into  between  them,  and 
said  claims  have  never  been  liquidated,  settled,  or  reduced  to  a 
definite  fixed  amount  of  indebtedness  against  said  city,  before  the 
date  of  the  contract,  by  a  judgment  or  decree  of  court,  arbitration, 
compromise,  nor  in  any  manner  whatever,  if  these  sums  are  liqui- 
dated, settled  and  fixed  as  a  definite  amount  of  indebtedness  against 
the  city  for  the  first  time  by  the  contract  itself,  held,  that  this 
would  constitute  a  new  debt. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  Carl  A.  Davis,  Judge. 

Action  for  damages  for  breach  of  contract.    Judgment  for 
defendant,  dismissing  said  action.    Affirmed. 

Smead,  Elliott  &  Healy  and  Hawley,  Puckett  &  Hawley,  for 
Appellant. 

A  claim  for  uncertain  and  unliquidated  damages  is  not  a 
debt.     (Jackson  v.  Bell,  31  N.  J.  Eq.  554.) 
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Our  supreme  court  has  had  sec.  3,  art.  8  of  the  constitution 
under  consideration  many  times.  On  every  occasion  when  the 
prohibition  has  been  applied,  there  has  been  a  true  indebted- 
ness involved.  {Ada  County  v.  Bullen  Bridge  Co.,  5  Ida. 
79,  47  Pac.  818,  36  L.  R.  A.  367;  Ball  v.  Bannock  County,  5 
Ida.  602,  51  Pac.  454;  Dunbar  v.  Board  of  Commrs,,  5  Ida. 
407,  49  Pac.  409;  Bannock  County  v.  Bunting  <&  Co.,  4  Ida. 
156,  37  Pac.  277.) 

The  case  of  Feil  v.  Coeur  d'Alene  City,  23  Ida.  32,  129 
Pac.  643,  43  L.  E.  A.,  N.  S.,  1095,  a  case  cited  by  the  city, 
deals  with  a  true  indebtedness. 

The  California  court,  in  which  state  the  section  is  identical 
with  our  own,  and  the  construction  of  which  court  has  been 
quoted  with  approval  by  our  own,  has  construed  the  section 
exactly  as  we  contend  for.  {McBean  v.  City  of  Fresno,  112 
Cal.  159,  53  Am.  St.  191,  44  Pac.  358,  31  L.  R.  A.  794;  Smilie 
V.  Fresno  County,  112  Cal.  311,  44  Pac.  556 ;  Johnson  v.  Bank 
of  Lake,  125  Cal.  6,  73  Am.  St.  17,  57  Pac.  664;  Boland  v. 
Clark,  143  Cal.  176,  76  Pac.  958.) 

Liability  to  pay  money  arising  out  of  tort  is  not  the  creation 
of  an  indebtedness.  {Ft.  Dodge  Electric  Light  &  Power  Co. 
V.  Ft.  Dodge,  115  Iowa,  568,  89  N.  W.  7;  Conner  v.  Nevada, 
188  Mo.  148,  107  Am.  St.  314,  86  S.  W.  256;  Lorence  v. 
Bean,  18  Wash.  36,  50  Pac.  582 ;  Bloomington  v.  Perdue,  99 
111.  329 ;  Rice  v.  Des  Moines,  40  Iowa,  638 ;  Little  v.  Portland, 
26  Or.  235,  37  Pac.  911;  Cook  v.  Aiisonia,  66  Conn.  413,  34 
Atl.  183;  Smith  v.  St.  Joseph,  122  Mo.  643,  27  S.  W.  344.) 

The  compromise  of  an  action  or  claim  is  not  the  creation  of 
a  debt.  {Chicago  v.  Pittsburg  etc.  Co.,  244  111.  220,  135 
Am.  St.  316,  91  N.  E.  422;  Comjers  v.  Kirk,  78  Qa.  480,  3 
S.  E.  442.) 

The  contract  does  not  create  a  new  liability.  Indebtedness 
already  existing  may  be  paid  in  a  given  year,  though  the  sum 
so  paid  exceeds  the  income  of  that  year.  {Ilickey  v.  Nampa, 
22  Ida.  41,  124  Pac.  280.) 

If  the  right  to  a  compromise  is  considered  best  to  the  city's 
interest,  the  exercise  of  this  discretion  vested  in  the  council 
will  not  be  reviewed  by  the  courts.     {Pike  v.  State  Land 
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Board,  19  Ida.  268,  Ann.  Cas.  1912B,  1344,  113  Pac.  447; 
Murphy  v.  Chicago,  E.  I.  etc.  By.  Co.,  247  111.  614,  93  N.  E. 
381.) 

Charles  F.  Reddoch,  for  .'Eespondent. 

It  is  safe  to  presume  that  if  the  city  had  sufficient  funds 
available  with  which  to  carry  out  the  scheme  of  improvement 
contemplated,  an  appropriation  would  have  been  made  for 
that  purpose,  and  in  that  event  the  contract  might  in  some 
of  its  phases  be  legal,  but.  the  contrary  conclusively  appears. 
It  provides  for  future  improvements  and  future  payments  of 
at  least  $5,000  a  year  for  at  least  five  years,  with  no  provision 
made  at  the  time  of  the  execution  of  the  contract  for  defray- 
ing this  expense,  in  direct  violation  of  sec.  3,  art.  8  of  the  con- 
stitution. {Hickey  v.  City  of  Nampa,  22  Ida.  41,  124  Pac. 
280;  Veatch  v.  City  of  Moscmv,  18  Ida.  313,  21  Ann.  Cas. 
1332,  109  Pac.  722;  McNutt  v.  Lemhi  County,  12  Ida.  63,  84 
Pac.  1054;  Ada  County  v.  BuUen  Bridge  Co.,  5  Ida.  79,  47 
Pac.  818,  36  L.  E.  A.  367 ;  Dunbar  v.  Board  of  Commrs.,  5 
Ida.  407,  49  Pac.  409 ;  Bannock  Co.  v.  Bunting  &  Co.,  4  Ida. 
156,  37  Pac.  277.) 

A  city  indebtedness  incurred  during  one  fiscal  year  cannot 
be  paid  from  the  income  and  revenue  of  a  future  fiscal  year, 
unless  a  fund  is  specially  provided  for  the  purpose,  and  col- 
lected therefor  in  such  future  year.  {Theiss  v.  Hunter,  4 
Ida.  788,  45  Pac.  2 ;  Swn  Francisco  Oas  Co.  v.  Brickicedel,  62 
Cal.  641 ;  Feil  v.  City  of  Coeur  d'Alen^,  23  Ida.  32,  129  Pac. 
643,  43  L.  R.  A.,  N.  S.,  1095;  Ramsey  v.  City  of  Shelbyinlle, 
119  Ky.  180,  83  S.  W.  116,  1136,  68  L.  R.  A.  300;  Eaton  v. 
Mimnmigh,  43  Or.  465,  73  Pac.  754;  O'Neil  Engineering  Co. 
V.  Town  of  Ryan,  32  Okl.  738,  124  Pac.  19;  Campbell  v.  State, 
23  Okl.  109,  99  Pac.  778.) 

TRUITT,  J. — This  action  was  commenced  by  the  appellant 
as  plaintiff  in  the  court  below  to  recover  damages  from  re- 
spondent, Boise  City,  for  breach  of  a  written  contract  entered 
into  between  appellant  and  respondent  on  the  27th  day  of 
December,  1911. 
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The  complaint  sets  out  said  contract  in  full,  and,  though  the 
same  is  quite  lengthy,  for  the  reason  that  it  is  the  basis  of  the 
action  and  there  is  much  controversy  as  to  the  meaning  and 
legal  effect  of  its  terms,  we  think  it  proper  to  give  it  in  full 
as  follows: 

**This  agreement,  made  and  entered  into  this  27th  day  of 
December,  1911,  by  and  between  Boise  City,  a  municipal  cor- 
poration of  the  state  of  Idaho,  acting  herein  by  the  duly 
elected  and  qualified  mayor  and  clerk  of  said  municipal  cor- 
poration, by  and  through  the  authority  of  its  duly  elected  and 
qualified  common  council,  and  Boise  Development  Company, 
Ltd.,  a  corporation  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Idaho,  with  its  principal  place 
of  business  at  Boise  City,  Ada  County,  Idaho,  Witnesseth: 

'*That  whereas  the  said  Boise  City  is  the  owner  of  certain 
real  property  commonly  known  and  designated  as  the  Julia 
Davis  Park,  lying  and  being  along  the  north  bank  of  Boise 
River,  between  the  Ninth  Street  bridge  and  the  Broadway 
bridge  leading  across  said  river  from  said  city,  part  of  which 
property  is,  at  the  present  time  bottom  land  of  said  Boise 
river,  and  being  cut  up  by  many  small  arms  of  said  river, 
and  said  land  is  not  in  a  compact  form,  and  it  is  the  desire 
of  the  said  Boise  City  to  fill  in  the  wasted  parts  of  said 
land  and  to  establish  a  permanent  park,  and  to  grade  and 
beautify  said  land,  and  otherwise  improve  the  same,  in  order 
to  get  the  same  in  shape,  and  in  order  to  protect  the  same 
from  the  action  of  erosion  of  Boise  river,  and  to  place  such 
embankments  and  structures,  and  to  drive  piles,  and  to  do 
other  necassary  and  proper  work  in  order  to  protect  the 
said  land  and  to  give  the  said  river  at  this  vicinity  a  uniform 
width  and  a  uniform  bank  along  the  said  north  bank  of  said 
river  between  the  said  bridges  hereinbefore  mentioned ; 

**And  whereas,  the  said  Boise  Development  Company,  Ltd., 
is  owner  of  certain  interests  in  certain  real  property  lying 
along  the  south  bank  of  said  river  and  directly  opposite  and 
across  said  river  from  the  property  hereinbefore  mentioned, 
belonging  to  said  Boise  City ; 
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"And  whereas,  the  said  Boise  City  is  desirous  of  reclaim- 
ing certain  lands  on  the  south  bank  of  said  Boise  River,  the 
same  being  opposite  to  the  said  Julia  Davis  Park  and  adja- 
cent to  certain  property  owned  by  the  Boise  Development 
Co.,  Ltd.,  and  known  as  Boise  City  Park  Subdivision,  situ- 
ate in  Ada  County,  Idaho ; 

''And  whereas,  it  is  necessary  and  convenient,  and  to  the 
best  interests  of  said  Boise  City  to  establish  a  uniform  width 
of  said  river  between  the  said  Broadway  bridge  and  the  said 
Ninth  Street  bridge,  and  also  to  establish  uniform  banks  on 
the  south  and  north  banks  of  said  river  between  the  said 
bridges ; 

"And  whereas,  it  is  the  intention  of  said  Boise  City  from 
time  to  time  to  do  such  work  and  construct  such  dams,  break- 
waters and  improvements  as  shall  be  necessary  and  proper 
to  establish  a  uniform  width,  and  to  provide  uniform  banks 
on  the  said  river  between  the  said  Ninth  Street  and  the  said 
Broadway  bridges; 

"And  whereas,  there  is  now  pending  in  the  District  Court 
of  the  Third  Judicial  District  of  the  State  of  Idaho,  in  and 
for  Ada  County,  a  certain  action  brought  by  the  said  Boise 
Development  Co.,  Ltd.,  wherein  Boise  City  has  been  made 
a  party  defendant,  wherein  it  is  sought  to  restrain  the  said 
city  and  others  from  the  construction  of  a  proposed  wing 
dam  or  breakwater  in  the  said  Boise  River  between  the  said 
Ninth  Street  and  Broadway  bridges; 

"And  whereas,  it  is  mutually  desired  between  the  said 
parties  hereto  to  effect  an  amicable  settlement  of  the  con- 
troversy involved  in  said  action,  and  to  beautify  and  improve 
the  north  and  south  banks  of  said  river  between  the  said 
bridges ; 

"Now  therefore,  in  consideration  of  the  foregoing  condi- 
tions and  in  consideration  of  the  covenants,  agreements  and 
stipulations  hereinafter  set  out  to  be  kept  and  performed,  it 
is  mutually  agreed  between  the  said  Boise  City,  hereinafter 
known  as  a  party  of  the  first  part,  and  the  Boise  Develop- 
ment Co.,  Ltd.,  hereinafter  known  as  the  party  of  the  sec- 
ond part,  as  foUowSi  to  wit: 
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*'The  party  of  the  first  part  agrees  to  commence  imme- 
diately upon  the  construction  of  such  breakwaters  or  other 
structures  on  the  south  bank  of  said  Boise  river  as  shall  be 
necessary  to  give  the  said  Boise  river  a  channel  of  uniform 
width  between  the  said  Ninth  Street  bridge  and  the  Broad- 
way bridge,  and  particularly  to  protect  the  said  Boise  City 
Park  Subdivision,  a  property  of  the  party  of  the  second  part, 
hereinbefore  referred  to,  from  damage  which  might  be  incurred 
to  said  property  due  to  the  usual  and  ordinary  flow  of  said 
Boise  river.  It  is  further  agreed  that  as  a  measure  pre- 
liminary to  the  construction  of  said  uniform  channel,  the 
party  of  the  first  part  will  proceed  immediately  to  construct 
a  wing  dam  from  the  south  bank  of  the  Boise  river  at  a 
point  on  the  north  line  of  Boise  City  Park  Subdivision  as  the 
same  appears  from  the  official  plat  thereof  now  on  file  in  the 
office  of  the  county  recorder  of  Ada  county,  state  of  Idaho, 
opposite  the  point  where  the  said  river  is  divided  by  a  cer- 
tain bar  or  island  lying  between  the  said  Subdivision  and  the 
said  Julia  Davis  Park,  said  dam  to  extend  from  the  said  point 
to  the  head  of  said  bar  or  island,  and  to  be  so  constructed  as  to 
shut  off  the  flow  of  water  between  said  bar  or  island,  and  the 
said  Subdivision,  and  to  turn  the  same  into  the  middle  of  said 
channel  along  the  north  side  of  said  bar  or  island;  and  the  said 
party  of  the  first  part  will  at  the  same  time  construct  along  the 
south  bank  of  said  river  from  the  said  wing  dam  to  Broadway 
bridge,  a  temporary  breakwater  of  rip-rap  sufficient  to  protect 
the  lands  lying  behind  the  said  temporary  protection  from 
overflow  or  erosion  due  to  the  ordinary  and  usual  flow  of 
said  river,  until  the  completion  of  the  permanent  uniform 
channel  hereinbefore  provided  for. 

''II. 

''The  party  of  the  first  part  further  agrees  to  fill  in  be- 
tween the  south  bank  of  said  river  as  established  by  the 
building  of  the  said  wing  dam  provided  for  in  paragraph  I 
hereof,  with  such  solid  filling  material  as  earth,  sand,  gravel, 
or  equally  solid  fill  as  it  shall  have  at  its  disposal,  and  such 
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fill  shall  exclude  garbage,  sweepings  and  unsightly  or  un- 
cleanly materials  likely  to  injure  the  sale  of  the  property 
in  said  subdivision,  or  detrimental  to  health ;  to  level  the  same 
after  filling,  and  to  plat,  grade,  construct,  maintain  and  sod 
the  said  property  thus  reclaimed  as  a  public  park.  It  is  fur- 
ther agreed  that  said  reclaimed  property  shall  not  be  filled 
to  a  higher  level  at  any  point  of  the  same  than  the  present 
street  grade  of  Earle  Street  in  said  subdivision  as  platted. 
The  party  of  the  first  part  further  agrees  to  expend  in  the 
reclaiming,  filling  and  improving  the  park  on  the  south  side 
of  said  Boise  river,  at  least  $5,000  each  and  every  year  from 
and  after  the  date  of  this  agreement  for  a  period  of  at  least 
five  years  and  to  complete  the  said  work  of  establishing  a 
uniform  channel,  reclaiming  the  said  property  and  filling, 
grading  and  sodding  the  same  ready  for  opening  as  a  public 
park,  at  a  time  not  to  exceed  eight  years  from  the  date  of 
this  agreement. 

''III. 
**The  party  of  the  first  part  further  agrees  to  construct 
Riverside  Drive  as  platted,  to  a  grade  to  be  furnished  by  the 
party  of  the  second  part,  according  to  official  plat  of  Boise 
City  Subdivision  and  field  notes  thereof ;  to  construct  cement 
curbs  along  both  sides  of  said  drive  and  to  plant  desirable 
shade  trees  on  both  sides  thereof  at  a  distance  of  from  twenty- 
five  to  forty  feet  apart,  from  point  of  intersection  of  said 
drive  with  Ninth  Street  Pike  to  the  easterly  end  of  said 
subdivision;  to  construct  a  cement  sidewalk,  or  cause  the 
same  to  be  constructed,  from  the  south  end  of  Ninth  Street 
bridge  to  the  point  of  intersection  of  said  drive  with  Ninth 
Street  Pike,  a  distance  of  approximately  three  hundred  to 
four  hundred  feet.  Any  fill  acquired  from  grading  down 
said  drive  shall  be  placed  in  the  depression  at  the  easterly 
end  of  said  subdivision  at  the  point  where  the  old  channel 
of  the  Boise  river  formerly  flowed. 

''IV. 

"The  party  of  the  first  part  also  agrees,  at  some  time  not 
later  than  five  years  from  the  date  hereof,  to  construct  a  sur- 
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face  for  such  Riverside  Drive  of  oil  macadam  or  some  other 
hard  substance  equally  durable  and  desirable. 

**Said  drive  shall  be  commenced  at  Ninth  Street  Pike  not 
later  than  May  1,  1912,  and  shall  be  completed,  surfaced,  and 
graded  in  the  style  of  a  turnpike,  with  the  exception  of  said 
oil  macadam  or  other  hard  surface,  to  Broadway  Bridge,  not 
later  than  October  1,  1912. 

**It  is  further  agreed  that  no  part  of  the  cost  of  construc- 
tion or  of  paving  or  surfacing  said  drive  shall  at  any  time 
hereafter  be  assessed  against  the  abutting  property  in  said 
subdivision,  or  against  the  owners  thereof. 

"The  title  to  the  said  pile  breakwater  at  present  erected 
along  the  northerly  line  of  said  subdivision  shall  remain  in 
the  party  of  the  second  part,  with  the  right  to  remove  the 
same;  if  the  same  is  not  removed  by  the  party  of  the  second 
part,  the  party  of  the  first  part  shall  remove  the  same  with 
as  little  destruction  of  materials  as  possible,  to  a  level  with 
the  surrounding  property  as  soon  as  the  uniform  channel  is 
established  on  the  south  side  of  said  river  as  herein  provided 
for. 

**It  is  further  agreed  that  no  franchises  for  public  utilities 
shall  be  granted  on  Riverside  Drive  or  upon  the  park  prop- 
erty along  the  north  line  of  said  subdivision,  without  the 
consent  of  the  party  of  the  second  part;  provided,  however, 
that  the  party  of  the  second  part  shall  retain  the  right  to 
lay  gas,  water,  sewer  and  similar  mains  and  tubing  under 
Riverside  Drive  and  the  said  park  property  to  Boise  river; 
and  the  party  of  the  first  part  hereby  agrees  that  the  party 
of  the  second  part,  its  agents  or  assigns,  shall  be  granted  the 
right  to  cross  the  said  drive  and  park  property  at  the  west- 
erly end  thereof  with  the  tracks  and  rights  of  way  of  a  rail- 
road which  shall  connect  with  the  railroad  to  be  built  along 
Ninth  Street  Pike,  pursuant  to  the  franchise  heretofore 
granted  by  the  county  of  Ada  to  J.  S.  Clark  and  A.  R.  Smith, 
and  similar  trackage  on  Seventh,  Eighth  or  Ninth  streets  in 
Boise  City,  if  the  common  council  of  said  Boise  City  shall 
grant  a  franchise  for  such  trackage  and  right  of  way. 
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"VI. 

**It  is  further  agreed  that  no  scenic  railways,  merry-j?o- 
rounds  or  other  amusement  devices  of  a  like  nature  shall  be 
constructed  on  said  park  property,  and  that  no  zoological  gar- 
dens or  exhibits  shall  be  established  thereon.  No  pavilions 
or  other  structures  shall  be  placed  in  said  park  closer  to 
the  said  subdivision  than  one  hundred  and  fifty  feet  from  the 
north  line  of  said  Riverside  Drive. 

**In  consideration  of  the  foregoing  terms  and  stipulations 
on  the  part  of  the  party  of  the  first  part,  the  party  of  the 
second  part  agrees  as  follows : 

"I. 

"To  dismiss  the  action  now  pending  between  the  parties 
hereto  as  set  out  hereinbefore,  at  its  own  proper  cost. 

"11. 

"To  furnish  for  the  use  of  the  party  of  the  first  part  a 
plat  of  said  Boise  City  Park  Subdivision  and  adjacent  prop- 
erty with  surveyors'  notes  and  all  data  pertaining  to  the 
same. 

"III. 

"Party  of  the  second  part  further  agrees  to  construct  a 
cement  sidewalk  along  the  south  line  of  Riverside  Drive  and 
inside  the  south  curb  line  of  the  same,  to  a  grade  to  conform 
to  the  grade  of  said  street  and  the  southerly  curb  thereof, 
within  twelve  months  after  the  completion  of  said  curb. 

"IV. 

"To  define  the  southerly  line  of  Riverside  Drive  as  platted, 
and  stake  the  same  off  on  the  ground,  and  to  establish  the 
grade  of  the  same  prior  to  the  time  set  for  its  construction. 

"V. 

"To  execute  properly  and  to  deliver  to  the  party  of  the 

first  part,  a  quitclaim  deed  to  all  the  right,  title  and  interest 

of  the  party  of  the  second  part  in  and  to  said  Riverside  Drive, 

Tract  *A,'  and  that  part  of  Lots  9,  4,  13,  and  Tract  'C,' 
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lying  northerly  from  the  southerly  line  of  said  Riverside 
Drive  as  platted,  and  easterly  from  the  Ninth  Street  bridge 
across  said  Boise  River;  it  being  the  intention  of  the  party 
of  the  second  part  to  convey  by  said  deed,  all  its  right,  title 
and  interest  in  and  to  any  and  all  lands  and  riparian  rights 
lying  northerly  from  the  said  southerly  line  of  said  drive 
and  easterly  from  the  said  bridge,  said  land  to  be  used  ex- 
clusively for  park  purposes. 

'*Said  deed  to  be  drawn  as  above  set  out,  properly  exe- 
cuted and  placed  in  escrow  in  the  hands  of  some  third  party, 
to  be  delivered  to  the  party  of  the  first  part  herein  when  his 
contract  shall  have  been  executed  according  to  the  terms 
hereof;  and  in  the  event  of  default  or  failure  on  the  part 
of  the  said  party  of  the  first  part  in  the  execution  of  this 
contract,  said  deed  shall  be  returned  to  the  party  of  the 
second  part,  and  this  contract  jshall  be  null  and  void,  and  of 
no  force  and  effect. 

**In  witness  whereof,  The  party  of  the  first  part  has,  by 
resolution  of  its  common  council,  duly  and  regularly  passed, 
caused  these  presents  to  be  executed,  signed  by  its  mayor 
and  attested  by  its  city  clerk,  under  the  oflScial  seal  of  said 
Boise  City ;  and  the  party  of  the  second  part  has  caused  these 
presents  to  be  executed,  signed  by  its  president  and  attested 
by  its  secretary,  under  the  corporate  seal  of  the  Boise  De- 
velopment Co.,  Ltd. 

**This  agreement  executed  in  duplicate  at  Boise  City,  Ada 
county,  Idaho,  this  27th  day  of  December,  1911." 

This  contract  was  duly  executed  as  to  form. 

The  complaint  further  alleges  performance  of  this  contract 
on  the  part  of  plaintiff  as  far  as  permitted  by  the  defendant. 
It  alleges  a  breach  of  the  same  by  the  defendant  and  claims 
damages  therefor  in  the  aggregate  sum  of  $53,142.70,  with 
costs  and  disbursements. 

To  this  complaint  the  respondent  interposed  a  demurrer 
on  the  ground  that  the  same  does  not  state  a  cause  of  action 
for  various  reasons;  that  two  or  more  causes  of  action  were 
improperly  united ;  for  ambiguity  and  uncertainty ;  and  also 
filed  a  motion  to  strike  out  certain  portions  of  the  complaint, 
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and  a  motion  requiring  appellant  to  elect  as  to  whether  it 
would  proceed  upon  the  alleged  breach  of  said  contract  or 
for  certain  torts  alleged  to  have  been  committed  by  defend- 
ant both  prior  and  subsequent  to  the  execution  of  said  con- 
tract. 

There  are  numerous  points  raised  by  the  pleadings,  and 
some  of  them  are  presented  in  the  briefs  of  the  parties,  but 
only  two  questions  were  argued  at  any  considerable  length, 
these  being  whether  the  contract  sued  on  is  void  under  sec. 
3  of  art.  8  of  the  state  constitution,  and  if  not,  then  whether 
it  is  tdira  vires  under  the  powers  granted  to  the  mayor  and 
council  by  the  charter  of  the  city.  As  either  of  these  points 
would  be  a  bar  to  the  action  if  sustained,  we  deem  it  unneces- 
sary to  pass  upon  them  both  if  the  first  one  decided  in  its 
order  is  sustained.  As  the  first  question  presented  and  ar- 
gued by  respondent  is  as  to  whether  said  contract  is  void 
under  the  inhibition  of  sec.  3  of  art.  8  of  the  constitution  of 
Idaho,  we  will  consider  that  in  its  order,  for  if  the  contention 
of  respondent  is  sustained  as  to  that  point,  it  is  decisive  of 
the  case.    This  section  is  as  follows : 

**No  county,  city,  town,  township,  board  of  education,  or 
school  district,  or  other  subdivision  of  the  state,  shall  incur 
any  indebtedness,  or  liability,  in  any  manner,  or  for  any 
purpose,  exceeding  in  that  year,  the  income  and  revenue  pro- 
vided for  it  for  such  year,  without  the  assent  of  two-thirds 
of  the  qualified  electors  thereof  voting  at  an  election  to  be 
held  for  that  purpose,  nor  unless,  before  or  at  the  time  of 
incurring  such  indebtedness,  provision  shall  be  made  for  the 
collection  of  an  annual  tax  sufficient  to  pay  the  interest  on 
such  indebtedness  as  it  falls  due,  and  also  to  constitute  a 
sinking  fund  for  the  payment  of  the  principal  thereof,  within 
twenty  years  from  the  time  of  contracting  tha  same.  Any 
indebtedness  or  liability  incurred  contrary  to  this  provision 
shall  be  void.  Provided,  that  this  section  shall  not  be  con- 
strued to  apply  to  the  ordinary  and  necessary  expenses 
authorized  by  the  general  laws  of  the  state." 

Under  this  section  the  point  raised  by  the  respondent  is 
that  by  the  terms  of  said  contract  an  indebtedness  or  liabil- 
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ity  is  incurred  exceeding  the  yearly  income  of  the  city  and 
against  said  constitutional  requirements.  The  appellant  takes 
issue  with  respondent  on  this  point  and  maintains  that  the 
city  does  not  incur  any  indebtedness  or  liability  by  the  terms 
and  conditions  of  said  contract.  But  before  taking  up  the 
propositions  of  law  presented  in  the  case,  it  may  be  well  to 
examine  the  contract  in  regard  to  what  the  city  is  required 
to  do  in  order  to  comply  with  its  provisions  and  obligations. 
First,  the  city  agrees  to  commence  immediately  upon  the  con- 
struction of  breakwaters  or  other  structures  necessary  to  con- 
fine the  flow  of  the  Boise  river  to  a  channel  of  uniform  width 
between  the  Ninth  street  bridge  and  the  Broadway  bridge,  a 
distance  of  about  half  a  mile  in  length.  The  Ninth  street 
bridge  is  325  feet  in  length,  and  the  Broadway  bridge  is 
something  near  the  same,  so  that  these  breakwaters  and  other 
structures  would  be  required  to  confine  the  waters  of  the 
river  in  a  channel  of  about  300  feet  in  width,  which,  owing 
to  the  volume  of  water  and  the  nature  of  its  banks,  would  in 
itself  be  no  small  job.  But  the  city  in  the  same  section  of 
the  contract  further  agrees  to  proceed  immediately  to  con- 
struct a  wing-dam  from  the  south  bank  of  the  river  at  a 
point  on  the  north  line  of  Boise  City  Park  subdivision,  oppo- 
site the  point  where  the  river  is  divided  by  the  island  lying 
between  said  subdivision  and  Julia  Davis  Park.  The  city 
also  agrees  at  said  time  to  construct  along  the  south  bank  of 
said  river  from  said  wing-dam  to  Broadway  bridge  a  tempo- 
rary breakwater  of  riprap  suflficient  to  protect  the  lands 
behind  the  same  from  overflow  or  erosion  till  the  permanent 
channel  is  completed. 

Now,  the  construction  of  these  works  must  immediately 
commence;  and  it  will  be  noticed  that  nothing  is  said  as  to 
their  cost  or  how  they  are  to  be  paid  for,  which  is  a  very 
important  matter  with  the  people  who  will  have  to  pay  for 
them.  Then  the  contract  further  provides  that  the  city  shall 
fill  in  between  the  south  bank  of  the  river  as  established  by 
said  wing-dam  and  breakwater  down  to  or  near  the  Ninth 
street  bridge,  making  a  tract  of  about  forty  acres,  with  such 
solid  filling  material  as  earth,  sand,  gravel  or  equally  solid 
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fill  as  it  shall  have  at  its  disposal ;  to  level  the  fill,  plat  and 
construct  it  into  a  public  park.  Now,  if  the  city  did  not  have 
the  material  for  this  fill  at  its  ** disposal,'*  the  question  will 
arise  as  to  where  or  how  this  material  could  be  obtained ;  and 
here  is  where  the  first  mention  is  made  as  to  the  paying  for 
the  expenses  of  any  of  this  work.  The  contract  says  at  this 
point  that  the  city  in  this  reclaiming  work  shall  expend  at 
least  $5,000  each  year  for  five  years  from  the  date  thereof. 
The  city  might  expend  more,  and  we  think  it  quite  probable 
that  it  would  have  to  expend  much  more  than  the  minimum 
sum  in  order  to  complete  this  work  in  the  five  years  providing 
for  such  yearly  payments. 

It  is  further  provided  that  the  city  shall  construct  River- 
side drive  and  do  various  other  things,  all  requiring  more  or 
less  expense,  and  it  must  all  be  complete  within  eight  years 
from  date  of  contract.  It  is  true  that  the  appellant  corpora- 
tion agrees  to  do  certain  things  on  its  part  that  are  specified 
in  said  contract  as  the  consideration  for  the  terms  and  stipu- 
lations on  the  part  of  the  city,  but  there  is  nothing  in  the 
record  other  than  the  contract  itself  to  enlighten  this  court 
as  to  the  value  of  these  things.  However,  this  is  unimportant 
from  our  viewpoint,  because  we  are  not  passing  upon  whether 
this  is  a  favorable  deal  for  the  city,  but  the  question  is:  Did 
it  incur  a  debt  or  liability  when  it  executed  the  same^  And 
we  submit  that  under  a  fair  and  reasonable  construction  of 
said  section  of  our  constitution,  it  did.  If  an  agreement  to 
perform  this  vast  amount  of  work  does  not  incur  a  liability 
on  the  part  of  the  city,  then  the  words  ** incur"  and  ** liabil- 
ity" must  each  be  given  meanings  unknown  to  lexicographers. 

Black's  Law  Dictionary,  2d  edition,  defines  the  word 
''incur"  as  follows:  ** Incur.  Men  contract  debts;  they  incur 
liabilities.  In  the  one  case  they  act  affirmatively;  in  the 
other,  the  liability  is  incurred  or  cast  upon  them  by  act  or 
operation  of  law."  Bouvier,  in  his  Law  Dictionary,  defines 
the  word  ** liability"  as  follows:  ** Responsibility.  Tl^  state 
of  one  who  is  bound  in  law  and  justice  to  do  something  which 
may  be  enforced  by  action.  This  liability  may  arise  from 
contracts  either  express  or  implied,  or  in  consequence  of  torts 


Digitized  by 


Google 


360    BoiSB  Development  Co.,  Ltd.,  v.  Boise  City.    [26  Idaho, 


Opinion  of  the  Court — Truitt,  J. 


committed.  The  state  of  being  bound  or  obliged  in  law  or 
justice." 

Coming  now  to  the  application  of  said  section  of  the  consti- 
tution to  the  contract  in  question,  it  will  be  observed  that 
it  refers  in  terms  to  the  incuiTing  of  indebtedness  or  liability, 
not  expressly  to  the  payment  of  the  indebtedness  or  the  dis- 
charge of  the  liability. 

In  the  case  of  FeU  v.  City  of  Coeur  d'Alene,  23  Ida.  32, 
129  Pac.  643,  43  L.  E.  A.,  N.  S.,  1095,  this  section  came 
directly  before  this  court  for  consideration,  as  it  was  urged 
by  the  appellant  Feil  against  the  validity  of  an  ordinance  of 
the  city  of  Coeur  d'Alene  providing  for  the  purchase  by 
the  city  of  a  waterworks  system,  at  that  time  in  operation 
in  the  city.  As  a  very  similar  question  was  presented  to  the 
supreme  court  of  Washington  in  Winston  v.  City  of  Spokane, 
12  Wash.  524,  41  Pac.  888,  that  case  was  urged  by  respondent, 
City  of  Coeur  d'Alene,  in  support  of  its  ordinance,  but  the 
same  was  held  void,  for  the  reason  that  it  would  create  a 
liability  against  the  city.  Mr.  Justice  Ailshie  delivered  the 
opinion  of  the  court  and  reviewed  the  Winston  case  and 
other  cases  where  it  had  been  followed  as  authority  in  con- 
struing constitutional  provisions  of  other  states  similar  to 
sec.  6,  art.  8  of  the  constitution  of  Washington.  Referring 
to  the  Winston  case  in  said  opinion,  this  court  says : 

**  Since  this  decision  was  announced  by  the  supreme  court 
of  Washington,  in  1895,  a  number  of  very  similar  cases  have 
arisen  throughout  the  various  states,  and  the  opinions  of  the 
courts  adhering  to  this  view  have  invariably  referred  back  to 
the  Winston  case  and  relied  upon  it  as  an  authority,  and  so 
by  citing  that  case  and  the  various  cases  from  other  states 
that  have  followed  the  doctrine  of  that  case,  a  line  of  authori- 
ties has  been  built  up  within  the  last  fifteen  years  which  tend 
to  support  the  contention  made  by  the  respondent  in  this 
case  and  to  sustain  the  validity  of  the  ordinance  here  in 
question An  analysis  and  comparison  of  the  consti- 
tutional provisions  above  quoted  will  at  once  disclose,  how- 
ever, that  none  of  them  were  so  sweeping  and  prohibitive  in 
their  terms  as  sec.  3,  art.  8,  of  our  constitution  above  quoted. 


Digitized  by 


Google 


Sept.  '14.]     Boise  Development  Co.,  Ltd.,  v.  Boise  City.    361 

Opinion  of  the  Conrt — Tmitt,  J. 

We  shall  not  take  the  time  or  space  here  to  draw  the  compari- 
son and  analyze  the  differences  existing  between  those  con- 
stitutional provisions  and  our  own,  but  will  rather  content 
ourselves  with  a  brief  analysis  of  our  own  constitutional  pro- 
vision, and  point  out  what  seems  to  us  the  peculiar  and 
decisive  provisions  of  our  own  constitution  which  should  be 
held  as  conclusive  in  this  case." 
And  further  on  in  the  opinion,  this  language  is  used: 
**The  courts  to  whose  decisions  we  have  above  referred 
have  indulged  in  various  subtleties  and  refinements  of  reason- 
ing to  show  that  no  debt  or  indehtedness  is  incurred  where  a 
municipality  buys  certain  property  and  specifically  provides 
that  no  liability  shall  be  incurred  on  the  part  of  the  city,  but 
that  the  property  shall  be  paid  for  out  of  a  special  fund  to 
be  raised  from  the  income  and  revenue  from  such  property. 
The  reasoning,  however,  of  those  cases  utterly  fails  when  ap- 
plied to  our  constitution,  for  the  reason  that  none  of  those 
cases  deals  with  the  word  'liability,'  which  is  used  in  our 
constitution,  and  which  is  a  much  more  sweeping  and  com- 
prehensive term  than  the  word  *  indebtedness*;  nor  are  the 
words  'in  any  manner  or  for  any  purpose'  given  any  special 
attention  by  the  courts  in  the  foregoing  cases.  The  framers 
of  our  constitution  were  not  content  to  say  that  no  city  shall 
incur  any  indebtedness  'in  any  manner  or  for  any  purpose,' 
but  they  rather  preferred  to  say  that  no  city  shall  incur  any 
indebtedness  or  liability  in  any  manner,  or  for  any  purpose. 
It  must  be  clear  to  the  ordinary  mind  on  reading  this  language 
that  the  framers  of  the  constitution  meant  to  cover  all  kinds 
and  character  of  debts  and  obligations  for  which  a  city  may 
become  bound,  and  to  preclude  circuitous  and  evasive  methods 
of  incurring  debts  and  obligations  to  be  met  by  the  city  or 
its  inhabitants." 

In  the  case  at  bar,  appellant  corporation  seems  to  rely 
mainly  on  McBean  v.  City  of  Fresno,  112  Cal.  159,  53  Am. 
St.  191,  44  Pac.  358,  as  authority  in  support  of  its  contention 
that  said  contract  is  valid,  and  as  this  case  is  not  referred  to 
in  Feil  v.  City  of  Coeur  d'Alene,  we  will  briefly  consider  it. 
This  was  a  case  where  the  court,  no  doubt,  had  strong  equi- 
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table  grounds  in  favor  of  the  validity  of  the  contract  upon 
which  the  action  was  based.  The  facts  show  that  the  city  of 
Fresno  had  provided  a  sewer  system  for  the  city,  but  no 
natural  means  were  available  for  the  disposition  of  its  sewage. 
It  had  provided  sewers  but  had  made  no  provision  for  the 
care  of  their  contents.  These  must  necessarily  be  discharged 
beyond  the  city  limits,  but  before  the  sewers  could  be  used, 
grounds  must  be  secured  for  the  reception  and  treatment  of 
the  waste  matter.  In  these  circumstances,  the  contract  was 
entered  into  with  McBean.  By  the  terms  of  this  contract 
he  agreed  to  take  care  of  the  sewage  of  the  city  for  five 
years  for  the  sum  of  $4,900  per  annum,  payable  quarterly. 
He  gave  a  bond  in  the  sum  of  $10,000  for  the  faithful  per- 
formance of  the  contract  on  his  part.  Now,  in  these  circum- 
stances there  was  an  urgent  necessity  for  the  city  to  make 
some  arrangements  to  dispose  of  its  sewage  at  once.  The 
quarterly  expense  was  small,  and  the  price  was  probably  very 
reasonable.  Moreover,  the  charter  of  the  city  authorized  the 
levying  and  collection  of  a  tax  not  exceeding  ten  cents  on 
each  $100  for  a  sewer  fund,  and  it  was  conceded  that  the  tax 
which  would  be  collected  for  that  fund  was  ample  to  meet  all 
sums  that  might  be  needed  to  pay  McBean  under  said  con- 
tract. Because  of  the  merit  of  the  contract  and  the  pressing 
necessity  for  some  means  to  take  care  of  the  sewage  of  the 
city,  we  believe  the  better  judgment  of  the  court  was  some- 
what biased  by  its  desire  to  actually  benefit  the  people  of  the 
city.  In  fact,  as  a  matter  of  public  policy,  the  execution  of 
this  contract  might  well  be  justified.  But  when  the  court 
attempts  by  argument  to  escape  the  force  and  effect  of  the 
constitutional  provision  under  consideration  and  show  that 
the  city  incurred  no  liability  under  the  contract,  we  submit 
that  its  reasoning  is  not  sound.     It  says : 

**Ina  certain  very  restricted  sense  it  may  be  said  that  a 
liability  is  created  by  a  contract  such  as  this ;  but  to  call  it  a 
present  liability  for  the  aggregate  amount  of  the  payments  in 
the  contract  contemplated  thereafter  to  be  made  is  not  legally 
permissible.  A  liability  to  the  city  would  arise  upon  breach 
of  contract,  but  the  constitution  never  meant  to  protect  the 
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city  from  the  consequences  of  its  own  wilful  and  tortious 
acts.'' 

But  if  this  contract  was  valid,  would  not  the  courts  inter- 
vene to  compel  the  city  authorities  to  comply  with  all  its  terms 
and  provisions  1  Conceding  that  it  is  true  that  it  would  not 
be  ** legally  permissible"  to  call  the  aggregate  amounts  in  the 
contract  to  be  paid  a  present  debt,  then  we  submit  that  it 
would  be  a  **  present  liability '*  for  such  aggregate  amounts. 
If  the  contract  was  valid,  by  its  terms  $1,225  would  become 
due  at  the  end  of  each  quarter  of  each  year  of  its  existence, 
as  the  services  were  performed,  from  the  beginning  of  said 
services  to  the  expiration  of  the  five  years  for  which  it  was 
made,  and  this  sum  would  then  be  a  debt,  but  the  city  in- 
curred a  liability  for  the  aggregate  sum  of  $24,500  at  the  date 
the  contract  was  executed. 

If  A  by  a  valid  contract  employs  B  to  work  for  him  for  the 
term  of  one  year  at  $50  per  month,  payable  at  the  end  of  each 
and  every  month,  would  this  contract  not  be  a  liability  on  A 
as  soon  as  executed?  A  debt  of  $50  would  accrue  thereon 
at  the  end  of  each  month,  but  the  liability  would  be  incurred 
at  the  time  the  contract  was  entered  into.  But  in  said  opin- 
ion the  court  further  says:  **A  liability  to  the  city  would 
arise  upon  breach  of  contract,  but  the  constitution  never 
meant  to  protect  the  city  from  the  consequences  of  its  own 
wilful  and  tortious  acts."  It  is  by  no  means  apparent  to 
this  court  as  to  how  any  liability  could  arise  upon  the  breach 
of  a  contract  that  neither  imposed  a  debt  or  a  liability. 

But  appellant  also  maintains  that  the  obligations  entered 
into  by  the  city  in  the  contract  under  consideration  do  not 
constitute  a  new  debt  or  liability,  because  it  simply  assumed 
and  entered  into  terms  for  the  payment  of  existing  debts  or 
liabilities  which  grew  out  of  certain  torts  committed  by  the 
city  against  appellant,  and  therefore  does  not  come  within  the 
inhibitions  of  said  section  3. 

In  support  of  this  point,  appellant  in  its  brief  cites  the 
cases  of  Hickey  v.  City  of  Nampa,  22  Ida.  41,  124  Pac.  280, 
Pike  V.  State  Land  Board,  19  Ida.  268,  Ann.  Cas.  1912B.  1344, 
113  Pac.  447,  Murphy  v.  Chicago  B.  &  Q.  By.  Co.,  247  lU. 
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614,  93  N.  E.  381,  and  Carson  v.  City  of  Genesee,  9  Ida.  244, 
108  Am.  St.  127,  74  Pac.  862.  After  an  examination  of  these 
authorities,  we  are  persuaded  that  none  of  them  sustain  ap- 
pellant's eontention,  but  as  we  consider  Rickey  v.  City  of 
Nampa  the  nearest  in  point  of  these  authorities,  we  will 
therefore  review  the  case  at  some  length. 

The  action  was  brought  for  the  purpose  of  procuring  a 
writ  of  injunction  restraining  the  issuance  and  sale  by  the 
city  of  Nampa  of  certain  municipal  coupon  bonds  in  the  sum 
of  $37,000.  The  city  owned  a  water  system  consisting  of  a 
pumping  station  and  a  system  of  wooden  pipes.  The  city  also 
owned  certain  fire  equipments  and  appurtenances  for  the 
fighting  and  extinguishing  of  fire.  In  July,  1909,  a  disas- 
trous fire  broke  out  in  the  business  section  of  the  city  by 
which  about  $200,000  worth  of  property  was  destroyed.  Dur- 
ing the  fire  the  water  supply  was  exhausted,  the  water  was 
pumped  directly  through  the  mains,  and  this  resulted  in 
bursting  most  of  the  wooden  pipes,  and  the  city  was  left 
without  any  fire  protection.  The  mayor  and  council  con- 
sidered this  a  casualty  within  the  purview  of  section  2270  of 
the  Rev.  Codes,  that  the  repair  and  improvement  of  the  water 
system  and  fire-extinguishing  apparatus  was  a  public  neces- 
sity calling  for  immediate  action.  Under  the  stress  of  this 
necessity,  they,  by  unanimous  vote,  determined  to  restore  the 
water  system  in  such  a  manner  as  to  adequately  protect  the 
property  in  the  city.  To  pay  for  the  material  and  work  for 
these  improvements,  city  warrants  were  issued  for  various 
items  of  expense.  In  August,  1911,  an  ordinance  was  duly 
passed  to  issue  bonds  in  the  sum  of  $37,000  to  pay  off  the 
indebtedness  represented  by  these  warrants.  These  were  the 
facts  before  this  court  in  that  case,  and  it  was  held  that  the 
said  bond  issue  was  legal.  In  the  opinion,  delivered  by  Mr. 
Justice  Ailshie,  the  position  of  the  court  is  fully  stated  as 
follows : 

**In  the  first  place,  we  have  no  doubt  but  that  the  indebted- 
ness which  was  incurred  falls  within  the  purview  of  see. 
2270  of  the  Rev.  Codes,  in  that  it  was  entailed  as  a  result  of 
a  casualty  or  accident  which  could  not  have  been  foreseen 
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and  provided  for  by  the  annual  appropriation.  The  city  of 
Nampa  had  duly  and  regularly  exercised  the  power  and 
authority  conferred  upon  it  by  the  provisions  of  subdivisions 
36  and  37  of  sec.  2238,  Rev.  Codes,  in  acquiring  and  maintain- 
ing a  waterworks  system  and  apparatus  and  appliances  for 
extinguishing  fires.  In  order  for  this  property  to  be  of  any 
value  to  the  city,  it  was  necessary  for  it  to  be  kept  in  repair. 
When  the  fire  came  and  the  waterworks  system  was  impaired 
and  rendered  useless,  it  was  necessary  that  the  city  repair 
and  restore  it.  It  was  also  equally  necessary  to  have  fire 
equipment  and  apparatus  to  enable  it  to  properly  utilize  the 
water  in  case  of  fire.  The  vote  of  the  council  to  make  this 
expenditure  and  incur  the  indebtedness  was  authorized  by 
unanimous  vote,  and  was  therefore  a  compliance  with  the  re- 
quirements of  sec.  2270.  It  appears  in  this  case  that  the 
mayor  and  city  council  acted  in  good  faith,  and  that  this 
was  a  bona  fide  improvement  and  restoration  of  property 
within  the  purview  and  meaning  of  the  statute.  The  city 
council  could  certainly  not  use  this  as  a  subterfuge  for  the 
construction  or  purchase  of  a  new  system  of  waterworks  or 
other  independent,  separate  or  new  property  so  as  to  con- 
travene the  provisions  of  sec.  3,  art.  8,  of  the  constitution. 
....  The  same  section,  however,  closes  with  this  proviso: 
'Provided,  that  this  section  shall  not  be  construed  to  apply 
to  the  ordinary  and  necessary  expenses  authorized  by  the 
general  laws  of  the  state. '  We  take  it  that  it  was  within  the 
power  of  the  legislature  under  this  constitutional  provision  to 
say  that  an  expenditure,  though  out  of  the  ordinary,  which 
is  incurred  for  the  purpose  of  repairing  some  damage  done 
to  city  property  or  improving  it  in  such  manner  as  to  render 
it  serviceable  to  the  city,  falls  within  this  proviso  to  the  con- 
stitution. The  repair  and  improvement  of  the  property  may 
be  'ordinary  and  necessary'  and  yet  not  occur  frequently.'' 

And  further  on  in  said  opinion  it  is  stated :  *  *  This  was  not 
the  creation  of  any  new  indebtedness,  but  was  rather  the 
changing  of  the  form  of  the  indebtedness  or  paying  an  ordi- 
nary debt  already  incurred.'* 
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We  do  not  think  the  contention  of  appellant,  that  the  con- 
sideration for  the  agreements  entered  into  by  the  city  in 
said  contract  is  not  a  new  debt  or  liability,  is  sustained  by 
this  authority.  In  Hiclcey  v.  City  of  Nampa,  it  is  held  that 
the  debt  was  legally  incurred  under  the  proviso  of  said  sec- 
tion 3,  and  it  was  a  definite  fixed  liability  on  the  city.  The 
identical  debt  as  evidenced  by  city  warrants  was  simply 
changed  into  the  form  of  bonds,  and  it  was  decided  in  that 
case  that  it  was  not  a  new  debt.  But  in  the  case  at  bar,  it 
cannot  be  ascertained  from  the  contract,  or  anything  else  in 
the  record,  what  the  amount  of  the  liability  is  that  the  city 
assumes  thereby,  and  when  we  consider  the  sums  of  money 
claimed  by  appellant  for  alleged  damages  to  its  property  by 
the  city,  the  fact  at  once  appears  that  said  sums  so  claimed 
for  such  damages  are  uncertain,  and  contingent,  and  have 
never  before  the  execution  of  said  contract  been  liquidated, 
settled  or  in  any  manner  reduced  to  a  definite  or  fixed  amount 
of  indebtedness  against  the  city  by  decree  of  a  court,  by 
arbitration,  compromise  or  in  any  manner  whatever;  and 
if  these  sums  are  liquidated,  settled  and  fixed  as  a  definite 
amount  of  indebtedness  by  the  contract  itself,  this  amount 
would  then  constitute  sl  new  debt.  Furthermore,  if  a  court 
should  attempt  to  enforce  this  contract,  its  specifications  of 
the  work  to  be  done  are  so  meager  and  indefinite  and  the 
sums  to  be  expended  thereon  are  so  uncertain,  that  it  would 
almost  inevitably  lead  to  dispute  and  litigation. 

We  think  it  would  not  be  profitable  to  review  the  other 
authorities  cited  by  appellant  in  support  of  the  proposition 
that  the  consideration  for  the  obligations  entered  into  by  the 
city  in  said  contract  did  not  constitute  a  new  debt  or  liabil- 
ity, for,  as  we  understand  them,  they  are  not  in  point  on  this 
proposition. 

We  are  of  the  opinion,  therefore,  that  under  the  authority 
of  Feil  V,  City  of  Coeur  d'Alene,  the  contract  upon  which  this 
action  is  based  by  its  terms  plainly  incurs  a  liability,  if  not  a 
debt,  upon  the  city  of  Boise,  that  the  obligations  of  said  con- 
tract do  constitute  a  new  debt  upon  the  city,  and  we  there- 
fore hold  that  said  contract  is  void. 
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The  judgment  of  the  trial  court  must  be  affirmed,  with 
costs  in  favor  of  the  respondent. 

Sullivan,  C.  J.,  concurs. 


(September  30,  1914.) 


W.  D.  PALES  and  ELIZABETH  B.  FALES,  Respondents, 
V.  WEETER  LUMBER  COMPANY,  LTD.,  a  Corpora- 
tion, Appellant. 

[143  Pae.  526.] 

Equitable  Act4on — Judgment— Skttijtg  Asms. 

1.  Held,  under  the  law  and  evidence,  that  the  court  erred  in 
Betting  aside  the  judgment  sought  to  be  set  aside  bj  this  action. 

2.  One  who  seeks  equity  in  a  court  of  conscience  must  do  equity 
before  any  relief  will  be  granted. 

3.  Where  an  equitable  action  is  brought  to  vacate  a  judgment 
upon  the  ground  that  it  was  obtained  without  jurisdiction,  it  must 
appear  that  the  judgment  sought  to  be  set  aside  is  inequitable  and 
unjust,  and  that  plaintiff  has  a  good  defense  thereto. 

4.  If  a  judgment  is  regular  on  its  face,  it  will  never  be  opened 
up  merely  for  the  purpose  of  letting  in  the  defense  of  the  statute 
of  limitations. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Gooding  County.  Hon.  Edward  A.  Walters, 
Judge. 

Equitable  action  to  set  aside  a  judgment.  Judgment  for 
plaintiffs.    Reversed. 

James  R.  Bothwell  and  Thos.  F.  Terrell,  for  Appellant. 

As  a  matter  of  equity  and  good  conscience,  neither  of  the 
plaintiffs  would  be  permitted  to  maintain  this  action  seeking 
the  equitable  relief  which  they  do,  without  first  paying  to  the 
defendant  the  balance  due  to  it  for  lumber  and  building 
materials,  which  it  is  conceded  has  not  been  paid.     {Tracy 
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V.  Wheeler,  15  N.  D.  248,  107  N.  W.  68,  6  L.  R.  A.,  N.  S.,  16 ; 
Willits  v.  WUlits,  76  Neb.  228,  14  Ann.  Cas.  883,  107  N.  W. 
379,  5  L.  R.  A.,  N.  S.,  767 ;  International  Land  Co.  v.  Marshall, 
22  Okl.  693,  98  Pac.  951,  19  L.  R.  A.,  N.  S.,  1056;  Booth  v. 
Hoskins,  75  Cal.  271,  17  Pac.  227,  and  cases  cited ;  Bernhard 
V,  Idaho  Bank  cfc  Trust  Co.,  21  Ida.  598,  Ann.  Ca«.  1913E, 
120,  123  Pac.  481 ;  Brandt  v.  Little,  47  Wash.  194,  91  Pac. 
765,  14  L.  R.  A.,  N.  S.,  213;  1  Black  on  Judgments,  sec.  394.) 

"A  court  of  equity  will  not  interfere  with  the  enforcement 
of  a  judgment  recovered  at  law,  unless  it  is  unjust  and  un- 
conscionable;  and  therefore  such  relief  will  not  be  granted, 
unless  the  complainant  shows  that  he  has  good  and  meritorious 
defense  to  the  original  action."     (23  Cyc.  1031.) 

**  Acquiescence  consisting  of  mere  silence  may  operate  as 
an  estoppel  to  preclude  assertion  of  legal  title  and  rights  of 
property."  (Loughran  v.  Gorman,  256  111.  46,  99  N.  E. 
886 ;  2  Pomeroy,  Eq.  Jur.,  3d  ed.,  818 ;  Niven  v.  Belknap,  2 
Johns.  (N.  Y.)  573.) 

In  order  for  the  plaintiff  to  state  a  cause  of  action  or  to 
recover  in  this  cause,  she  must  allege  in  her  complaint  and 
prove  as  a  fact  that  the  defendant  Weeter  Lumber  Co.,  at  the 
time  when  said  lien  was  filed  and  at  the  time  when  said  action 
to  foreclose  the  same  was  commenced,  knew  that  the  said 
property  was  community  property,  and  also  knew  that  it  was 
occupied  and  used  as  a  place  of  residence.  (Washington 
Bock-Plaster  Co.  v.  Johnson,  10  Wash.  445,  39  Pac.  115.) 

There  is  nothing  in  the  statutes  or  the  laws  of  Idaho  requir- 
ing the  wife  to  be  made  a  party  defendant  in  actions  to  fore- 
close a  lien  either  upon  the  homestead  or  upon  other  com- 
munity property  occupied  as  a  residence. 

**  Where  a  lien  attached  to  real  estate  before  becoming  a 
homestead,  the  wife  is  not  a  necessary  party  to  an  action 
foreclosing  the  same."  (Watkins  v.  Sproull,  8  Tex,  Civ,  App. 
427,  28  S.  W.  356;  Boisot  on  Mechanics'  Liens,  sec.  529.) 

W.  Q.  Bissell,  for  Respondents. 

The  judgment  against  which  we  sought  to  quiet  title  was  a 
nullity  and  void,  and  thus,  as  a  general  proposition  of  law,  is 
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open  to  attacks,  either  direct  or  collateral,  at  any  time. 
(Gapen  v.  Brett emitz,  31  Neb.  302,  47  N.  W.  918;  Kansas 
City  etc.  R.  B.  Co.  v.  Moon,  66  Ark.  409,  50  S.  W.  996 ;  Miles 
V.  Strong,  68  Conn.  273,  36  Atl.  55 ;  Yon  v.  Baldwin,  76  Ga. 
769 ;  Johnson  v.  Logan,  68  111.  313 ;  Powell  v.  Gisendorff,  23 
Kan.  538;  Mayo  v.  Ah  Loy,  32  Cal.  477,  91  Am.  Dec.  595.) 

**In  all  suits  to  foreclose  mechanics'  liens  and  mortgages, 
the  wife  is  a  necessary  party  defendant.*'  (McKay  on  Com- 
munity Property,  385.)  And  notwithstanding  the  husband 
individually  incurred  the  debt  which  the  lien  secures."  (27 
Cyc.  349;  Sagmeister  v.  Foss,  4  Wash.  320,  30  Pac.  80,  744; 
Turner  v.  BeUingJiam  Bay  Lumber  Co,,  9  Wash.  484,  37  Pac. 
674;  Seattle  v.  Bacter,  20  Wash.  715,  55  Pac.  320;  PoweU  v. 
Nolan,  27  Wash.  318,  67  Pac.  712,  68  Pac.  389;  Weston  v. 
Westo^i,  46  Wis.  130,  49  N.  W.  834;  Cray  v.  Gates,  37  Wis. 
614;  Hammann  Bros.  Mfg.  Co.  v.  Kempfert,  93  Wis.  587, 
67  N.  W.  1136;  Northwestern  Bridge  Co.  v.  Tacoma  Ship- 
building Co.,  36  Wash.  333,  .78  Pac.  996.) 

''Legal  proceedings  to  be  conclusive  against  either  must 
embrace  both,  and  the  judgment  was  therefore  void."  {Re- 
valk  V.  Kraemer,  8  Cal.  66,  68  Am.  Dec.  304;  Hefner  v.  Urton, 
71  Cal.  479,  12  Pac.  486;  Watts  v.  Gallagher,  97  Cal.  47,  31 
Pac.  626 ;  Brackett  v.  Banegas,  116  Cal.  278,  58  Am.  St.  164, 
48  Pa^.  90;  Ludwig  v.  Murphy,  143  Cal.  473,  77  Pac.  150.) 

SULLIVAN,  C.  J. — This  is  an  equitable  action  brought  for 
the  purpose  of  setting  aside  a  judgment  entered  in  the  case  of 
the  Weeter  Lumber  Co.  v.  Fales,  which  case  was  appealed  to 
this  court,  and  the  decision  on  appeal  will  be  found  in  20 
Ida.  255,  Ann.  Cas.  1913A,  403,  118  Pac.  289.  The  trial 
court  entered  a  judgment  in  favor  of  the  plaintiff  setting 
aside  said  former  judgment  and  this  appeal  is  from  that 
judgment. 

The  following  facts  appear  from  the  record : 

William  D.  Fales  entered  into  a  contract  with  the  Gooding 

Townsite  Company  on  or  about  April  5,  1909,*  to  purchase 

lots  19  and  20  in  block  38  in  the  town  of  Gooding,  by  the 

terms  of  which  contract  the  townsite  company  reserved  title 

Idaho,  Vol.  26—24 
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to  said  lots  and  agreed  to  convey  said  title  to  said  Fales  upon 
the  payment  of  certain  sums  of  money.  At  the  time  of  the 
sale  the  lots  were  vacant  and  unimproved.  After  entering 
into  said  contract,  Pales  entered  into  a  contract  with  one  Mead 
to  construct  a  building  upon  said  lots  and  contracted  with 
the  appellant,  the  Weeter  Lumber  Company,  to  furnish  the 
building  material  for  the  construction  of  such  building. 
The  lumber  company  furnished  material  to  the  amount  of 
$1,927.34,  which  was  actually  used  in  the  construction  of  the 
building.  On  August  6,  1909,  the  purchase  price  of  said 
lumber  being  due  and  unpaid,  the  lumber  company  filed  its 
claim  of  lien  upon  said  premises.  Thereafter  certain  pay- 
ments were  made  to  the  lumber  company  by  Pales  upon  the 
amount  due  for  said  material,  and  on  February  2,  1910,  there 
remained  a  balance  of  $719.82  due  the  lumber  company  for 
said  material,  and  on  that  date  the  lumber  company  brought 
an  action  to  foreclose  the  materialman's  lien  for  said  amount. 
On  May  17th,  William  D.  Pales  filed  a  separate  answer,  wherein 
he  admitted  that  he  was  the  owner  and  reputed  owner  of 
said  lots,  but  thereafter,  on  September  19,  1910,  he  filed  an 
amended  answer  denying  that  he  was  the  owner  or  reputed 
owner  of  said  premises,  and  alleged  that  he  held  said  prop- 
erty under  said  contract  with  the  Qooding  Townsite  Com- 
pany. Said  foreclosure  action  was  then  tried  and  findings 
of  fact  and  decree  entered  in  favor  of  the  lumber  company, 
foreclosing  said  lien  and  directing  the  sale  of  the  premises. 
Prom  that  judgment  Pales  took  an  appeal  to  the  supreme 
court,  and  the  opinion  of  this  court  therein  is  found  in  20 
Ida.  255,  Ann.  Cas.  1913A,  403, 118  Pac.  289. 

It  also  appears  that  during  the  trial  of  said  case  Elizabeth 
B.  Pales,  the  wife  of  said  Pales,  was  present  as  a  witness,  and 
testified  in  said  case  on  behalf  of  her  husband,  that  she  knew 
of  the  filing  of  the  lien  upon  said  premises  and  the  foreclosure 
of  said  lien  and  claimed  no  interest  whatever  in  said  premises, 
and  suffered  and  permitted  judgment  to  be  entered  in  said 
suit  without  in  any  manner  raising  the  question  as  to  said 
property  being  community  property.  More  than  a  year  after 
said  trial  and  the  entry  of  said  judgment,  she  filed  her  motion 
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in  said  foreclosure  suit  to  set  aside  and  vacate  the  judgment 
of  foreclosure,  on  the  ground  that  it  was  community  property 
and  occupied  as  a  residence.  That  motion  was  argued  and 
submitted  to  the  court  and  denied,  and  she  failed  to  appeal 
from  the  order  denying  her  motion. 

Thereafter  this  action  was  commenced  by  said  Elizabeth 
B.  Falcs  and  her  husband  to  set  aside  said  judgment  of  fore- 
closure, on  the  ground  that  said  property  was  community 
property  and  that  the  court  had  no  jurisdiction  over  the  com- 
munity property  and  that  she  had  not  been  made  a  party  to 
said  foreclosure  suit.  After  the  trial  of  this  action  the  court 
set  aside  said  judgment  and  entered  judgment  in  favor  of  the 
plaintiffs. 

The  main  contention  of  plaintiffs  is  that  said  property  being 
community  property  and  resided  upon  by  plaintiffs,  the  court 
acquired  no  jurisdiction  in  the  foreclosure  proceedings  be- 
cause service  of  summons  was  not  made  upon  the  plaintiff 
Elizabeth  B.  Pales.  She  admits  that  the  defendant  fur- 
nished the  lumber  for  the  construction  of  said  building,  and 
the  record  clearly  shows  that  said  building  was  constructed 
before  she  and  her  husband  began  to  reside  therein,  and  that 
if  she  is  successful  in  this  action  she  no  doubt  will  be  able  to 
appropriate  as  community  property  $719.82  worth  of  the 
material  used  in  the  construction  of  said  building  without 
paying  for  it. 

It  is  a  familiar  maxim  of  equity  that  a  party  asking  equity 
must  first  do  equity,  and  a  court  of  conscience  would  not 
permit  her  to  appropriate  said  material  without  paying  for 
it,  which  the  record  shows  she  has  not  done.  The  record  also 
shows  that  said  lien  attached  before  she  began  to  reside  upon 
said  premises  and  that  she  had  full  knowledge  that  the  Weeter 
Lumber  Company  had  furnished  said  material  and  that  it 
had  not  been  paid  for.  As  a  matter  of  equity  and  good  con- 
science, neither  of  the  respondents  would  be  permitted  to 
maintain  this  action  without  first  paying  to  the  appellant  the 
balance  due  for  said  building  materials. 

It  was  held  in  effect  in  Tracy  v,  Wheeler,  15  N.  D.  248, 
107  N.  W.  68,  6  L.  R.  A.,  N.  S.,  516,  that  a  court  of  equity 
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would  not  cancel  a  real  estate  mortgage  securing  a  just  debt 
which  it  was  conceded  had  not  been  paid,  at  a  suit  of  the 
mortgagor  or  one  standing  in  his  shoes,  when  the  only  ground 
urged  for  such  relief  is  that  the  statute  of  limitations  is  avail- 
able as  a  defense  against  the  foreclosure,  and  the  fact  that  the 
plaintiff  could  not  be  coerced  by  legal  means  to  pay  the  debt 
affects  only  the  legal  character  of  the  obligation ;  that  it  does 
not  alter  the  primary  fact  that  she  (the  plaintiff),  owes  the 
obligation  which  in  equity  and  good  conscience  she  ought  to 
pay.  Booth  v.  Hoskins,  75  Cal.  271,  17  Pac.  225,  is  to  the 
same  effect. 

This  court  held  in  Bemhard  v.  Idaho  Bank  dk  Trust  Co,,  21 
Ida.  598,  Ann.  Cas.  1913E,  120,  123  Pac.  481,  that  where  an 
independent  action  is  brought  to  vacate  a  judgment  upon 
the  ground  that  it  was  obtained  without  jurisdiction,  a  show- 
ing that  the  defendant  has,  or  at  the  time  of  the  judgment, 
had,  a  defense,  is  none  the  less  necessary  because  the  judg- 
ment may  have  been  obtained  without  service  of  the  summons 
or  appearance  of  the  defendants ;  and  that  it  must  be  shown 
that  the  former  judgment  is  not  equitable. 

It  is  stated  in  Black  on  Judgments,  sec.  394,  that  ^'The 
privilege  of  vacating  judgments  is  to  be  used  only  in  further- 
ance of  justice,  and  a  judgment  should  not  be  set  aside  unless 
it  is  unjust  as  it  stands.  Hence,  if  it  is  regular  on  its  face,  it 
will  never  be  opened  up  merely  for  the  purpose  of  letting  in 
an  unconscionable,  dishonest,  or  purely  technical  defense." 

In  23  Cyc,  p.  1031,  it  is  said  that  **A  court  of  equity  will 
not  interfere  with  the  enforcement  of  a  judgment  recovered 
at  law,  unless  it  is  unjust  and  unconscionable ;  and  therefore 
such  relief  will  not  be  granted  unless  the  complainant  shows 
that  he  has  a  good  and  meritorious  defense  to  the  original 
action. ' ' 

The  plaintiff,  Elizabeth  Fales,  claims  in  effect  that  the 
Weeter  Lumber  Company  failed  to  make  her  a  party  to  the 
action  of  foreclosure,  and  not  being  made  a  party  to  that  ac- 
tion and  the  statute  requiring  that  an  action  to  foreclose  such 
liens  shall  be  commenced  within  six  months,  as  to  her  said 
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action  is  barred  by  the  statute  of  limitations  and  cannot  be 
maintained. 

In  such  cases  where  the  statute  of  limitations  might  be 
plead  against  another  action  brought  for  the  foreclosure  of 
the  lien  and  it  is  clear  that  the  debt  had  never  been  paid, 
a  court  of  equity  will  not  assist  a  plaintiff  in  avoiding  a  just 
debt  by  that  means. 

The  trial  court  erred  in  entering  judgment  for  the  plain- 
tiffs. That  judgment  must  be  set  aside,  and  it  is  so  ordered, 
and  the  trial  court  is  directed  to  enter  judgment  in  favor  of 
the  defendant. 

Costs  awarded  to  appellant. 

Truitt,  J.,  concurs. 


(October  1,  1914.) 

JULIUS  C.  MILLER,  Respondent,  v.  ULYSSES  G.  WAL- 
LACE et  al.,  Appellants. 

[143  Pae.  524.] 

Appeal — ^Motion  to  Dismiss — Sebvice  or  Notice  ov  Appeal. 

1.  Under  the  provisions  of  sec.  4808,  Rev.  Codes,  the  notice  of 
appeal  must  be  served  on  the  adverse  party  or  his  attorney. 

2.  Under  the  provisions  of  said  section,  the  notice  of  appeal  must 
be  served  upon  every  party  whose  interests  might  be  affected  by 
tbe  reversal  of  the  order  or  judgment  appealed  from,  irrespective  of 
whether  they  are  plaintifiPs,  defendants  or  interveners. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  in  and  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Proceeding  to  set  aside  sheriff's  sale.    Motion  to  dismiss 
appeal.     Granted. 

J.  C.  Johnston  and  J.  J.  McCue,  for  Appellants. 

It  is  true,  as  this  court  has  often  held,  that  from  an  appeal 
from  the  judgment  or  decree  of  the  court  below  the  appellant 
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must  serve  notice  of  appeal  upon  all  adverse  parties  to  the 
judgment  or  decree.  But  upon  reading  the  decisions  of  this 
court,  it  will  be  noted  that  in  all  the  cases  there  was  an  appeal 
taken  to  reverse  or  modify  the  judgment  of  the  court  below, 
but  in  the  case  before  the  court,  the  action  of  the  appellant 
is  not  an  appeal  from  the  judgment  or  decree  of  the  court 
below,  nor  does  the  appellant  seek  to  reverse  or  modify  the 
decree  or  judgment  of  the  court  below,  but  it  is  simply  an 
appeal  from  the  order  and  judgment  of  the  court  below  deny- 
ing and  overruling  the  motion  of  appellant  to  set  aside  the 
sheriff's  sale,  and  affects  no  one  except  the  purchaser  at  the 
sheriff's  sale.     {Mills  v.  Smiley,  9  Ida.  325-327,  76  Pac.  783). 

Wyman  &  Wyman,  for  Respondent. 

Both  Wallace,  the  mortgagor,  and  0'Donnell,.who  acquired 
an  interest  in  the  property  subsequent  to  the  mortgage,  are 
adverse  parties  to  the  appellants  here  and  should  have  been 
served  with  notice.  Wallace  is  vitally  interested.  There  is 
now  no  deficiency  judgment  against  him.  Should  appellant 
succeed,  such  a  deficiency  judgment  will  probably  result. 
O'Donnell  is  perfectly  satisfied  with  the  decree  and  the 
amount  found  to  be  due  from  him.  On  a  resale  he  might  be 
seriously  injured.  He  is  opposed  to  a  reversal  of  the  order 
appealed  from.  Both  he  and  Wallace  are  entitled  to  their 
day  in  court  on  this  appeal.  {Diamond  Bank  v.  Van  Meter, 
18  Ida.  243,  108  Pac.  1042,  21  Ann.  Cas.  1273;  Coffin  v. 
Edgington,  2  Ida.  627,  23  Pac.  80,  is  to  the  same  effect; 
Titiman  v.  Alam^ince  Min.  Co.,  9  Ida.  240,  74  Pac.  529 ;  Baker 
V.  Brews,  9  Ida.  276,  74  Pac.  1130;  Reed  v.  Stewart,  12  Ida. 
699,  87  Pac.  1002,  1152.) 

SULLIVAN,  C.  J. — This  action  was  brought  to  foreclose 
a  mortgage  on  real  estate  given  by  the  defendant  Wallace  to 
the  plaintiff  Miller.  Subsequent  to  the  giving  of  the  mort- 
gage and  prior  to  the  commencement  of  the  action,  certain 
parties  acquired  an  interest  in  the  premises  and  were  n^ade 
parties  defendant.  A  decree  of  foreclosure  was  entered  and 
a  sale  thereunder  had. 
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After  the  giving  of  said  mortgage,  the  premises  had  been 
subdivided  and  the  sale  was  made  in  separate  parcels.  The 
property  sold  for  enough,  so  that  there  remained  no  deficiency. 
One  of  the  defendants,  Roberts,  after  the  sale,  moved  to  set 
the  sale  aside.  This  motion  was  overruled  and  the  appeal 
is  from  the  order  denying  the  motion.  He  served  his  no- 
tice of  appeal  on  the  plaintiff  Miller,  but  not  on  any  of  his 
co-defendants,  and  the  appeal  now  comes  up  on  the  motion 
of  plaintiff  Miller  to  dismiss  the  appeal  on  the  ground  that 
the  notice  of  appeal  was  not  served  on  all  of  the  adverse 
parties. 

The  record  shows  that  the  property  sold  for  suflScient  to 
satisfy  the  mortgage  and  costs.  The  decree  of  foreclosure 
provided  for  a  deficiency  judgment  against  Wallace,  pro- 
vided the  property  did  not  sell  for  sufficient  to  pay  the  mort- 
gage debt  with  interest  and  costs.  Thus  it  is  shown  that 
Wallace  is  vitally  interested  in  the  matter  and  may  be  in- 
juriously affected  provided  the  sale  is  set  aside  and  a  new 
sale  made.  If  on  a  resale  the  property  should  not  sell  for 
sufficient  to  pay  said  indebtedness  and  costs,  a  deficiency 
judgment  would  be  entered  up  against  Wallace.  The  de- 
fendant O'Donnell  might  also  be  adversely  affected  by  the 
setting  aside  of  said  sale. 

On  an  appeal  either  from  the  judgment  or  an  order,  the 
notice  of  appeal  must  be  served  on  all  parties  to  the  action, 
or  their  attorneys,  who  might  be  affected  by  a  reversal  or 
modification  of  the  judgment  or  order.  (See  sec.  4808,  Rev. 
Codes.)  In  the  case  of  Diamond  Bank  v.  Van  Meter,  18  Ida. 
243,  108  Pac.  1042,  21  Ann.  Cas.  1273,  many  of  the  decisions 
of  this  court  upon  the  point  under  consideration  are  cited. 
•  The  notice  of  appeal  not  having  been  served  upon  all  of  the 
parties  who  might  be  affected  by  a  reversal  of  the  order  ap- 
pealed from,  the  motion  must  be  sustained  and  the  appeal 
dismissed,  and  it  is  so  ordered.  Costs  awarded  to  the  re- 
spondent. 

Truitt,  J.,  concurs. 
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(October  15,  1W4.) 

McCONNON  &  CO.,   a   Corporation,   Appellant,  v.   G.  B. 
HODOE  et  al.,  Respondents. 

[143  Pac  522.] 

Verdict — Insufficiency  of  Eyidenci. 

1.    The  evidence  held  not  suiBcient  to  sustain  the  yerdict. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge.   • 

Action  to  recover  for  goods,  wares  and  merchandise. 
Judgment  for  defendants.    Reversed. 

Wm.  B.  Lee,  for  Appellant,  cites  no  authorities. 

William  M.  Morgan,  for  Respondents. 

It  is  the  universal  rule  that  a  contract  may  be  discharged 
by  agreement  between  the  parties.     (9  Cyc.  593.) 

SULLIVAN,  C.  J. — This  is  an  action  brought  to  recover 
the  value  of  certain  goods  alleged  to  have  been  sold  to  the  re- 
spondent Hodge,  Hughes  and  Clark,  being  sureties  for  the 
payment  of  the  price  of  said  goods. 

The  cause  was  tried  by  the  court  with  a  jury  and  a  verdict 
rendered  in  favor  of  the  defendant  Hodge  for  the  sum  of 
$94.72  and  costs,  and  in  favor  of  Hughes  and  Clark  for  their 
costs  incurred  in  the  trial  of  tlie  case.  The  appeal  is  from 
the  judgment  and  is  based  on  the  insufficiency  of  the  evidence 
to  sustain  the  verdict. 

It  appears  from  the  record  that  the  appellant  corporation 
is  engaged  in  the  manufacture  of  spices,  flavoring  extracts, 
etc.;  that  the  sale  of  such  products  is  made  to  individuals 
at  wholesale  prices,  and  the  individuals  sell  and  dispose  of 
the  articles  in  territories  assigned  to  them. 

On  or  about  October  12,  1911,  the  respondent  Hodge,  de- 
siring to  purchase  certain  goods  from  the  appellant,  entered 
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into  a  written  contract  with  the  appellant,  the  respondents 
Clark  and  Hughes  signing  said  contract  as  guarantors,  to 
the  effect  that  Hodge  would  pay  for  the  goods  purchased. 
After  said  contract  was  signed  and  delivered,  the  appellant 
shipped  certain  goods  to  respondent  Hodge  on  his  order  and 
he  made  a  number  of  payments  on  said  goods  prior  to  the 
29th  of  April,  1912,  on  which  date  the  appellant  was  notified 
by  Hodge's  wife  that  Hodge  had  left  the  country  and  was 
not  attending  to  business. 

On  May  15,  1912,  one  Norrup,  an  employee  of  appellant, 
visited  Moscow  for  the  purpose  of  trying  to  adjust  or  put 
upon  a  business  basis  the  business  of  said  Hodge.  The  rec- 
ord shows  that  he  tried  to  adjust  matters  and  in  doing  so 
an  offer  was  made  to  sell  the  business  to  one  Bush.  The 
plan  was  to  have  Hodge  turn  over  the  remainder  of  the 
goods  he  held  and  also  the  accounts  still  due  for  goods,  to 
Rush,  who  was  then  to  enter  into  a  contract  with  the  appel- 
lant, and  guarantor  Clark  was  to  sign  the  contract  as  guar- 
antor for  Bush.  Norrup,  Hodge  and  Bush  invoiced  the  goods 
and  accounts  and  the  goods  were  turned  over  to  Norrup  for 
Bush,  but  when  the  matter  was  presented  again  to  Clark,  he 
refused  to  sign  as  guarantor  for  Bush.  Thereupon  the  goods 
were  turned  back  to  Hodge,  who  continued  to  make  certain 
sales  from  the  goods ;  but  Hodge  was  not  conducting  the  busi- 
ness satisfactorily  to  appellant,  and  appellant  demanded  pay- 
ment of  the  balance  due  from  Hodge  and  his  guarantors. 
Payment  was  refused  and  this  action  was  brought  in  April, 
1913.    . 

The  respondents  pleaded  a  counterclaim,  alleging  that 
Hodge  and  Norrup  effected  a  settlement  in  which  Norrup 
agreed  to  pay  Hodge  $105  for  his  interest  in  said  goods. 
Upon  the  issues  thus  made  the  case  was  tried  before  the 
court  with  a  jury  and  a  general  verdict  was  rendered  in 
favor  of  the  respondents,  including  a  judgment  in  favor  of 
Hodge  in  the  sum  of  $94.72.  The  respondents'  contention 
was  that  there  had  been  a  settlement  between  Hodge  and 
Norrup,  whereby  the  guarantors  had  been  released  and  the 
appellant  had  agreed  to  pay  plaintiff  $105. 
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It  appears  from  the  record  that  Rush  had  been  recom- 
mended by  Hodge  as  an  agent  or  salesman  for  the  appellant, 
and  he  had  discussed  with  Clark  and  Hodge  the  matter  of 
taking  over  Hodge's  business  and  the  balance  of  the  goods 
remaining  in  his  hands.  It  also  appears  that  the  respondent 
Clark  and  the  appellant  were  not  satisfied  with  the  action 
of  Hodge,  and  Clark  was  anxious  to  get  the  goods  into  the 
hands  of  some  person  who  would  attend  to  the  business. 
Certain  negotiations  were  carried  on  between  Rush,  Norrup, 
Hodge  and  Clark  which  the  respondents  insist  constituted  a 
settlement  between  appellant  and  Hodge. 

On  the  trial  Hodge  testified  on  his  direct  examination  that 
he  sold  his  interest  in  said  goods  for  $60  to  the  appellant, 
through  Norrup,  its  agent;  that  thereupon  they  proceeded 
to  invoice  the  goods,  and  Hodge  testified  that  when  he  told 
his  wife  what  he  was  getting,  **she  put  up  a  kick"  and  said 
he  was  not  getting  enough,  and  thereupon  Norrup  agreed  to 
pay  the  freight  on  the  goods  **on  top  of  the  $60,''  and  that 
the  freight  agreed  upon  was  $35.00.  He  also  testified  that 
Norrup  said  to  him  that  if  a  new  contract  were  accepted  by 
the  company,  Rush  would  be  given  credit  for  the  amount  of 
goods  Hodge  had  on  hand.  He  also  testified  that  he  had 
never  demanded  the  payment  of  the  $105,  or  of  any  other 
sum,  which  he  claimed  was  the  contract  price  of  the  sale 
through  Norrup.  The  testimony  of  respondent  Hodge  was 
quite  contradictory. 

Rush  testified  that  it  was  his  understanding  that  he  was 
to  pay  Hodge  the  freight  provided  that  he  (Rush)  .took  the 
goods.  A  letter  written  by  Hodge  to  the  appellant  the  day 
after  the  goods  had  been  returned  to  him,  to  wit,  May  16, 
1912,  clearly  shows  the  understanding  that  he  had  of  the 
transaction  and  acts  that  took  place  on  the  previous  day. 
He  states,  among  other  things,  in  said  letter,  as  follows: 

**I  received  yours  of  the  11th  yesterday  and  will  say  that 
Mr.  A.  J.  Norrup  has  just  been  here,  he  said  you  sent  him 
here  to  try  to  close  a  contract  with  Mr.  Joseph  Rush  not 
knowing  I  was  here  ready  to  go  to  work  ....  and  I  agreed 
to  turn  the  whole  thing  over  to  Mr.  Rush  providing  Mr. 


Digitized  by 


Google 


Oct.  1914.]  McCoNNpN  &  Co.  V.  Hodgb.  379 

Opinion  of  the  Court — Sullivan,  C.  J. 

Clqrk  would  sign  with  him  instead  of  me  to  this  Mr.  Clark 
agreed  but  backed  down  as  soon  as  they  got  up  there  with 
the  goods  so  they  just  turned  around  and  brought  the  goods 
back  to  me  and  I  have  concluded  to  get  on  the  road  just 
as  soon  as  possible  and  if  Mr.  Clark  wont  stand  for  me  to 
order  more  goods  I  will  try  to  get  different  guarantors  alto- 
gether  Mr.  Clark  seems  to  talk  one  way  to  me  and 

to  Mr.  Norrup  another.  I  don't  know  how  he  has  written 
you.  I  went  to  see  my  guarantors  just  as  soon  as  I  got  home 
and  they  told  me  it  was  all  right,  to  go  right  ahead  they  were 
willing  to  stand  by  me  and  I  made  my  arrangements  to  this 
effect  until  Mr.  Norrup  came  but  as  he  failed  to  make  any 
different  arrangements  I  shall  go  ahead  and  will  be  on  the 
road  in  a  few  days." 

This  letter  written  the  day  after  Norrup  had  tried  to  ad- 
just the  matter  fully  corroborates  the  testimony  of  Norrup 
in  regard  to  said  transaction.  And  that  is  not  all;  on  June 
3,  1912,  Hodge  wrote  another  letter  to  appellant  in  which 
he  said  nothing  about  the  settlement  that  he  swore  to  on 
the  trial  and  he  did  not  make  any  demand  for  the  $95  or 
$105  which  he  testified  Norrup  had  promised  to  pay  him. 
In  a  letter  to  appellant  dated  July  16,  1912,  Hodge  offered 
to  turn  over  said  goods  to  any  person  simply  upon  the  pay- 
ment of  the  freight  that  he  had  paid  on  them.  Why  would 
he  write  such  a  letter  as  this  if  he  had  made  a  full  settlement 
with  Norrup  for  the  appellant,  whereby  the  appellant  had 
agreed  to  pay  him  $60  and  the  freight  for  his  interest  in 
the  goods  and  had  taken  possession  of  the  goods  under  such 
a  contracts  He  certainly  would  not  have  done  so  if  he  had 
sold  his  interest  in  the  goods  to  the  appellant  for  $60. 

On  July  25,  1912,  Hodge  wrote  a  letter  to  the  appellant 
in  which  he  stated  that  he  had  been  trying  to  dispose  of  said 
goods  to  Rush.  Is  it  not  surprising  that  he  would  be  trying 
to  dispose  of  the  goods  to  Rush  when,  if  his  testimony  be 
true,  he  had  already  disposed  of  them  to  appellant!  On 
October  9th  he  wrote  another  letter  to  appellant  in  which  he 
said:  **I  think  if  I  can  turn  my  goods  to  some  one,''  etc.  On 
that  day  he  made  a  payment  of  five  dollars  on  the  account. 
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Why  would  he  send  five  dollars  on  account  to  appellant  if  ap- 
pellant were  owing  him  nearly  a  hundred  dollars?  He 
claims  that  the  settlement  was  made  on  the  15th  of  May,  1912, 
and  as  late  as  October  9,  1912,  he  remits  five  dollars  on  ac- 
count to  the  appellant.  On  October  16th  he  wrote  another 
letter  to  appellant  in  which  he  stated:  **I  received  one  re- 
mittance of  $1.50  and  hope  to  collect  quite  a  little  before  the 
20th.  If  you  can  send  a  man  to  get  the  goods,  all  right;  if 
not  I  will  ship  them  back.  I  assure  you  I  am  doing  all  I 
can  do  to  make  a  settlement  and  will  do  so  at  the  earliest 
possible  date."  His  letters  and  acts  corroborate  the  testi- 
mony of  Norrup  and  show  that  the  testimony  given  by  Hodge 
in  regard  to  said  alleged  settlement  was  not  true.  The  evi- 
dence shows  that  he  had  received  no  goods  from  appellant 
in  the  meantime.  So  far  as  the  record  shows,  Hodge  had 
never  intimated  to  the  appellant  corporation  that  he  had 
made  a  settlement  with  Norrup  for  the  goods  that  he  had 
on  May  15,  1912,  until  he  filed  his  answer  in  this  action.  It 
is  clear  from  the  record  that  Rush  had  discussed  with  Hodge 
and  Clark  the  proposition  of  buying  Hodge  out,  and  Bush 
was  willing  to  do  so  if  Clark  would  sign  Bush's  contract  as 
guarantor.  Clearly,  Norrup 's  only  interest  in  the  matter 
was  to  get  the  matter  adjusted  and  get  Bush  to  take  the 
territory  that  Hodge  had,  and  when  Clark  refused  to  become 
guarantor  for  Bush,  the  attempt  at  a  settlement  fell  through 
and  the  goods  were  returned  to  Hodge. 

The  evidence  is  not  sufficient  to  sustain  the  verdict.  The 
judgment  must  be  reversed  and  a  new  trial  granted.  Costs 
awarded  to  appellant, 

Truitt,  J.,  concurs. 
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(October  21,  1914.) 

STATE,  Appellant,  v.  L.  STAFFORD,  Respondent. 

[143  Pac.  528.] 

Criminal  Law — Appeal  on  Behalt  of  State — ^Motion  to  Dismiss — 
Probate  Court  —  Complaint  —  Information  —  Statutory  Oon- 
btbuction. 

1.  Where  a  defendant  is  tried  in  the  probate  court  for  selling 
intoxicating  liquors  without  a  license,  under  the  proTisions  of  sec. 
1518,  chap.  33,  title  8,  of  the  Bev.  Codes,  and  is  convicted  and 
appeals  to  the  district  court,  held^  that  the  district  court  erred  in 
dismissing  said  action  on  the  motion  of  the  defendant,  on  the 
ground  that  the  probate  court  had  no  jurisdiction  to  try  such  case 
but  should  have  held  a  preliminary  examination. 

2.  Heldf  that  the  misdemeanor  for  which  the  defendant  was 
tried  and  convicted  in  the  probate  court  was  not  the  crime  of  sell- 
ing liquor  in  a  prohibition  district,  since  the  defendant  was  not 
charged  in  the  complaint  filed  in  said  action  with  selling  intoxicat- 
ing liquors  in  a  prohibition  district,  but  was  charged  with  selling 
liquor  without  first  procuring  the  license  required  by  law. 

3.  Under  the  provisions  of  the  first  subdivision  of  sec.  8043,  Bev. 
Codes,  the  state  is  authorized  to  take  an  appeal  from  a  judgment 
for  the  defendant  on  demurrer  to  the  indictment  or  information. 

4.  Under  the  provisions  of  «ec.  8325,  Bev.  Codes,  when  an  appeal 
is  taken  from  a  justice's  or  probate  court,  the  clerk  of  the  district 
court  must  file  the  papers  received  and  enter  the  action  on  the 
calendar  in  its  order  with  other  criminal  cases,  and  such  case  must 
be  tried  anew  in  the  district  court  at  the  next  term  thereof,  unless 
for  good  cause  the  same  is  continued. 

5.  When  a  criminal  case  is  appealed  from  a  probate  court,  the 
case  stands  on  appeal  the  same  as  though  it  had  been  begun  in  the 
district  court.  It  is  there  for  a  new  trial  on  every  point  in  question 
that  could  legally  be  raised  therein. 

6.  Under  the  provisions  of  sec.  7509,  Bev.  Codes,  a  complaint  or 
information  is  defined  as  an  allegation  in  writing  made  to  a  magis- 
trate that  a  person  has  been  gulHy  of  some  designated  offense. 

7.  The  complaint  or  information  is  the  name  of  the  pleading  by 
which  a  criminal  action  is  instituted  in  a  justice's  or  probate  court, 
and  the  names  "complaint"  and  "information''  are  used  inter- 
changeably and  refer  to  the  same  kind  of  a  pleading. 

8.  On  an  appeal  from  the  probate  court  to  the  district  court  in 
R  criminal  case,  the  proceedings  in  the  trial  de  novo  is  substantially 
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the  same  as  in  a  ease  before  the  district  court  on  indictment  or 
information. 

9.  Held,  under  the  provisions  of  the  statute,  the  state  has  the 
authority  to  appeal  in  a  case  on  appeal  from  the  probate  court  in 
criminal  cases,  where  the  appeal  is  dismissed  on  the  demurrer  or 
motion  of  the  defendant,  on  the  ground  that  the  probate  court  had 
no  jurisdiction  to  try  said  case. 

10.  Held,  that  the  misdemeanor  for  which  the  defendant  was 
convicted  in  the  probate  court  was  one  which  the  probate  court 
had  jurisdiction  to  try,  to  wit,  that  of  selling  liquor  without  a 
license,  and  was  not  a  misdemeanor  which  required  the  probate  court 
to  hold  a  preliminary  examination,  and  the  defendant  could  not 
have  been  convicted  of  the  misdemeanor  of  selling  liquor  in  a 
prohibition  district  under  the  complaint  filed  in  this  case. 

APPEAL  on  behalf  of  the  state  from  the  District  Court  of 
the  Second  Judicial  District  for  Latah  County.  Hon.  Edgar 
C.  Steele,  Judge. 

Defendant  was  convicted  in  the  probate  court  of  selling 
intoxicating  liquor  without  a  license,  and  on  appeal  the  dis- 
trict court  held  that  the  probate  court  should  have  held  a 
preliminary  examination  in  said  matter,  and  on  motion  of 
the  defendant  dismissed  the  action.     Judgment  revened. 

J.  H.  Peterson,  Atty.  Genl.,  J.  J.  Guheen,  T.  C.  Coffin  and 
E.  G.  Davis,  Assts.,  for  the  State. 

Sec.  8325,  which  has  to  do  with  appeals  from  the  justice 
court  to  the  district  court  in  criminal  matters,  provides  that 
when  the  appeal  papers  have  been  filed  in  the  district  court, 
the  clerk  must  enter  the  action  on  his  calendar  in  its  order 
with  other  criminal  cases,  and  that  the  same  shall  be  there 
tried  anew.  The  appeal  havipg  been  properly  effected,  the 
case  was  in  the  same  situation  as  one  originally  instituted 
in  the  district  court. 

**0n  appeal  to  the  circuit  court,  the  cause  was  triable  de 
7WV0f  and  no  objection  could  be  made  to  any  inaccuracy  or 
imperfection  in  the  proceedings  before  the  county  court." 
{latum  V.  State,  66  Ala.  465.) 

Other  states  have  had  occasion  to  obtain  from  their  su- 
preme courts  a  definition  of  the  word  *  information"  as  it 
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affected  litigants,  and  to  ask  for  a  determination  of  the 
pleadings  covered  by  the  term.  (State  v.  Hewlett,  124  Ala. 
471,  27  So.  18.) 

Upon  a  trial  de  novo  in  the  district  court,  the  complaint 
takes  the  place  of  an  indictment  or  an  information.  The  pro- 
ceedings had  upon  it  are  the  same  in  the  district  court  as 
upon  either  an  indictment  or  an  information.  (Clepper  v. 
State,  4  Tex.  242;  Simpson  v.  State,  Xll  Ala.  6,  20  So.  572.) 

There  is  no  law  prohibiting  the  issuance  of  a  license  to  sell 
intoxicating  liquors  in  Latah  county,  and  therefore  any 
person  selling  liquors  in  Latah  county  without  a  license  can 
be  convicted  and  punished  under  the  terms  of  sec.  1518,  Rev. 
Codes. 

There  will  be  found  in  many  states  laws  providing  for  the 
issuance  of  licenses  to  people  engaged  in  selling  liquors  and 
providing  penalties  for  the  sale  of  liquor  without  a  license. 
These  same  states  also  have  laws  making  it  a  crime  to  sell 
liquor  on  Sunday,  either  with  or  without  a  license. 

The  courts,  however,  have  been  uniform  in  holding  that 
a  charge  of  selling  liquor  without  a  license,  even  though  the 
sale  took  place  on  Sunday,  was  proper.  (State  v.  Cox,  23 
W.  Va.  797;  State  v.  Bradley,  132  N.  C.  1060,  44  S.  E.  122; 
State  V,  Heibel,  116  Mo.  App.  43,  90  S.  W.  758;  Shnler  v. 
State,  125  Ga,  778,  54  S.  E.  689;  O'Brien  v.  State,  91  Ala.  25, 
8  So.  560 ;  People  v.  Krank,  110  N.  Y.  488,  18  N.  E.  242,  23 
Cyc.  187 ;  State  v.  Moeling,  129  La.  204,  55  So.  764;  Carpenter 
V.  State,  120   Tenn.  586,  113  S.  W.  1042.) 

Cannon,  Ferris  &  Swan  and  Wm.  E.  Lee,  for  Respondent. 

There  having  been  no  indictment  or  information  at  any 
time  entered  against  respondent,  it  is  apparent  that  this  court 
has  no  jurisdiction  to  try  the  appeal.  (State  v,  Bidenhatigh, 
5  Ida.  710,  51  Pac.  750;  United  States  v.  Saiiges,  144  U.  S. 
310,  12  Sup.  Ct.  609,  36  L.  ed.  445;  State  v.  Northrup,  13 
Mont  522,  35  Pac.  228;  Territory  v.  Laun,  8  Mont.  322,  20 
Pac.  652.) 

Under  sec.  3854,  Rev.  Codes,  the  justice  court  has  no  juris- 
diction in  a  case  like  the  one  at  bar,  where  a  misdemeanor 
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is  alleged  to  have  been  charged  for  which  the  maximum 
penalty  exceeds  $300.  (Staie  v.  West,  20  Ida.  387,  118  Pac. 
773.) 

The  respondent  was  never  indicted  for  any  crime  by  a 
grand  jury.  His  case  did  not  come  before  the  district  court 
on  information  from  the  public  prosecutor  after  indictment 
by  a  magistrate.  He  had  no  preliminary  examination.  The 
district  court  had  no  jurisdiction,  therefore,  over  respond- 
ent. No  information  could  have  been  filed  against  respondent 
until  he  had  had  a  preliminary  examination.  (State  v. 
McOreevey,  17  Ida.  453,  105  Pac.  1047;  State  v.  Baaf,  16  Ida. 
411,  101  Pac.  747.) 

SULLIVAN,  C.  J. — The  defendant  waa  prosecuted  and  con- 
victed in  the  probate  court  of  Latah  county  for  having  sold 
intoxicating  liquors  without  first  obtaining  the  license  re- 
quired by  the  provisions  of  chap.  33,  title  8,  of  the  Revised 
Codes.  The  charging  part  of  the  complaint  is  as  follows: 
**Did  then  and  there,  wilfully,  knowingly  and  unlawfully,  sell 
to  C.  Douglas,  then  and  there  being,  a  quantity  of  intoxicating 
liquor,  to  wit,  beer,  without  first  having  obtained  and  pro- 
cured the  license,  and  executed  and  filed  the  bond  required  by 
the  State  of  Idaho  and  in  violation  of  chap.  33,  title  8,  of  the 
Revised  Codes  of  Idaho,*'  etc. 

To  that  complaint  the  defendant  demurred  on  the  ground 
and  for  the  reason  that  the  facts  stated  in  the  complaint  did 
not  constitute  a  public  offenae.  The  demurrer  was  overruled 
and  the  defendant  was  convicted  of  said  offense  and  fined  in 
the  sum  of  $250  and  costs.  The  defendant  thereupon  ap- 
pealed to  the  district  court,  and  when  the  case  was  called  for 
hearing,  the  defendant  made  a  motion  to  dismiss  it  on  the 
ground  and  for  the  reason  that  the  probate  court  had  no 
jurisdiction  to  try  and  determine  such  cause,  which  motion 
was  sustained  and  the  action  dismissed  and  judgment  of  dis- 
missal entered.     The  state  appealed  from  said  judgment. 

(1)  In  limine,  we  are  met  with  a  motion  by  the  defendant 
to  dismiss  this  appeal  on  the  ground  that  the  probate  court 
of  Latah  county  did  not  have  jurisdiction  to  try  and  deter- 


Digitized  by 


Google 


Oct.  1914.]  State  v.  Stafford.  385 

Opinion  of  the  Court — Sullivan,  G.  J. 

mine  said  action.  On  that  motion  it  was  contended  that  the 
crime  for  which  the  defendant  was  prosecuted  was  for  selling 
liquor  in  Latah  county,  a  prohibition  district.  (The  com- 
plaint contradicts  this  contention.)  It  was  contended  that 
Latah  county  became  a  prohibition  district  because  of  the 
provisions  of  sec.  7,  of  an  act  of  the  legislature,  approved 
February  19, 1913  (Sess.  Laws,  p.  127),  which  section  declares 
that  a  **  'Prohibition  District'  within  the  meaning  of  this  act 
and  all  other  acts  prohibiting  the  sale  of  intoxicating  liquors 
in  any  prohibition  district  in  this  state,  is  territory  in  which 
the  sale  of  intoxicating  liquor  is  prohibited  by  law,  or  where 
no  liquor  license  has  been  issued  in  accordance  with  the  laws 
of  this  state.''  Latah  county  did  not  become  a  prohibition 
district  by  a  vote  of  the  people,  but  the  county  commissioners 
of  that  county  had  refused  to  issue  any  liquor  licenses  what- 
ever, and  when  this  case  was  appealed  to  the  district  court,  it 
seems  that  counsel  for  the  defendant  concluded  to  contend 
that  the  defendant  had  been  prosecuted  for  selling  liquor  in 
a  prohibition  district,  instead  of  for  selling  liquor  without 
first  having  procured  a  license,  as  charged  in  the  complaint 
on  which  he  was  tried,  and  the  district  court  agreed  with 
counsel  in  this  contention  and  dismissed  the  case  on  the 
ground  as  above  stated,  that  the  probate  court  had  no  juris- 
diction to  try  the  defendant  for  the  crime  of  which  he  was 
convicted. 

Prom  the  foregoing  statement  of  facts,  we  will  now  proceed 
to  determine  said  motion. 

The  trial  court,  in  sustaining  said  motion  and  dismissing 
the  appeal,  found  **that  the  probate  court  of  Latah  county 
did  not  have  jurisdiction  to  try  and  determine  said  cause,  and 
that  this  court  does  not  have  jurisdiction  to  determine  said 
cause  except  on  a  commitment  from  a  committing  magistrate ; 
that  the  said  L.  Stafford  has  not  been  given  a  preliminary 
examination,  and  that  this  court  does  not  have  jurisdiction  to 
try  and  determine  said  cause,"  and  entered  judgment  dis- 
missing the  action. 

It  is  contended  by  counsel  for  defendant  that  the  only  pro- 
visions of  the  statute  authorizing  the  state  to  appeal  are  found 
idAko,  Vol.  26— as 
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in  sec.  8043,  Rev.  Codes,  and  that  said  section  does  not  author- 
ize an  appeal  by  the  state  from  any  case  appealed  from  a 
'  justice's  or  probate  court.  Subdivision  1  of  that  section  is 
as  follows: 

*'An  appeal  may  be  taken  by  the  state: 

"1.  From  a  judgment  for  the  defendant  on  a  demurrer  to 
the  indictment  or  information." 

And  it  is  contended  that  since  there  has  been  no  indictment 
or  information  filed  in  this  ease,  the  state  has  no  appeal,  and 
in  support  of  that  contention  State  v.  Ridenbaugh,  5  Ida. 
710,  51  Pac.  750,  is  cited.  This  court  held  in  that  case  as 
follows:  "We  have  no  statute  in  this  state  authorizing  the 
state  to  appeal  from  a  judgment  in  favor  of  a  defendant  in 
a  criminal  action  rendered  in  a  justice's  or  probate  court;  nor 
have  we  any  statute  authorizing  the  state  to  appeal  in  any 
criminal  action  except  the  statute  cited  supra.^^  (Sec.  8043.) 
In  that  opinion  the  court  quotes  the  first  subdivision  of  sec. 
8043  as  found  in  the  Rev.  Stats.,  as  follows:  **1.  From  a  judg- 
ment for  the  defendant  on  a  demurrer  to  the  indictment." 
That  subdivision  has  been  amended,  and  as  found  in  the  R^v. 
Codes,  reads:  **1.  From  a  judgment  for  the  defendant  on  a 
demurrer  to  the  indictment  or  information."  The  court  in 
the  Ridenbaugh  case  evidently  overlooked  the  amendment  to 
that  subdivision  of  sec.  8043,  or  concluded  that  said  amend- 
ment had  not  been  properly  passed  by  the  legislature  under 
the  decision  of  Cohn  v.  Kingsley,  5  Ida.  416,  49  Pac.  985,  38 
L.  R.  A.  74.  On  an  appeal  in  a  criminal  case  from  a  justice's 
or  probate  court,  sec.  8325  provides  that  the  clerk  of  the  dis- 
trict court  must  file  the  papers  received  and  enter  the  action 
on  the  calendar  in  its  order  with  other  criminal  cases,  and  the 
same  must  be  tried  ''anew"  in  the  district  court  at  the  next 
term  thereof,  unless  for  good  cause  the  same  be  continued. 
Under  the  provisions  of  that  section  the  case  must  be  tried 
anew,  or  de  novo.  That  means  that  the  motions  and  demur- 
rers decided  by  the  justice  or  probate  court  must  be  heard  by 
the  district  court,  provided  either  the  state  or  the  defendant 
cares  to  present  them,  or  the  defendant  may  first  demur  to  the 
complaint  in  the  district  court.    The  defendant  in  the  probate 
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court  filed  his  demurrer  based  on  the  ground  that  the  court 
had  no  jurisdiction  to  try  said  cause.  The  demurrer  was 
overruled  and  instead  of  calling  up  that  demurrer  in  the  dis- 
trict court,  after  his  appeal  had  been  perfected,  he  took 
another  tack  and  moved  in  the  district  court  to  dismiss  the 
case,  because  the  probate  court  had  no  jurisdiction  to  try  the 
case.  That  paper  is  in  effect  a  demurrer  to  the  jurisdiction 
of  the  court,  and  it  must  be  viewed  from  the  standpoint  of  its 
legal  effect  and  not  from  the  name  that  the  court  or  the 
pleader  may  have  given  it.  If  that  motion  had  been  called  a 
demurrer  to  the  jurisdiction  of  the  court,  would  it  be  con- 
tended that  on  sustaining  such  demurrer  and  dismissing  the 
case  the  state  would  not  have  the  right  to  appeal?  It  might 
be,  but  we  think  such  contention  would  be  without  merit,  and 
not  warranted  under  the  provisions  of  our  statute. 

A  criminal  case  appealed  from  a  justice's  or  probate  court, 
after  the  appeal,  stands  the  same  in  the  district  court  as 
though  it  had  been  begun  there.  It  is  there  for  a  new  trial 
on  every  point  and  question  that  was  raised  or  might  have 
been  raised  in  the  justice's  or  probate  court.  The  name  given 
by  the  statute  to  the  paper  charging  the  crime  and  filed  in 
the  justice's  or  probate  court  is  ** complaint,"  and  cases  in- 
volving indictable  misdemeanors  and  felonies  are  prosecuted 
in  the  district  court  on  a  paper  called  an  ** indictment"  or 
** information."  The  paper  called  a  ** complaint"  in  the  jus- 
tice's court  serves  the  same  purpose  as  the  paper  called  an 
** information"  in  the  district  court,  and  those  two  words  are 
often  used  synonymously  and  mean  the  same  thing.  An  in- 
formation or  a  complaint  is  a  paper  charging  a  defendant 
with  a  particular  offense,  and  it  matters  not  whether  it  is 
called  an  information  or  a  complaint.  The  object  and  pur- 
pose in  giving  the  state  the  right  to  appeal  is  the  same  whether 
the  case  has  been  first  tried  by  a  justice's  or  probate  court  on 
a  complaint,  or  whether  an  indictable  misdemeanor  or  felony 
is  tried  in  the  district  court;  and  the  appeal  from  the  probate 
court  or  justice's  court  having  been  properly  perfected  and 
the  papers  filed  in  the  district  court,  those  statutes  which 
provide  the  procedure  in  criminal  cases  in  the  district  court 
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apply  to  such  appeals  as  well  as  to  those  criminal  eases 
which  the  district  court  has  original  jurisdiction  to  try  and 
determine. 

Under  the  provisions  of  sec.  7509,  Rev.  Codes,  a  complaint 
is  defined  the  same  as  an  information.  That  section  is  as 
follows:  "The  complaint  or  information  is  the  allegation  in 
writing,  made  to  a  magistrate,  that  a  person  has  been  guilty 
of  some  designated  offense."  It  is  clear  that  the  words  ** com- 
plaint'* and  "information"  as  used  in  the  statute  are  used  to 
represent  the  name  of  a  pleading  by  which  a  criminal  action 
is  instituted  in  a  justice's  or  probate  court,  or  on  which  a 
criminal  prosecution  may  be  based  in  the  district  court;  and 
if  the  words  "complaint"  and  "information"  are  not  meant 
to  apply  to  the  same  thing,  it  may  be  said  that  "complaint" 
is  the  name  given  to  the  pleading  filed  by  any  person  other 
than  the  prosecutor  himself  with  a  justice's  or  probate  court, 
and  that  the  same  pleading  is  called  "information"  when  the 
pleading  is  filed  by  the  public  prosecutor.  In  this  case  the 
prosecuting  attorney  filed  the  complaint.  In  form  it  is  an 
information,  such  as  is  used  in  a  preliminary  hearing  and 
filed  in  the  district  court  by  the  public  prosecutor.  The  term 
"information"  as  used  in  said  section  8043  applies  to  the 
first  pleading  which  begins  a  criminal  prosecution  in  a  jus- 
tice's or  probate  court.  Under  the  provisions  of  our  statute, 
the  paper  containing  the  incriminating  charge  is  clearly  an 
information.  Upon  a  trial  de  novo  in  the  district  court,  the 
complaint  or  information  filed  in  the  district  court  takes  the 
place  of  an  indictment  or  information  filed  in  that  court,  and 
the  proceedings  upon  such  an  appeal  in  the  district  court  is 
the  same  as  upon  either  an  indictment  or  information. 

Upon  the  question  as  to  the  meaning  of  the  word  "informa- 
tion," see  Clepper  v.  State,  4  Tex.  242;  Tatum  v.  State,  66 
Ala.  465 ;  Simpson  v.  State,  111  Ala.  6,  20  So.  572 ;'  4  Words 
and  Phrases,  p.  3585,  defines  information  as  "a  complaint 
or  accusation,  in  writing,  exhibited  against  a  person  for  some 
misdemeanor. ' ' 

It  is  contended  that  the  state  has  no  right  to  appeal  in  a 
criminal  case  unless  the  right  is  given  by  the  statute.    We 
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concede  that,  and  are  satisfied  that  the  authority  la  giyen  by 
the  provisions  of  said  sec.  8043.  This  conclusion  is  based 
upon  the  following  reasons :  First,  that  the  misdemeanor  tried 
upon  appeal  in  the  district  court  is  subject  to  the  same  stat- 
utes relating  to  procedure  as  any  other  criminal  case  tried 
in  that  court;  second,  the  word  ''information"  as  used  in  said 
section  is  intended  to  apply  to  the  complaint  filed  in  the  jus- 
tice's court  originally  and  in  the  district  court  on  appeal; 
third,  that  the  word  ** information"  as  used  in  said  section  was 
intended  by  the  legislature  to  be  construed  in  its  generic  sense 
and  not  in  its  technical  sense.  In  so  far  as  the  Ridenbaugh 
case  is  in  conflict  with  the  views  expressed  in  this  opinion,  it 
is  overruled. 

In  granting  said  motion  to  dismiss,  the  district  court  erred. 

(2)  As  above  stated,  the  complaint  or  information  filed  in 
the  probate  court  charged  the  defendant  with  the  crime  of 
having  sold  intoxicating  liquors  without  a  license,  contrary  to 
the  provisions  of  chap.  33,  title  8,  of  the  Rev.  Codes,  and  he 
was  convicted  of  that  oflfense  and  sentenced  to  pay  a  fine  of 
$250.  The  crime  of  selling  liquor  without  a  license,  under 
the  provisions  of  said  chapter,  is  not  an  indictable  mis- 
demeanor, and  therefore  a  justice's  or  probate  court  has 
jurisdiction  to  try  and  determine  such  misdemeanor.  The 
defendant  on  his  motion  to  dismiss  in  the  district  court  con- 
tended that  the  crime  charged  was  selling  liquor  in  a  prohibi- 
tion district,  which,  under  the  statute,  is  an  indictable  mis- 
demeanor, or  a  misdemeanor  of  which  the  justice's  or  probate 
court  has  no  jurisdiction,  and  the  trial  court  took  that  view 
of  the  case  and  dismissed  it. 

Under  the  provisions  of  sec.  7  of  the  Laws  of  1913,  supra, 
Latah  county  became  a  prohibition  district  by  reason  of  the 
fact  that  no  liquor  license  had  been  issued  in  said  county  in 
accordance  with  the  law,  and  not  by  reason  of  a  vote  of  the 
people,  and  the  defendant  was  not  charged  in  said  complaint 
with  selling  liquor  in  a  prohibition  district,  and  hence  sub- 
ject to  a  penalty  of  $500,  but  was  charged  with  the  crime  of 
selling  liquor  without  a  license  contrary  to  sec,  1518,  Rev. 
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Codes,  which  is  another  and  distinct  crime  from  that  of  sell- 
ing liquor  in  a  prohibition  district. 

Under  the  complaint  filed  in  the  probate  court,  a  prelimin- 
ary examination  could  not  have  been  held,  for  the  reason  that 
it  did  not  charge  a  crime,  for  the  commission  of  which  defend- 
ant could  have  a  preliminary  examination  and  be  bound  over 
to  the  district  court.  It  charged  only  a  crime  of  which  the 
probate  court  had  jurisdiction,  and  the  court  erred  in  sus- 
taining the  demurrer  or  motion  of  the  defendant  and  in  hold- 
ing that  the  probate  court  had  no  jurisdiction  to  try  and 
determine  said  case.  The  complaint  or  information  on  which 
the  defendant  was  tried  does  not  intimate  in  any  way  that  the 
crime  of  which  the  defendant  is  charged  is  one  of  selling 
liquor  in  a  prohibition  district,  but  specifically  charges  him 
with  the  crime  of  selling  liquor  without  a  license.  On  that 
information  he  could  not  have  been  convicted  of  selling  liquor 
in  a  prohibition  district,  because  it  did  not  charge  him  with 
that  crime.  The  probate  court  is  not  required  to  hold  a  pre- 
liminary examination  in  cases  where  it  has  jurisdiction  to 
try  and  determine,  and  when  it  tries  and  determines  such  a 
case  and  the  case  is  appealed  to  the  district  court,  it  is  the 
duty  of  the  district  court  to  try  such  case  de  novo. 

The  judgment  of  dismissal  is  reversed  and  the  cause 
remanded. 

Tniitt,  J.,  concura. 
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(October  17,  1914.) 

FEDERAL  MINING  &  SMELTING  CO.,  PlaintiflP,  v.  THE 
PUBLIC  UTILITIES  COMMISSION  et  al.,  Defendants. 

[143  Pac.  1173.] 

Utility  Act  —  Utilities   Commission  —  Compulsoey   Pboduction   or 
Books  and  Papers. 

1.  In  a  contest  between  a  patron  and  a  utility  corporation  in 
regard  to  the  establishment  of  reasonable  rates,  the  Utilities  Com- 
mission has  power  to  require  the  corporation  to  produce  any  and  all 
records,  contracts  or  papers  bearing  upon  the  questions  in  issue  and 
that  would  throw  any  light  upon  the  question  of  reasonable  rates; 
and  the  commission  has  full  power  and  authority  to  pass  upon  and 
determine  the  relevancy  or  competency  of  all  evidence  offered  to 
prove  or  disprove  the  issues  made  by  the  pleadings,  and  this  author- 
ity should  be  liberally  exercised  to  enable  parties  to  prepare  properly 
for  trial. 

2.  The  business  of  the  Washington  Water  Power  Company,  the 
defendant  in  the  original  proceeding,  is  the  manufacture  and  sale 
of  electricity  to  numerous  customers,  and  the  reasonable  cost  thereof 
can  only  be  determined  by  showing  the  actual  value  of  the  plant, 
the  actual  cost  to  manufacture  and  deliver  the  electricity  and  all 
necessary  disbursements  for  that  purpose,  including  taxes,  also  the 
depreciation  of  the  plant,  plus  a  fair  return  on  the  money  invested; 
and  to  determine  the  questions  that  mucrt  be  determined,  it  will 
necessitate  an  examination  of  the  plant  and  business  of  the  corpora- 
tion, and  for  that  reason  Ihe  plaintiff,  in  order  to  prepare  itself 
for  trial,  should  have  an  inspection  of  all  the  books,  papers  and 
documents  of  said  utility  corporation  and  all  of  its  plants  in  so  far 
as  the  same  will  show,  or  tend  to  show,  the  reasonable  value  of 
the  plant  and  what  it  actually  costs  to  manufacture  and  deliver 
electricity  and  power. 

3.  The  Public  Utilities  Commission  should,  under  suitable  condi- 
tions, permit  the  Federal  Mining  Company  to  inspect  the  books,  files 
and  papers  of  said  utility  corporation  in  so  far  as  they  contain 
matter  relating  to,  or  in  any  way  connected  with,  the  fixing  of  the 
value  of  the  plant  and  the  reasonable  rate  to  be  charged  for  the 
product,  and  should  give  plaintiff  ample  time  and  opportunity  for 
that  purpose. 

4.  Under  the  provisions  of  sec.  49  of  said  act,  said  commission 
is  not  bound  by  the  technical  rules  of  evidence,  and  by  the  provi- 
sions of  sec.  29  of  said  act,  said  commission  is  authorized  to  do  all 
things  necessary  to  carry  out  the  spirit  and  intent  of  said  act. 
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Argument  for  Plaintiff. 

Original  proceeding  in  this  court  for  a  writ  of  review  to 
determine  the  validity  of  an  order  of  the  Public  Utilities  Com- 
mission refusing  to  require  the  Washington  Water  Power 
Company  to  permit  the  plaintiff  to  examine  all  of  its. records, 
files  and  papers.  The  order  and  action  of  the  Commission 
afflrmed.  . 

James  E.  Babb,  A.  H.  Peatherstone,  C.  W.  Beale  and  John 
H.  Wourms,  for  Plaintiff. 

The  opinion  of  the  commission,  as  to  privacy  of  the  power 
company's  books  and  as  to  a  fishing  examination,  is  based  on 
rules  that  would  be  applicable  in  a  suit  between  private  indi- 
viduals or  private  corporations  and  which  were  established 
before  Munn  v.  Illinois  (1877),  94  U.  S.  113,  24  L.  ed.  77,  in 
which  it  was  first  established  that  any  business  affected  with 
a  public  interest  is  subject  to  public  control  and  direction — 
the  power  to  regulate  rates  and  get  information  necessary 
being  the  police  power.  {Toum  of  Ukiah  v.  Snow  Mountain 
Water  &  Tower  Co,  See  many  cases  cited  in  opinion  of 
California  Railroad  Commission,  Feb.  27,  1914,  Case  No.  483, 
Decision  No.  1309.) 

The  resulting  change  in  the  attitude  of  the  courts  in  investi- 
gating the  books  and  accounts  of  such  corporations  is  declared 
in  Wilson  v.  United  States,  220  U.  S.  614,  31  Sup.  Ct.  545, 
55  L.  ed.  610;  followed  in  Burnett  v.  State,  8  Okl.  Cr.  639, 
129  Pac.  1110,  47  L.  R.  A.,  N.  S.,  1175,  notes ;  Hammond  Pack- 
ing Co.  V.  Arkansas,  212  U.  S.  322,  29  Sup.  Ct.  370,  53  L.  ed. 
530,  15  Ann.  Cas.  645. 

Accounts  kept  of  such  a  public  use  belong  to  the  public  use, 
and  the  consumers  have  an  interest  therein,  and  the  facts  re- 
posing therein  as  to  the  success  and  failure  of  the  enterprise, 
which  affects  the  rate  to  be  paid.  {J^ew  York  Edison  Co,  v. 
City  of  New  York,  133  App.  Div.  728,  118  N.  Y.  Siipp.  238; 
United  Electric  Light  &  Power  Co.  v.  City  of  New  York,  133 
App.  Div.  732,  118  N.  Y.  240 ;  Brigham  v,  Zaiss,  48  App.  Div. 
144,  62  N.  Y.  Supp.  706 ;  Vciller  v.  Oppenheim,  75  Hun,  21, 
26  N.  Y.  Supp.  1051 ;  Thomas  v.  Guy  B.  White  Co.,  113  App. 
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Div.  494,  99  N.  Y.  Supp.  297 ;  People  v.  American  Ice  Co.,  54 
Misc.  Rep.  67,  105  N.  Y.  Supp.  650;  Home  Telephone  Co,  v. 
City  of  Carthage,  235  Mo.  644,  Ann.  Cas.  1912D,  301,  139 
S.  W.  547,  48  L.  B.  A.,  N.  S.,  1055.) 

W.  H.  Hanson,  Amicus  Curiae. 

There  is  no  authority  in  an  equity  proceeding  where  a 
general  and  extensive  ramifying  account  is  to  be  taken,  but 
holds  that  it  is  necessary  to  have  the  inspection  and  ex- 
amination before  the  commencement  of  the  trial.  The  stay- 
ing by  injunction  of  a  court  of  equity  of  trial  of  law  case  is 
a  uniform  and  unquestioned  precedent  in  support  of  that 
position.  {Arnold  v.  Fawtuxt  Yal.  Water  Co.,  18  R.  I.  189, 
26  Atl.  55,  19  L.  R.  A.  602;  Hillman  v.  United  States,  192 
Fed.  264,  112  C.  C.  A.  522;  In  re  Grant,  198  Fed.  708;  Simon 
V.  American  Tobacco  Co.,  192  Fed.  662;  Dreier  v.  United 
States,  221  U.  S.  394,  31  Sup.  Ct.  550,  55  L.  ed.  784;  Wheeler 
V.  United  States,  226  U.  S.  478,  33  Sup.  Ct.  158,  57  L.  ed.  309 ; 
Burnett  v.  State,  8  Okl.  Cr.  639,  129  Pac.  1110,  47  L.  R.  A., 
N.  S.,  1175,  and  notes.) 

John  P.  Gray,  for  Washington  Water  Power  Co. 

"The  plaintiff's  right  to  a  discovery  does  not  extend  to  all 
facts  which  may  be  material  to  the  issue,  but  is  confined  to 
facts  which  are  material  to  his  own  title  or  cause  of  action ; 
it  does  not  enable  him  to  pry  into  the  defendant's  case,  or 
find  out  the  evidence  by  which  that  case  will  be  supported." 
(Pomeroy's  Eq.  Jur.,  sec.  201;  Story's  Equity  Pleadings,  sees. 
317,  325;  Newkerk  v.  Willett,  2  Caines  Cas.  (N.  Y.)  269; 
Culhj  V.  Northern  Pac.  Ry.  Co.,  35  Wash.  241,  77  Pac.  202; 
Carpenter  v.  Winn,  221  U.  S.  533,  31  Sup.  Ct.  683,  55  L.  ed. 
842;  Owyhee  Land  &  Irr,  Co.  v.  Tautphaus,  109  Fed.  547, 
48  C.  C.  A.  535 ;  Oro  Water,  Light  &  Power  Co.  v.  Oroville, 
162  Fed.  975 ;  State  ex  rel.  Boston  &  M.  Co7v.  Copper  &  Silver 
M.  Co.  V.  District  Court,  27  Mont.  441,  94  Am.  St.  831,  71 
Pac.  602;  Ex  parte  Clarke,  126  Cal.  235,  77  Am.  St.  176,  58 
Pac.  546,  46  L.  R.  A.  835.) 
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The  question  of  the  organization  of  the  defendant  company, 
how  its  capital  stock  was  issued  and  how  it  was  paid  for, 
and  all  kindred  questions,  is  immaterial  to  the  controversy. 
{Smyth  V,  Ames,  169  U.  S.  466, 18  Sup.  Ct.  418,  42  L.  ed.  819.) 

J.  H.  Peterson,  Atty.  Genl.,  J.  J.  Guhecn,  T.  C.  CoflSn  and 
E.  G.  Davis,  Assts.,  for  Defendant. 

In  passing  upon  requests  to  examine  the  books  and  records 
of  corporations,  the  test  of  reasonableness  is  always  applied, 
and  in  general,  parties  litigant  who  desire  to  inspect  the  books 
and  records  of  opposing  paities,  must  first  make  some  show- 
ing as  to  the  necessity  of  such  inspection,  and  their  demands 
must  specify  with  reasonable  exactness  the  particular  books 
and  papers  which  they  desire  to  examine.  {Hale  v,  Henkel, 
201  U.  S.  43,  26  Sup.  Ct.  370,  50  L.  ed.  652 ;  Wilson  v.  United 
States,  221  U.  S.  361,  Ann.  Cas.  1912D,  558,  31  Sup.  Ct.  538, 
55  L.  ed.  771.) 

SULLIVAN,  C.  J.— The  Federal  Mining  and  Smelting 
Company  filed  its  formal  complaint  with  the  Public  Utilities 
Commission  of  this  state  on  the  ^th  of  September,  1913,  under 
the  provisions  of  the  public  utilities  act,  approved  March  13, 
1913  (Sess.  Laws  1913,  p.  247).  The  purpose  of  said  pro- 
ceeding was  to  litigate  the  reasonableness  of  rates  for  power 
furnished  to  the  plaintiflE  by  the  Washington  Water  Power 
Company. 

The  complaint  was  answered  by  the  water  power  company 
and  thereafter  the  complainant  made  a  motion  for  the  pro- 
duction and  inspection  of  all  books  and  records,  or  certified 
copies  thereof,  of  the  water  power  company  within  the  state 
of  Idaho,  for  examination  by  the  attorneys  or  expert  account- 
ants of  the  plaintiff  or  petitioner.  It  was  the  purpose  of 
this  motion,  if  favorably  act*  d  upon,  to  secure  to  the  plaintiff 
company  an  opportunity  to  examine  the  books  and  records 
of  the  defendant  company  and  to  obtain  therefrom  such  in- 
formation as  it  might  consider  necessary  in  preparing  itself 
for  the  hearing  before  the  commission.    That   motion  was 
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resisted  by  the  Washington  Water  Power  Company  on  the 
following  specified  grounds: 

First,  that  it  will  be  unjust,  unfair,  unreasonable  and  work 
an  irreparable  damage  to  the  defendant  to  make  any  such 
order. 

Second,  that  the  commission  is  without  power  to  make  such 
an  order  under  chapter  61,  Laws  of  1913,  or  any  other  stat- 
ute or  law  in  the  state  of  Idaho. 

Third,  that  the  making  of  such  an  order  would  be  a  viola- 
tion of  the  defendant's  right  under  and  contrary  to  the  pro- 
visions of  the  fourth  amendment  to  the  constitution  of  the 
United  States. 

After  a  hearing,  the  Utilities  Commission  denied  the  motion. 
Thereafter  the  plaintiff  company  filed  a  petition  for  a  rehear- 
ing which  was  denied.  Application  was  made  to  this  court 
under  the  provisions  of  sec.  63a  of  said  utilities  act  for  a 
writ  of  review  to  review  the  action  of  said  commission  in 
refusing  to  grant  said  motion. 

After  a  consideration  of  the  three  grounds  above  set  forth 
by  the  Washington  Water  Power  Company  against  the  grant- 
ing of  said  motion,  we  conclude  that  there  is  nothing  in  said 
first  and  third  grounds.  Then  the  question  directly  pre- 
sented is  whether  it  was  within  the  power  of  the  commission  ^ 
to  grant  said  order  under  said  public  utilities  act,  or  any  other 
statute  or  law  of  the  state,  and  if  it  possessed  the  authority 
and  power  to  grant  such  order,  whether  it  erred  in  denying 
said  motion. 

Counsel  for  plaintiff  contends  that  the  commission  has  full 
power  and  authority  under  the  provisions  of  said  public 
utilities  act,  and  especially  under  sec.  55  thereof,  to  grant  its 
motion  for  an  inspection  of  all  the  books  and  records  of  said 
corporation,  and  that  it  erred  in  refusing  to  do  so.  To  deter- 
mine this  question  several  sections  of  said  act  must  be  referred 
to  and  construed. 

-Sections  26(d),  29,  54  and  55  are  as  follows: 

**Sec.  26(d).  No  information  furnished  to  the  commis- 
sioner by  a  public  utility  except  such  matters  as  are  specifi- 
cally required  to  be  open  to  the  public  inspection  by  the  pro- 
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▼isions  of  this  act,  shall  be  open  to  the  public  inspection  or 
made  public  except  on  order  of  the  commission,  or  by  the 
commission  or  a  commissioner  in  the  course  of  a  hearing  or 
proceeding.  Any  commissioner,  officer  or  employee  of  the 
commission  who,  in  violation  of  the  provisions  of  this  subsec- 
tion, divulges  any  such  information  shall  be  guilty  of  felony." 

''Sec.  29.  The  Public  Utilities  Commission  is  hereby  vested 
with  power  and  jurisdiction  to  supervise  and  regulate  every 
public  utility  in  the  state  and  to  do  all  things  necessary  to 
carry  out  the  spirit  and  intent  of  the  provisions  of  this  act." 

''Sec.  54.  The  commission,  each  commissioner  and  each 
officer  and  person  employed  by  the  commission  shall  have  the 
right  at  any  and  all  times  to  inspect  the  accounts,  books,  papers 
and  documents  of  any  public  utility,  and  the  commission,  each 
commissioner  and  any  officer  of  the  commission  or  any  em- 
ployee authorized  to  administer  oaths  shall  have  power  to 
examine  under  oath  any  officer,  agent  or  employee  of  such 
public  utility  in  relation  to  the  business  and  affairs  of  said 
public  utility;  provided,  that  any  person  other  than  a  com- 
missioner or  an  officer  of  the  commission  demanding  such 
inspection  shall  produce  under  the  seal  of  the  commission  his 
authority  to  make  such  inspection;  and,  provided,  further, 
that  a  written  record  of  the  testimony  or  statement  so  given 
under  oath  shall  be  made  and  filed  with  the  commission." 

*'Sec.  55.  The  commission  may  require,  by  order  served 
on  any  public  utility  in  the  manner  provided  herein  for  the 
service  of  order,  the  production  within  this  state  at  such  time 
and  place  as  it  may  designate,  of  any  books,  accounts,  papers 
or  records  kept  by  said  public  utility  in  any  office  or  place 
without  this  state,  or,  at  its  option,  verified  copies  in  lieu 
thereof  so  that  an  examination  thereof  may  be  made  by  the 
commission  or  under  its  direction." 

Said  sec.  54  is  the  only  part  of  said  act  which  attempts 
to  designate  the  officers  or  individuals  who  may  be  authorized 
to  inspect  the  books,  accounts  and  records  of  a  public  utility, 
and  applies  equally  to  public  utilities  whose  records  are  kept 
within  the  state  and  to  those  whose  records  are  kept  without 
the  state. 
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Sec.  55  relates  to  the  boolcs  and  records  of  public  utilities 
doing  business  within  the  state  but  whose  books  and  records 
are  kept  without  the  state.  It  provides  that  the  commission 
may  require  such  books  and  records,  or  verified  copies  in  lieu 
thereof,  to  be  produced  within  the  state  **so  that  an  exam- 
ination thereof  may  be  made  by  the  commission  or  under  its 
direction."  The  books  and  records  of  such  corporations  kept 
without  the  state  are  clearly  subject  to  the  same  limitations 
as  is  the  inspection  of  such  books  and  records  as  are  kept 
permanently  within  the  state.  There  can  be  no  doubt  of  the 
right  of  the  complainant  to  ask  that  the  books  and  records 
of  this  foreign  corporation  be  produced  within  the  state  at 
the  time  of  the  hearing,  and  the  right  to  such  facilities  as 
are  necessary  in  order  to  enable  it  to  inspect  the  books,  records 
and  documents  specified  by  it  in  order  to  enable  it  to  meet 
the  issues  presented  by  the  case  before  the  commission.  Sea- 
sonable time  for  such  inspection  and  examination  as  may  be 
found  necessary  under  the  circumstances  of  each  case  must 
be  given  by  the  commission.  All  of  which  is  conceded  by  the 
commission  in  its  written  decision  in  this  case  denying  the 
motion  for  such  examination  and  inspection  of  the  records  of 
the  defendant  company  as  was  asked  by  the  plaintiff  in  this 
proceeding ;  but  as  we  understand  it,  this  motion  of  the  plain- 
tiff calls  for  the  production  of  any  and  all  documents,  books, 
records,  letters  and  papers  of  the  defendant  company,  whether 
the  matters  contained  in  them  relate  to  the  question  in  issue 
or  not,  and  if  granted,  would  permit  it  to  make  such  use 
as  it  might  desire  of  all  the  records,  etc.,  thus  inspected. 

The  question  is  then  directly  presented :  What  was  the  pur- 
pose intended  to  be  served  by  the  provisions  of  said  sections 
of  said  act  with  reference  to  the  inspection  of  the  books  and 
records  of  public  utilities!  It  was  no  doubt  for  the  purpose 
of  enabling  the  commission  to  ascertain  fully  at  any  time 
the  manner  in  which  any  public  utility  is  conducting  its  busi- 
ness and  whether  it  is  violating  the  law  or*  acting  unjustly 
toward  the  public  in  the  matter  of  rates.  Those  sections  were 
not  intended  to  enable  those  who  complain  against  public 
utilities  to  go  on  ^'fishing  expeditions"  through  all  the  cor- 
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respondence,  papen  and  records  of  a  utility  corporation  to 
see  if  they  can  obtain  some  evidence  against  the  legality  of 
the  acts  of  such  corporation,  or  to  procure  information  that 
might  be  valuable  to  one  contemplating  the  purchase  or  dupli- 
cation of  such  plant,  or  for  the  purpose  of  procuring  informa- 
tion that  one  was  not  entitled  to  without  the  consent  of  the 
corporation.  In  a  contest  between  a  party  and  a  utility  cor- 
poration in  regard  to  rates,  etc.,  the  commission  has  power 
to  require  the  utility  to  produce  any  record,  contracts  or 
papers  bearing  upon  the  questions  in  issue  in  the  case,  or 
that  would  throw  any  light  upon  the  question  of  reasonable 
rates.  It  evidently  has  full  power  and  authority  in  the 
matter  of  compelling  the  production  of  evidence  in  the  case 
before  it. 

Said  section  54  gives  the  right  and  authority  to  the  com- 
mission, or  each  commissioner  and  any  ofiScer  or  person  em- 
ployed by  the  commission,  at  any  and  all  times  to  inspect  the 
accounts,  books,  papers  and  documents  of  any  public  utility ; 
and  also  provides  that  any  person  other  than  a  commissioner 
or  officer  of  the  commission  demanding  such  Inspection  shall 
produce  under  seal  his  authority  to  make  such  inspection. 
That  section  refers  to  persons  who  are  authorized  to  inspect 
the  books  and  records  of  a  utility  by  the  commission,  and  does 
not  refer  to  the  production  of  any  books  or  records  required 
to  be  produced  and  introduced  as  evidence  on  the  trial  of 
some  question  or  issue  before  the  commission. 

It  is  provided  by  sec.  26(d)  that  no  information  furnished 
to  the  commissioner  by  a  public  utility,  except  such  matters 
as  are  specifically  required  to  be  open  to  public  inspection 
by  the  provisions  of  said  act,  shall  be  open  to  the  public  in- 
spection or  made  public  except  in  the  course  of  a  hearing  or 
proceeding,  and  it  is  there  also  provided  that  any  commis- 
sioner, officer  or  employee  of  the  commission  who  in  violation 
of  the  provisions  of  such  section  divulges  any  such  informa- 
tion shall  be  guilty  of  a  felony.  What  would  be  the  necessity 
or  reason  for  making  it  a  felony  for  a  commissioner  or  an 
employee  of  the  commission  to  reveal  certain  facts  that  might 
be  obtained  from  an  investigation  of  the  books  and  records 
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of  a  utility  if  it  were  the  right  of  any  and  all  persons  to 
procure  an  order  from  the  commission  for  the  inspection  of 
all  books,  records  and  files  of  a  utility  and  not  make  them 
guilty  of  a  felony  if  they  should  reveal  any  of  the  facts 
which  they  might  discover  on  such  investigation? 

The  provisions  of  said  act  are  sufficient  to  give  authority  to 
the  commission,  and  do  give  it,  to  make  all  investigations  of 
books  and  other  documents  of  public  utilities  necessary  for 
the  decision  of  all  questions  that  might  arise  involving  the 
control  by  the  commission  of  such  utilities  within  the  state. 
Sec.  29  of  said  act  empowers  the  commission  to  supervise  and 
regulate  every  public  utility  in  the  state  and  '*to  do  all 
things  necessary  to  carry  out  the  spirit  and  intent  of  the  pro- 
visions of  this  act."  It  has  full  power  and  authority  to 
require  the  production  of  all  records  and  documents  that  may 
be  pertinent  and  necessary  to  use  as  evidence  in  cases  brought 
before  said  commission  and  to  grant  the  litigants  time  and 
place  sufficient  for  an  examination  of  the  same.  The  motion 
of  the-  plaintiff  company  in  this  case  is  based  on  the  ground 
that  the  issues  raised  by  the  pleadings  require  an  investiga- 
tion into  all  of  the  affairs  of  the  defendant  company  from 
its  organization  to  the  present  time.  It  no  doubt  has  the 
right  to  an  examination  of  all  books,  contracts  and  files  of  the 
company  that  would  tend  in  any  wise  to  fix  the  value  of 
the  plant  and  the  cost  of  the  manufacture  of  electric  power, 
and  that  would  show,  or  tend  to  show,  reasonable  rates  to 
be  charged  for  the  same. 

The  commission  has  authority  under  said  act  to  determine 
or  pass  upon  the  relevancy  and  competency  of  all  evidence 
offered  to  prove  or  disprove  the  issues  made  by  the  pleadings, 
and  this  authority  vested  in  the  commission  should  be  liber- 
ally exercised  to  enable  parties  to  properly  prepare  for  trial. 
The  plaintiff's  business  is  affected  with  a  public  interest  and 
is  subject  to  state  control  and  direction,  and  the  power  of 
the  commission  to  regulate  rates  and  get  information  neces- 
sary for  that  purpose  is  a  power  that  has  been  conferred  by 
said  act  on  said  board,  and  the  commission  has  the  legal 
right  to  demand  information  as  to  the  business  involved  and 


Digitized  by 


Google 


400  Federal  M.  etc.  Co.  v.  Pubuc  Utilities  Com.  [26  Idaho, 


Opinion  of  the  Court — Sullivan,  C.  J. 


as  to  the  yalue  of  all  the  property  involved  therein  as  a 
basis  for  the  regulation  of  its  business  and  the  fixing  of  rea- 
sonable rates  for  its  services. 

Under  the  provisions  of  sec.  46  of  said  act,  the  accounts 
of  such  corporations  are  required  to  be  so  kept  that  in  case 
of  a  controversy  over  rates  or  service,  there  may  be  reliable 
evidence  to  which  the  consumer  may  appeal.  Each  consumer 
of  the  product  of  a  utility  corporation  is  a  party  in  interest 
in  its  public  use,  and  such  corporations'  accounts  should  be 
subject  to  the  reasonable  inspection  of  the  consumer  in  any 
matter  affecting  his  relation  with  the  utility,  so  far  as  rea- 
sonable rates  are  concerned.  The  relation  established  by  law 
between  the  utility  and  the  consumer  is  that  the  consumer 
must  pay  a  fair  return  on  the  value  of  assets  reasonably 
acquired  and  necessary  for  the  accomplishment  of  such  util- 
ity's object  and  purpose.  The  ascertainment  of  a  just  rate 
involves,  among  other  things,  the  reasonable  cost  of  the  plant, 
the  cost  of  production,  transportation  to  the  point  of  intended 
use,  and  so  forth. 

In  New  York  Edison  Co,  v.  City  of  New  York,  133  App. 
Div.  728,  118  N.  Y.  Supp.  238,  it  was  held  that  the  defendant 
was  entitled  to  an  inspection  of  the  books  and  records  of  the 
plaintiff  company,  and  an  examination  of  its  plant,  so  far 
as  the  same  would  show,  or  tend  to  show,  the  actual  cost  of 
production  and  distribution  of  electricity  during  the  time  it 
was  alleged  to  have  been  furnished.  In  that  case  the  court 
said,  among  other  things:  **And  it  is  quite  apparent  that  the 
defendant,  unless  it  can  have  an  inspection  and  discovery, 
cannot  prepare  its  case  for  trial.  How  can  it  determine  what 
is  the  reasonable  and  fair  market  value,  unless  it  can  ascer- 
tain what  it  actually  cost  the  plaintiff  to  manufacture  and 
deliver!"  And  after  reviewing  a  number  of  cases,  the  court 
further  said:  **Here  the  plaintiff's  business  is  the  manufac- 
ture and  sale  of  electricity  to  thousands  of  customers,  and 
the  reasonable  cost  thereof  can  only  be  determined  by  show- 
ing the  amount  of  capital  invested,  the  actual  cost  to  manu- 
facture and  deliver,  including  taxes  and  all  disbursements 
for  that  purpose,  and  the  depreciation  of  its  plant,  plus  a  fair 
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return  on  the  money  invested.  This  will  necessitate  an  ex- 
amination of  its  entire  business,  and  for  that  reason  the 
defendant,  in  order  to  prepare  itself  for  trial,  should  have 
an  inspection  of  all  the  books,  papers  and  documents  of  the 
plaintiff,  and  of  its  plant,  in  so  far  as  the  same  will  show,  or 
tend  to  show,  what  it  actually  cost  it  to  manufacture  and 
deliver  the  electricity  for  which  a  recovery  is  sought." 

In  Brigham  v.  Zaiss,  48  App.  Div.  144,  62  N.  Y.  Supp.  706, 
the  court  said: 

"Manifestly,  the  plaintiff  has  no  way  of  ascertaining  what 
the  net  amount  is,  except  from  the  defendants  themselves, 

or  from  an  inspection  of  their  books  of  account No 

good  reason  can  be  suggested  why  they  should  not  furnish 
the  same  to  the  plaintiff,  and,  in  the  interest  of  justice,  we 
think  they  should  be  required,  under  suitable  conditions,  to 
permit  the  plaintiff  to  inspect  their  books  and  to  take  copies 
of  them,  in  so  far  as  they  contain  entries  relating  to,  or  in 
any  way  connected  with,  the  subject  matter  of  the  action." 

In  Hart  v.  Ogdensbvrg  &  L.  C,  R.  Co,,  69  Hun,  497,  23 
N.  Y.  Supp.  713,  the  court  said :  *  *  The  discretion  vested  in  the 
court  should  be  liberally  exercised,  to  enable  parties  to  prop- 
erly prepare  for  trial,"  and  then  quoted  from  Powers  v. 
Elmendorf,  4  How.  Pr.  60,  as  follows: 

*'I  can  see  no  good  reason  why  a  party  should  be  permitted 
to  withhold  from  the  knowledge  of  his  adversary  documentary 
evidence  affecting  the  merits  of  the  controversy,  only  to  sur- 
prise him  by  its  production  at  the  trial,  unless,  for  some  sat- 
isfactory reason  to  be  made  apparent  to  the  court,  each  party 
ought  to  be  required,  when  it  is  desired,  to  disclose  to  the 
other  any  books,  papers  and  documetits  within  his  power  which 
may  contain  evidence  pertinent  to  the  issue  to  be  tried." 

In  Interstate  Commerce  Com.  v.  Baird,  194  U.  S.  25,  24 
Sup.  Ct.  563,  48  L.  ed.  860,  the  court  said : 

**The  inquiry  of  a  board  of  the  character  of  the  Interstate 
Commerce  Commission  should  not  be  too  narrowly  constrained 
by  technical  rules  as  to  the  admissibility  of  proof.  Its  func- 
tion is  largely  one  of  investigation,  and  it  should  not  be  ham- 
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pered  in  making  inquiry  pertaining  to  interstate  commerce 
by  those  narrow  rules  which  prevail  in  trials  at  common  law, 
where  a  strict  correspondence  is  required  between  allegation 
and  proof." 

The  principle  or  rule  there  declared  is  substantially  the 
rule  that  should  govern  the  Public  Utilities  Commission  in  its 
hearings  and  investigations  as  provided  by  sec.  49  of  said  act, 
and  it  is  there  provided  that  in  the  conduct  of  investigations 
before  said  commission  it  should  not  be  bound  by  the  tech- 
nical rules  of  evidence. 

By  sec.  29  of  said  act  it  is  declared  that  said  commission 
is  vested  with  power  and  jurisdiction  to  supervise  and  regu- 
late every  public  utility  in  the  state  and  do  all  things  neces- 
sary to  carry  out  the  spirit  and  intent  of  said  act. 

In  Matthews  v.  Board  of  Corp,  Commrs.  of  N,  C,  106  Fed. 
7,  the  court  said:  **The  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  is  the  fair  value  of  the  property  used 
for  the  convenience  of  the  public,"  and  then  proceeded  to 
state  what  may  be  taken  into  consideration  in  determining 
such  rate. 

The  commission  no  doubt  will  admit  all  competent  evidence 
offered  showing  or  tending  to  show  what  would  be  a  reason- 
able rate  for  the  service  rendered  by  said  public  utility,  and 
it  must  permit  the  plaintiff  to  inspect  all  books  and  papers 
of  the  water  power  company  that  would  throw  any  light  upon 
that  subject,  and  we  understand  from  the  decision  of  the 
commission  that  it  will  do  so  and  give  the  plaintiff  ample 
time  and  opportunity  to  examine  them. 

The  defendant  corporation  has  been  in  existence  nearly 
a  quarter  of  a  century,  and  all  of  its  files  and  records,  con- 
tracts and  communications  cover  a  great  many  years,  much 
of  which  can  have  no  application  whatever  to  the  issues  made 
by  the  pleadings,  and  it  is  stated  in  the  opinion  of  the  com- 
mission as  follows: 

**No  investigation  by  the  accountants  of  the  commission 
has  as  yet  been  begun,  and  no  examination  of  the  works  and 
premises  of  the  defendant  has  as  yet  been  undertaken  by  the 
engineers  of  the  commission.    In  view  of  the  present  status 
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of  the  case,  we  think  it  would  be  going  rather  far  for  the 
commission  to  grant  the  application  in  its  present  form.  We 
doubt  very  seriously  if  the  statute  confers  such  extreme  visit- 
atorial power  to  be  exercised  by  the  commission  over  public 
service  corporations,  and  as  the  commission  will  have  full 
power  to  control  the  investigation  to  be  had,  ample  oppor- 
tunity during  the  hearing  can  be  granted  to  the  plaintiff 
company  to  make  such  investigation  of  the  books  and  records 
of  the  defendant  as  will  insure  a  fair  hearing  of  all  the 
issues  involved.  If  after  the  hearing  before  the  commission 
has  begun  it  may  appear  that  it  will  be  necessary  for  the 
plaintiff  company  to  inspect  any  book,  account,  record  or 
other  document  in  the  possession  of  the  defendant,  and  that 
such  record  is  material  to  the  issues  in  the  case,  it  will  be  the 
duty  of  the  commission  to  require  the  production  of  such 
document  and  to  grant  to  the  plaintiff  company  permission 
to  inspect  such  documents,  although  the  same  may  have  to 
be  inspected  by  the  experts  of  the  plaintiff  company  and  time 
afforded  them  for  such  inspection.  Questions  will  arise  dur- 
ing the  hearing,  as  we  imagine,  concerning  such  proceeding, 
and  when  they  do  arise,  the  commission  will  consider  the  same 
and  grant  such  facilities  and  opportunities  to  the  plaintiff 
company  to  make  such  examination  of  the  books,  accounts  and 
other  records  of  the  defendant  as  may  appear  just  and 
reasonable." 

The  above  quoted  part  of  the  decision  of  the  commission 
clearly  sets  forth  the  construction  placed  by  the  commission 
on  the  powers  given  them  by  said  act  in  the  matter  under 
consideration.  The  commission  has  full  power  and  authority 
to  compel  the  production  of  all  material  evidence  on  the  trial 
of  said  case,  and  on  proper  application  no  doubt  will  do  so ; 
but  in  the  first  instance,  it  is  for  the  commission  to  determine 
whether  the  documents  or  evidence  demanded  is  material  and 
necessary,  and  if  the  commission  concludes  that  it  is  not,  it 
is  its  duty  to  decline  to  receive  immaterial  evidence  and  to 
decline  to  grant  any  application  of  the  parties  for  an  in- 
spection of  the  records  and  files  of  a  public  corporation  which 
it  considers  is  not  material  to  any  of  the  issues  involved. 
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The  plaintiff  is  not  entitled  to  an  examination  of  the  rec- 
ords and  files  of  a  corporation  which  can  possibly  have  no 
bearing  on  the  issues  of  the  case,  and  to  compel  the  corpora- 
tion to  produce  the  same  would  be  most  unreasonable,  and 
the  constitution  of  the  United  States,  as  well  as  the  consti- 
tution of  the  state  of  Idaho,  prohibits  unreasonable  searches 
and  seizures.  (Sec.  17,  art.  1,  State  Const.;  Hale  v.  Henkle, 
201  U.  S.  43,  26  Sup.  Ct.  370,  50  L.  ed.  652;  WUson  v.  United 
States,  221  U.  S.  361,  Ann.  Cas.  1912D,  558,  31  Sup.  Ct.  538, 
55  L.  ed.  771.)  In  general,  parties  litigant  who  desire  to 
inspect  the  books  and  records  of  opposing  parties  must  make 
some  showing  as  to  the  necessity  of  such  inspection,  and  their 
demands  must  specify  with  reasonable  exactness  the  par- 
ticular books  and  papers  which  they  desire  to  examine.  If 
it  is  made  to  appear  that  an  examination  of  any  of  the  books, 
records  and  files  of  the  corporation  is  necessary  to  a  proper 
determination  of  the  issues  involved,  the  commission  certainly 
will  require  their  production  on  its  own  motion  or  on  the 
application  of  the  plaintiff,  before  or  during  the  hearing,  and 
give  ample  opportunity  for  an  inspection  thereof.  But  the 
commission  has  no  authority  under  said  act  to  permit  a  party 
litigant  to  examine  the  records  and  files  of  a  utility  corpora- 
tion that  do  not  pertain  to  the  issues  made  by  the  pleadings, 
and  the  commission  has  no  authority  under  said  act  to  permit 
a  party  to  examine  the  records  and  files  of  the  Washington 
Water  Power  Company  in  a  case  pending  before  it,  which  are 
not  pertinent  or  material  to  the  issues  made  by  the  pleadings. 

We  therefore  conclude  that  the  action  of  the  commission 
in  refusing  to  grant  said  motion  must  be  affirmed,  and  it  is 
so  ordered,  with  costs  in  favor  of  the  commission. 

Truitt,  J.,  concurs. 
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(November  19,  1914.) 
ON  PETITION  FOR  REHEARINa. 

SULLIVAN,  C.  J. — ^A  petition  for  rehearing  has  been  filed 
in  this  case,  and  it  is  contended  that  in  our  order  afSrming 
the  decision  of  the  Public  Utilities  Commission  we  overlooked 
the  fact  that  the  plaintiff  had  made  certain  specific  demands 
for  the  examination  of  particular  records,  naming  them, 
among  which  were  (1)  the  balance  sheets  for  the  calendar 
years  1904-1913,  inclusive,  as  shown  by  the  aflBdavit  of 
Beukers  (see  p.  36  of  record) ;  (2)  the  ledgers  and  journals 
of  the  power  company  covering  the  entire  existence  of  that 
company;  (3)  the  minute-books  of  the  corporation  with  refer- 
ence to  the  stock  issue  of  one  million  dollars  and  the  bond 
issue  of  $500,000;  (4)  a  complete  list  of  the  names  of  the 
consumers  of  the  power  company  in  the  Coeur  d'Alene  dis- 
trict in  the  state  of  Idaho,  both  past  and  present. 

It  appears  that  the  expert  accountants  of  the  plaintiff,  by 
mutual  understanding  or  agreement  with  the  officers  of  the 
water  power  company,  commenced  an  inspection  of  some  of 
the  books  and  records  of  said  company,  but  had  not  proceeded 
very  far  before  said  officers  refused  any  further  inspection 
of  their  records,  claiming  that  they  were  unwilling  to  have 
any  accountant  employed  by  the  Federal  company  or  the  com- 
plainants, or  any  of  them,  to  make  an  investigation  of  any  of 
the  books,  accounts,  papers,  records  or  documents  whatsoever 
of  the  water  power  company,  but  were  willing  that  an  exam- 
ination should  be  made  by  the  regular  official  accountant  of 
the  Public  Utilities  Commission  or  by  the  regular  official 
engineer  of  that  commission. 

We  intended  to  hold  in  our  original  opinion,  and  now  hold, 
that  the  commission  must  require  the  water  power  company 
to  produce  for  examination  by  the  Federal  Mining  Company 
its  expert  accountants  and  others  employed  by  the  Federal 
Mining  Company,  all  books,  papers  and  accounts  that  would 
throw  any  light  upon  the  question  of  reasonable  rates  to  be 
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charged  for  electrical  energy  or  power  furnished  to  the  Fed- 
eral Mining  Company  by  the  water  power  company,  as  well 
as  a  complete  list  of  the  names  of  the  consumers  of  electricity 
furnished  by  said  power  company  in  the  Coeur  d'Alene  Dis- 
trict in  the  state  of  Idaho,  and  the  books,  papers  and  ac- 
counts showing  the  rate  charged  each  consumer  and  class  of 
consumers  and  the  amount  of  electrical  power  furnished  to 
each,  since  such  matters  are  proper  to  be  investigated  in 
determining  reasonable  rates,  and  the  commission  must  compel 
the  water  power  company  to  produce  the  same  and  give  the 
Federal  company  reasonable  opportunity  and  time  for  a  thor- 
ough investigation  of  such  books,  papers  and  documents. 

In  this  case  it  will  be  necessary  to  apportion  the  expenses 
of  the  utility  supplying  the  service  to  the  several  classes  of 
consumers.  Such  consumers  are  divided  into  well-defined 
groups  or  classes,  such  as  street  lighting,  commercial  power, 
street  railway,  etc.  Each  of  those  classes  demands  its  special 
equipment  or  class  of  service.  Some  costs  are  peculiar  to 
certain  kinds  of  service  and  not  to  others,  and  it  is  only  right 
and  proper  that  the  Federal  Mining  Company  should  be  fur- 
nished all  the  documentary  evidence  that  would  throw  any 
light  upon  the  several  classes  of  consumers  and  the  amount 
charged  each  consumer  for  the  service  given. 

As  bearing  upon  this  question,  see  City  of  Eacine  v.  Racine 
Oas  Light  Co.  (1911),  6  W.  R.  C.  R.  228,  244,  235. 

It  is  stated  by  counsel  in  their  petition  for  rehearing  that 
it  is  not  clear  to  them  whether  or  not  it  was  the  intention 
of  this  court  to  disapprove  of  a  portion  of  the  opinion  in 
the  case  of  New  York  Edison  Co,  v.  City  of  New  York,  133 
App.  Div.  732,  118  N.  Y.  Supp.  240,  which  distinguished  the 
cases  requiring  a  specification  of  the  particular  books  required 
from  the  rate  cases,  where  all  of  the  books  were  required. 
Counsel  quotes  from  that  opinion  as  follows:  "This  will 
necessitate  an  examination  of  its  entire  business,  and  for  that 
reason  the  defendant,  in  order  to  prepare  itself  for  trial, 
should  have  an  inspection  of  all  the  books,  papers  and  docu- 
ments of  the  plaintiff,'*  and  there  stops  the  quotation  with 
a  period,  when,  as  a  matter  of  fact,  in  the  original  opinion 
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a  comma  follows  the  word  ''plaintiff"  and  the  following  lan- 
guage is  used  thereafter:  '*And  of  its  plant,  in  so  far  as  the 
same  will  show,  or  tend  to  show,  what  it  actually  cost  to 
manufacture  and  deliver  the  electricity  for  which  a  recovery 
is  sought."  That  is  identically  what  we  intended  to  hold  in 
the  original  opinion  in  this  case,  and  we  did  hold  in  effect 
that  it  was  the  duty  of  the  commission  to  grant  to  the  plain- 
tiff the  right  to  inspect  all  books,  papers  and  documents  of 
the  water  power  company  and  of  its  plant,  in  so  far  as  the 
same  will  show,  or  tend  to  show,  what  it  actually  cost  to  manu- 
facture and  deliver  electricity,  electrical  energy  or  power. 

It  is  to  be  supposed  that  the  power  company  keeps  a  list 
of  its  customers,  and  that  its  books  indicate  the  class  to  which 
each  customer  belongs,  the  amount  of  electricity  furnished  to 
each,  and  the  price  charged  each  customer  therefor.  Such 
a  list  showing  the  above  indicated  facts  would  no  doubt  bear 
upon  the  reasonable  rates  to  be  charged.  And  all  such  lists, 
books,  records  and  accounts  should  be  produced  by  the  power 
company  for  inspection  by  the  Federal  company,  and  as  we 
understand  the  decision  of  the  commission,  it  will  require  the 
power  company  to  produce  all  such  books,  records  and  ac- 
counts for  the  inspection  of  the  Federal  companj^  and  time 
and  opportunity  given  for  a  thorough  inspection  thereof. 

The  court  does  not  question  the  good  faith  of  the  Federal 
company  in  mailing  the  application  it  did  in  this  case,  and 
it  must  be  distinctly  understood  that  this  court  holds  that  it 
is  the  duty  of  the  commission,  under  the  law,  to  require  the 
power  company  to  produce  all  of  its  books,  records  and 
accounts  so  far  as.  the  same  will  show,  or  tend  to  show,  what 
it  actually  cost  to  manufacture  and  deliver  electricity  to  the 
plaintiff. 

This  decision  is  rendered  without  prejudice  to  the  rights  of 
the  Federal  company  to  renew  its  application  before  the  com- 
mission for  the  inspection  of  the  books,  records,  accounts,  etc., 
above  indicated,  that  show  or  tend  to  show  what  it  actually 
cost  to  manufacture  and  deliver  electricity  to  the  plaintiff. 
And  the  commission  may  permit  the  Federal  company  under 
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the  present  application,  through  its  officers  and  experts,  to 
examine  all  such  books,  accounts  and  records. 
The  petition  for  rehearing  is  denied. 

Truitt,  J.y  concurs. 


(October  17,  1914.) 


CAPITAL  LTOfBER   CO.,   a  Corporation,  Respondent,  T. 
HEZEKIAH  SAUNDERS  et  al..  Appellants. 

[143  Pac  1178.] 

Insolvent  DEsroa — Attaching  Cbsditobs — Assionmsnts — Deeds  Held 
Mortgages  —  Insolvency  Proceedings  —  National  Bankruptct 
Law — Common-law  Assignments — Fraud. 

1.  &.f  an  insolvent  debtor,  executed  and  delivered  several  war- 
ranty deeds  in  form  to  a  corporation  to  which  he  was  largely  in- 
debted at  the  time  to  secure  the  debt,  and  certain  attaching  creditors 
of  S.  appeared  in  an  action  wherein  said  corporation  prayed  to  have 
said  deeds  declared  mortgages  and  foreclosed,  and  alleged  the  deeds 
to  be  fraudulent  as  to  them,  and  asked  that  they  be  set  aside;  held, 
under  the  evidence  that  they  were  valid  and  in  effect  mortgages. 

2.  Ileld,  that  title  12  of  chapter  17,  Rev.  Codecr,  was  suspended 
and  superseded  by  the  national  bankruptcy  law  of  18&8. 

3.  Held,  that  sec.  5932  is  a  necessary  part  of  said  title  12  and 
not  now  in  force. 

4.  Held,  that  assignments  in  conformity  with  the  common-law 
rules  relating  to  them  are  not  void  under  sec.  3169. 

5.  Held,  that  under  sec  3171,  Bev.  Codes,  the  question  of 
fraudulent  intent  as  to  transfers  of  property  ia  one  of  fact. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.    Hon.  Chas.  P.  McCarthy,  Judge. 

This  action  was  commenced  and  prosecuted  by  respondent 
as  plaintiff  in  said  district  court  to  have  certain  instruments, 
in  form  warranty  deeds,  declared  to  be  mortgages  and  fore- 
closed as  such.    Judgment  for  plaintiff.    Affirmed. 
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Martin  &  Cameron,  for  Appellants. 

The  deeds  in  this  case  from  the  insolvent  Saunders  to  the 
Capital  Lumber  Company  were  not  intended  to  be  or  to  oper- 
ate as  mortgages. 

Such  a  transaction  does  not  constitute  a  mortgage,  but  an 
assignment  for  the  benefit  of  two  creditors  and  the  debtor. 
(White  V.  Cotzhausen,  129  U.  S.  329,  9  Sup.  Ct.  309,  32  L.  ed. 
677;  Selz  V,  Evans,  6  111.  App.  466;  Northern  Nat.  Bank  v. 
Weed,  86  Wis.  212,  56  N.  W.  634;  Watkins  v.  Jenks,  24  Ga. 
431 ;  Sahichi  v.  Chase,  108  Cal.  81,  42  Pae.  29 ;  Stout  v.  Wat- 
son, 19  Or.  251,  24  Pac.  230;  Kickbusch  v.  Corwith,  108  Wis. 
634,  85  N.  W.  148;  Marshall  v.  Livingstone  Nat.  Bk,,  11  Mont. 
351,  28  Pac.  312.) 

Such  an  assignment  as  made  by  Saunders  was  illegal  and 
void  as  to  the  other  creditors  of  Saunders,  under  sec.  5932, 
Eev.  Codes.  {Chever  v.  Hays,  3  Cal.  471;  Adams  v.  Woods, 
8  Cal.  153,  68  Am.  Dec.  313 ;  Qroschen  v.  Page,  6  Cal.  139 ; 
Cohen  v.  Barrett,  5  Cal.  195 ;  Bamett  v.  Kinney,  2  Ida.  740, 
23  Pac.  922,  24  Pac.  624.) 

There  was  shamefaced  fraud  and  connivance  in  this  trans- 
action between  Saunders  and  these  two  creditors.  {Calif omia 
Consol,  Min,  Co.  v.  ManLey,  10  Ida.  786,  81  Pac.  50.) 

Intent  to  defraud  is  not  necessary  under  sec.  3169.  Intent 
to  delay  is  sufficient  to  make  such  a  transaction  as  the  one  at 
bar  Void  and  of  no  effect  under  the  terms  of  that  statute. 
{Van  Nest  v.  Yoe,  1  Sand.  Ch.  (N.  Y.)  4.) 

This  court  in  Johnson  v.  Sage,  4  Ida.  758,  44  Pac.  641,  has 
held  that  a  transaction  such  as  was  planned  by  Saunders  in 
this  case  was  void  as  to  the  other  creditors,  as  it  violated  the 
terms  of  sec.  3019,  Rev.  Stats.,  now  3168,  Rev.  Codes. 

Saunders  by  his  secret  oral  agreement  with  Ketchen,  of  the 
Capital  Lumber  Co.,  practically  made  these  creditors  trus- 
tees of  a  surplus  fund  to  be  sent  out  of  the  state  to  him 
when  they  had  sold  his  property  and  first  paid  themselves. 
{Bryant  v.  Young,  21  Ala.  264 ;  Sims  v.  Oaines,  64  Ala.  392, 
397;  Campbell  v,  Davis,  85  Ala.  56,  4  So.  140;  Chenery  v. 
Palmer,  6  Cal.  119,  65  Am.  Dec.  493;  North  v.  Belden,  13 
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Conn.  376,  35  Am.  Dec.  83;  Moore  v.  Wood,  100  111.  451; 
Best  V.  Fuller  etc,  Co.,  185  111.  43,  56  N.  E.  1077 ;  Beidler  v. 
Crane,  135  111.  98,  25  Am.  St.  349,  25  N.  E.  655;  Macomber 
V,  Peck,  39  Iowa,  351;  Rice  v.  Cunningham,  116  Mass.  466; 
Sutherland  v.  Bradner,  116  N.  Y.  415,  22  N.  E.  554;  Coburn 
V,  Pickering,  3  N.  H.  415,  14  Am.  Dec.  375 ;  Newell  v.  Wag- 
ness,  1  N.  D.  62,  44  N.  W.  1014;  Smith  v.  Conkwfight,  28 
Minn.  23,  8  N.  W.  876;  Walkin  v.  Horswill,  24  S.  D.  191,  123 
N.  W.  668;  McCvlloch  v.  Hutchinson,  7  Watts  (Pa.),  434,  32 
Am.  Dec.  776;  Adams  v.  Dempsey,  35  Wash.  80,  76  Pac.  538; 
Watkins  v.  Arms,  64  N.  H.  99,  6  Atl.  92 ;  Neubert  v.  Massman, 
37  Fla.  91,  19  So.  625;  Halcombe  v.  Ray,  23  N.  C.  340;  Mo- 
laska  Mfg.  Co,  v.  Steele,  36  Mo.  App.  496 ;  WirMey  v.  Hill, 
9  N.  H.  31,  31  Am.  Dec.  215;  Lukins  v.  Aird,  73  U.  S.  (6 
Wall.)  78,  18  L.  ed.  750;  Bernhardt  v.  Brown,  122  N.  C.  587, 
65  Am.  St.  725,  29  S.  E.  884;  Qeary  v.  Porter,  17  Or.  465, 
21  Pac.  442.) 

Karl  Paine,  for  Respondents. 

This  is  the  test:  If  a  transaction  resolve  itself  into  a  secu- 
rity, whatever  may  be  its  form,  and  whatever  name  the  parties 
may  choose  to  give  it,  it  is  in  equity  a  mortgage.  {Broum 
V.  Bryan,  6  Ida.  1,  20,  51  Pac.  995;  Bergen  v.  Johnson,  21 
Ida.  619,  123  Pac.  484;  Boyer  v.  Paine,  60  Wash.  56,  110 
Pac.  686;  20  Cyc.  502,  notes  70,  71;  Hudkins  v.  Crim 
(W.  Va.),78S.  E.  1043.) 

The  act  of  preference  being  lawful,  there  is  nothing  from 
which  fraudulent  motives  can  be  inferred,  and  any  fraudulent 
motives  the  parties  may  have  are  wholly  immaterial.  (20 
Cyc.  592;  Dana  v,  Stanfords,  10  Cal.  269.) 

When  the  paramount  jurisdiction  of  Congress  has  once 
been  exercised  in  the  enactment  of  a  bankruptcy  law,  all 
state  insolvency  laws  are  suspended  in  so  far  as  they  relate 
to  the  same  subject  matter  and  affect  the  same  persons  as 
the  bankruptcy  law.     (5  Cyc.  240.) 

The  right  of  an  insolvent  debtor  to  prefer  one  or  more 
creditors  over  others  is  not  an  open  question  in  this  state. 
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(WOson  V.  Baker  Clothing  Co.,  25  Ida.  378,  137  Pac.  896,  50 
L.  R.  A.,  N.  S.,  239.) 

If  the  preference  is  otherwise  unobjectionable,  the  particu- 
lar form  of  the  transaction  by  which  it  is  made  appears  to 
be  immaterial  so  far  as  the  rights  of  other  creditors  are  con- 
cerned, except  where  some  positive  statutory  prohibition  in- 
tervenes. (20  Cyc.  580,  581,  note  96;  Ross  v,  Duggan,  5 
Colo.  85;  McClure  v.  Smith,  14  Colo.  297,  23  Pac.  786;  Hasel- 
tine  V.  Espey,  13  Or.  301,  10  Pac.  423.) 

Such  conveyances,  where  given  in  good  faith  and  to  secure 
an  actual  indebtedness,  are  not  constructively  fraudulent. 
{Samuel  v.  Kittenger,  6  Wash.  261,  33  Pac.  509 ;  Ritz  v,  Rea, 
155  Iowa,  181,  135  N.  W.  645;  Merchants'  State  Bank  v. 
Tufts,  14  N.  D.  238,  116  Am.  St.  682,  103  N.  W.  760;  Mc- 
Cormick  Harvesting  Machine  Co.  v.  Caldwell,  15  N.  D.  132, 
106  N.  W.  122.) 

The  rule  relied  upon  by  appellants  to  the  effect  that  a 
mortgage  cast  in  the  form  of  an  absolute  deed  is  void  per  se 
as  to  existing  creditors  is  universally  rejected  in  those  states 
having  a  statute  similar  to  sec.  3171.  {Huntley  v.  Kingmun 
dk  Co.,  152  U.  S.  527,  14  Sup.  Ct.  688,  38  L.  ed.  540;  Dana 
V.  Stanfords,  supra.) 

TBUITT,  J. — The  respondent  is  a  corporation  engaged  in 
the  business  of  selling  lumber  and  building  material  in  the 
city  of  Boise,  Idaho,  and  had  been  so  engaged  for  a  long  time 
prior  to  the  commencement  of  said  action.  Hezekiah  Saun- 
ders for  some  years  before  July  1,  1912,  had  been  a  builder 
and  contractor  in  said  city  and  was  at  that  time  engaged  in 
said  business,  and  on  account  of  lumber  and  other  building 
materials  purchased  he  became  largely  indebted  to  the  plain- 
tiff corporation,  so  that  as  found  by  the  lower  court  the  de- 
fendants, Hezekiah  Saunders  and  Lucy  Saunders,  were  in- 
debted to  the  plaintiff  in  the  total  sum  of  $3,077.21  on  July 
1,  1912.  Said  Lucy  Saunders  is  the  wife  of  defendant 
Hezekiah  Saunders.  For  the  purpose  of  securing  this  indebt- 
edness as  contended  by  respondent,  said  Hezekiah  Saunders 
and  his  wife,  Lucy  Saunders,  on  July  2,  1912,  executed  and 
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delivered  to  respondent  the  certain  instruments  in  question 
in  this  case.  They  were  in  form  warranty  deeds,  but  re- 
spondent, as  plaintiff  below,  brought  action  to  have  them 
declared  mortgages  and  foreclosed  as  such.  The  other  de- 
fendants who  appealed,  at  the  time  said  instruments  were 
executed  and  delivered  to  respondent,  were  also  creditors 
of  Saunders,  and  on  or  about  December  31,  1912,  they  com- 
menced an  action  against  him  and  his  wife,  Lucy  Saunders,  to 
collect  the  amount  due  and  owning  to  them.  At  the  time  of 
commencing  said  action,  a  writ  of  attachent  was  issued  in 
their  favor  and  the  real  property  conveyed  by  said  instru- 
ments to  respondent  was  duly  levied  upon.  Said  appellants 
are  attaching  creditors,  and  they  appeared  in  the  court  below 
as  defendants.  They  prayed  in  their  cross-complaint  that 
said  deeds  be  declared  fraudulent  and  void  as  against  them, 
and  asked  that  they  be  set  aside.  The  trial  court,  however, 
found  these  deeds  to  be  mortgages  and  declared  a  foreclosure 
of  them  and  entered  judgment  accordingly.  Prom  this  judg- 
ment respondents  appeal. 

A  number  of  very  interesting  legal  questions  are  submitted 
by  the  briefs  and  arguments  of  counsel,  and  we  have  there- 
fore given  them  as  careful  consideration  as  our  time  would 
afford.  The  appellants'  brief  shows  much  research  and  care 
in  its  preparation,  and  in  deciding  the  case  we  find  it  logical 
and  convenient  to  consider  the  points  of  argument  on  the 
several  questions  presented  as  arranged  in  the  brief.  There 
are  eight  alleged  errors  presented,  based  upon  findings  of  the 
court  at  the  trial,  but  these  are  included  in  and  presented 
quite  fully  by  the  four  points  of  argument  urged  as  grounds 
for  the  reversal  of  said  judgment,  which  are  as  follows: 

(1)  "The  deeds  in  this  case  from  the  insolvent  Saunders 
to  the  Capital  Lumber  Co.  were  not  intended  to  be  or  to 
operate  as  mortgages." 

(2)  "This  transaction  was  a  voluntary  assignment  by  an 
insolvent  debtor  to  two  creditors  with  a  secret  interest 
reserved  for  himself." 

(3)  "Such  an  assignment  as  made  by  Saunders  was  illegal 
and  void  as  to  the  other  creditors  of  Saunders  under  section 
5932,  Idaho  Revised  Codes;  and 
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(4)  **That  such  transaction  as  made  by  Saunders,  whether 
held  by  this  court  to  be  an  assignment  under  sec.  5932  or 
not,  was  illegal  and  void  as  to  the  remaining  six  creditors 
under  the  terms,  intent  and  spirit  of  sections  3168  and  3169, 
Idaho  Revised  Codes,  and  the  well-established  common-law 
rule  covered  and  protected  in  intent  and  spirit  by  said 
sections." 

Appellants  in  support  of  the  first  point  presented  quote 
sec.  3388,  Rev.  Codes,  which  defines  a  mortgage  as  follows : 
"A  mortgage  is  a  contract  by  which  specific  property  is 
hypothecated  for  the  performance  of  an  act  without  the 
necessity  of  a  change  of  possession,"  and  also  sec.  3391,  Rev. 
Codes:  ** Every  transfer  of  an  interest  in  property  other 
than  in  trust,  made  ouly  as  a  security  for  the  performance  of 
another  act,  is  to  be  deemed  a  mortgage,  except  when  in  the 
case  of  personal  property  it  is  accompanied  by  an  actual 
change  of  possession,  in  which  case  it  is  to  be  deemed  a 
pledge."  In  applying  these  sections  to  this  case,  it  is  urged 
that  by  the  general  rule  of  law  and  by  these  statutes,  the 
instruments  in  question  must  have  been  given  for  the  per- 
formance of  an  act,  and  that  these  instruments  do  not  pro- 
vide that  Saunders  shall  perform  any  act  or  pay  any  money. 

Sec.  3388,  supra,  gives  a  very  concise  definition  of  a  mort- 
gage, and  by  this  definition  we  are  unable  to  say  that  these 
instruments  are  not  mortgages.  In  the  transaction  of  busi- 
ness it  often  happens  that  a  mortgage  is  given  to  secure  a 
debt  already  incurred,  and  even  in  such  case  no  act  on  the 
part  of  the  mortgagor  is  required  for  its  consideration:  it 
would  of  course  require  an  act,  that  is,  the  payment  of  the 
consideration  to  release  it.  But  suppose  the  instrument, 
though  in  fact  given  to  secure  an  existing  debt,  be  in  form 
a  deed,  as  our  statute  declares  it  would  be  only  a  mortgage, 
the  actual  result  as  to  the  remedy  is  the  same  as  if  it  had 
been  in  the  usual  form  of  a  mortgage.  However,  sec.  3391, 
supra,  and  sec.  3392  we  think  bear  directly  upon  this  point, 
the  last  named  section  being  as  follows: 

**The  fact  that  a  transfer  was  made  subject  to  defeasance 
on  a  condition,  may,  for  the  purpose  of  showing  such  transfer 
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to  be  a  mortgage,  be  proved  (except  as  against  a  subsequent 
purchaser  or  encumbrancer  for  value  and  without  notice), 
though  the  fact  does  not  appear  by  the  terms  of  the  instru- 
ment/' 

The  testimony  shows  and  the  court  below  found  that 
**  plaintiff  demanded  security  for  the  debt  due  it,  and  the 
defendants,  Hezekiah  Saunders  and  Lucy  Saunders,  elected 
to  furnish  security  in  the  form  of  deeds  instead  of  in  the 
form  of  a  mortgage  without  plaintiff's  knowledge  or  consent, 
....  and  that  said  deeds,  as  to  the  answering  defendants 
and  all  the  world,  are  valid  and  bona  fide;  that  they  were 
not  executed  and  delivered  to  plaintiff  in  virtue  of  any  secret 
agreement,  scheme,  or  plan  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  defendants  Hezekiah  Saunders 
and  Lucy  Saunders,  but  were  given  solely  to  secure  the  said 
claim  of  plaintiff." 

But  this  court  had  this  question  before  it  in  Kelly  v, 
Leachman,  3  Ida.  392,  29  Pac.  849.  In  that  case  the  deed 
and  assignment  to  reconvey  were  held  to  be  a  mortgage.  In 
Brovm  v.  Bryan,  6  Ida.  1,  51  Pac.  995,  the  court  held  a  trust 
deed  to  be  a  mortgage,  and  announced  the  broad  doctrine  that 
**any  hypothecation  of  property  made  by  the  debtor  by  his 
own  voluntary  act,  as  security  for  the  payment  of  a  debt 
which  he  owes  to  his  creditor,  whether  made  with  or  without 
the  intervention  of  a  third  party  as  trustee,  is,  under  the 
statutes  quoted  above,  a  mortgage,  and  to  be  so  regarded  and 
treated,  whether  the  instrument  by  which  such  property  is 
hypothecated  is  called  a  mortgage,  deed,  or  trust  deed,  irre- 
spective of  its  form  or  provisions."  And  then  the  test  of  a 
transaction  of  this  kind  is  given  as  follows:  **If  a  transaction 
resolves  itself  into  a  security,  whatever  may  be  its  form  and 
whatever  name  the  parties  may  choose  to  give  it,  it  is  in 
equity  a  mortgage." 

Again,  in  the  recent  case  of  Bergen  v.  Johnson,  21  Ida. 
619,  123  Pac.  484,  it  was  held  that,  **  Where  an  instrument 
in  writing  in  the  form  of  a  deed  or  conveyance  is  executed 
and  delivered  as  security  for  a  debt,  such  instrument  becomes 
a  mortgage  and  not  a  deed,  notwithstanding  the  form  of  the 
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instmment."  Said  sec.  3391  seems  to  have  been  considered 
and  construed  in  connection  with  the  decision  in  this  case. 
We  think  these  authorities  and  the  facts  as  found  by  the 
lower  court  dispose  of  appellant's  first  point  as  not  well  taken. 

The  next  point  presented,  that  the  transaction  was  a  vol- 
untary assignment  by  an  insolvent  debtor  with  a  secret  in- 
terest reserved  for  himself,  will  now  be  considered.  The  first 
authority  cited  in  support  of  this  point  is  White  v,  Cotz- 
hausen,  129  U.  S.  329,  9  Sup.  Ct.  309,  32  L.  ed.  677.  An 
examination  of  this  case  shows  that  the  Illinois  voluntary 
assignment  act  was  then  in  force,  and  the  supreme  court 
of  the  United  States,  was  dealing  with  the  provisions  of  that 
act  in  deciding  the  case.  It  will  be  found  by  an  examination 
of  this  voluntary  assignment  act  that  it  is  similar  to  the 
proceedings  in  insolvency  of  this  state  and  other  states  that 
had  insolvency  or  bankruptcy  laws  prior  to  the  enactment 
of  the  national  bankruptcy  law.  For  this  reason  White  v. 
Cotzhausen  cannot  be  accepted  as  authority  in  the  case  at 
bar,  but  even  in  the  opinion  in  that  case  Mr.  Justice  Harlan 
says:  **We  would  not  be  understood  as  contravening  the  gen- 
eral principle,  so  distinctly  announced  by  the  supreme  court 
of  Illinois,  that  a  debtor,  even  when  financially  embarrassed, 
may  in  good  faith  compromise  his  liabilities,  sell  or  transfer 
property  in  payment  of  debts,  or  mortgage  or  pledge  it  as 
security  for  debts,  or  create  a  lien  upon  it  by  means  even  of 
a  judgment  confessed  in  favor  of  his  creditors."  But  he 
adds  that  when  a  debtor  is  hopelessly  insolvent,  he  will  not 
be  permitted  to  evade  the  statute  by  a  preference  in  favor  of 
only  a  part  of  his  creditors  and  leave  the  others  with  no 
share  in  his  estate.  But  in  this  he  was  simply  construing 
said  assignment  act. 

In  Northern  National  Bank  v.  Weed,  86  Wis.  212,  56  N.  W. 
634,  the  decision  was  controlled  by  the  statutes  of  Wisconsin 
then  in  force,  and  cannot  be  authority  in  this  case.  We  have 
not  had  time  to  carefully  examine  the  many  other  author- 
ities cited  by  appellants  in  support  of  their  second  point, 
but  all  those  that  we  have  glanced  over  seem  to  have  been  con- 
trolled by  the  statutes  of  the  states  where  they  were  tried, 
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and  if  this  is  really  the  fact,  then  unless  such  statutes  were 
substantially  like  the  statutes  of  this  state  touching  the  ques- 
tion under  consideration,  or  if  they  are  so  connected  with 
insolvency  laws  as  to  be  only  used  in  administering  such  laws, 
they  would  not  assist  in  its  determination.  But  even  if  left 
in  doubt  as  to  the  weight  of  these  authorities,  the  trial  court 
passed  directly  upon  what  seems  almost  decisive  of  this 
question  in  the  fact  that  it  found  as  facts  in  the  case  that 
''said  transfer  was  not  made  with  a  secret  understanding  or 
with  any  secret  or  other  agreement  or  understanding  that  the 
plaintiff  should  hold  said  property  until  the  defendants  should 
see  fit  to  sell  the  same,  or  with  any  agreement  or  understand- 
ing that  in  the  event  they  should  see  fit  to  sell  said  property, 
the  plaintiff  should  convert  said  property  into  cash  and  take 
from  the  proceeds  enough  to  satisfy  its  said  claims  and  turn 
the  surplus  over  to  the  defendants.''  The  trial  court  heard 
the  evidence,  saw  the  witnesses,  and  determined  the  weight 
of  their  testimony,  and  having  then  made  these  findings  of 
fact,  we  are  not  inclined  to  disturb  them.  Moreover,  we  do 
not  think  the  authorities  presented  by  appellants  sustain  their 
contention  on  this  point. 

The  third  point  presented  by  appellants  is  that  such  an 
assignment  as  they  allege  the  one  made  by  Saunders  to  re- 
spondent to  be,  was  illegal  and  void  as  to  his  other  creditors 
under  sec.  5932,  Rev.  Codes.  This  raises  a  very  interesting 
question,  and  one  that  has  never  been  passed  upon  by  this 
court,  and  we  have  found  no  authority  that  we  regard  as 
directly  in  point  from  other  states.  Under  the  common  law, 
a  debtor  in  failing  circumstances  could  convey  or  assign  his 
property  to  one  creditor,  notwithstanding  it  might  work  a 
preference  in  favor  of  such  creditor  and  leave  other  creditors 
unpaid.  The  alert  and  diligent  creditor  might  secure  his 
debt  a^  a  reward  for  his  diligence,  and  wherever  the  rights 
of  creditors  in  this  respect  have  been  restrained  or  entirely 
taken  away,  it  has  been  by  statute,  and  in  derogation  of  the 
common  law.  **By  the  common  law  a  debtor  has  an  absolute 
right  to  prefer  in  payment  one  creditor  over  another,  and 
such  a  preference,  in  the  absence  of  fraud,  is  perfectly  valid 
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as  ugainst  other  creditors.  This  right  arises  from  the  right 
of  disposition  which  is  incident  to  the  absolute  ownership  of 
property.  It  is  well  settled,  therefore,  that  in  the  absence 
of  express  statutory  provisions  to  the  contrary,  a  debtor, 
although  insolvent  or  in  failing  circumstances,  may  prefer 
one  or  more  of  his  creditors  by  payment  in  money  or  other 
property  or  by  giving  security  for  the  debt,  and  that  the 
preference  thus  given  will  be  valid,  notwithstanding  that 
the  (claims  of  other  creditors  will  thereby  be  delayed  or  de- 
feated; provided,  however,  that  the  debt  is  actual,  that  the 
property  transferred  does  not  greatly  exceed  the  amount  of 
the  claim,  and  that  the  transaction  is  not  a  mere  device  to 
secure  an  advantage  to  the  debtor  or  to  hinder,  delay,  or 
defraud  other  creditors.  Such  a  preference,  although  it  may, 
in  paying  one  creditor,  exhaust  or  so  reduce  the  assets  of  the 
debtor  as  to  leave  other  creditors  unpaid  and  without  the 
means  of  collecting  their  claims,  does  not  of  itself  'hinder, 
delay  or  defraud'  creditors  within  the  meaning  of  the  general 
statutes  on  this  subject.  The  transaction  'does  not  deprive 
other  creditors  of  any  legal  right,  for  they  have  no  right 
to  a  priority';  and  it  *is  not  fraudulent  either  in  law  or  in 
fact.'  A  creditor  has  a  legal  right  to  influence  his  debtor 
to  give  him  a  preference,  and  'violates  no  rule  of  law  when 
he  takes  payment  or  security  for  his  demand,  although  others 
are  thereby  deprived  of  all  means  of  obtaining  satisfaction 
of  their  equally  meritorious  claims.'  "     (20  Cyc.  572.) 

The  right  of  an  insolvent  debtor  to  prefer  one  or  moro 
creditors  over  others  seems  to  have  been  directly  passed  upon 
by  this  court  in  Wilson  v.  Baker  Clothing  Co.,  25  Ida.  378, 
137  Pac.  896,  50  L.  R.  A.,  N.  S.,  239.  In  that  case  it  was  held 
that,  "An  insolvent  corporation  is  not  prohibited  by  the  stat- 
utes of  this  state  from  preferring  certain  creditors  over 
others  in  the  due  course  of  business  where  such  prefer- 
ence is  not  collusively  or  fraudulently  made.  A  corporation, 
although  insolvent,  holds  its  assets  just  as  a  natural  person 
holds  his  property,  with  the  same  j)ower  to  dispose  of  it  to 
secure  or  pay  its  debts,  and  neither  a  private  person  nor  a 
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corporation  can  fraudulently  dispose  of  his  or  its  property  to 
the  injury  or  damage  of  his  or  its  creditors." 

Having  held  that  the  deeds  in  controversy  were  mortgages, 
it  follows  that  they  are  not  assignments  within  the  meaning 
of  said  section  5932,  as  they  could  not  be  both  mortgages  and 
assignments  at  the  same  time.  But,  assuming  that  said  deeds 
were  in  fact  assignments,  then  said  section  is  suspended  by 
the  national  bankruptcy  law. 

It  occurred  to  us  in  reading  said  section  that  the  phrase 
"provided  in  this  title"  is  somewhat  significant.  The  title 
referred  to  is  title  12  of  the  Idaho  Revised  Codes,  which  con- 
tains the  complete  proceedings  in  insolvency  of  this  state. 
Now,  it  may  be  interesting  to  inquire  whether  or.  not  a  section 
of  an  act  which  in  order  to  be  enforced  must  be  assisted  by, 
and  taken  in  connection  with,  other  sections  of  an  entire  act 
upon  one  specific  subject  or  proceeding,  in  order  to  have  its 
force  and  effect,  can  be  detached  from  the  other  sections  of 
the  act  and  invoked  as  a  remedy  when  the  other  sections 
thereof  are  suspended.  Prior  to  the  passage  of  the  national 
bankruptcy  law  of  July,  1898,  said  section  5932  was  in  force, 
because  the  insolvency  law  of  this  state  of  which  it  is  a  part 
was  in  force,  and  the  deeds  involved  in  this  case  would  have 
been  illegal  and  void  as  against  the  creditors  of  Saunders 
under  said  section,  regardless  of  the  question  whether  said 
deeds  were  otherwise  made  in  good  faith  and  without  any 
intent  to  hinder,  delay  or  defraud  his  other  creditors.  And 
this  brings  before  this  court  the  important  and  somewhat 
novel  question  as  to  whether  the  enactment  of  the  national 
bankruptcy  law  ipso  facto  suspended  our  state  insolvency  law 
including  said  section.  The  provision  of  the  constitution  of 
the  United  States  conferring  upon  Congress  the  power  **to 
establish  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States,"  of  necessity  constitutes  any  act  of 
Congress  passed  upon  that  subject  the  supreme  law  of  the 
land,  and  it  was  determined  by  the  courts  at  an  early  day 
that  a  national  bankruptcy  law  suspended  and  superseded 
the  operation  of  any  and  all  state  insolvency  laws  whenever 
there  was  a  conflict  between  them. 
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A  ppellant  cites  Duryea  v,  Guthrie,  117  Wis.  399,  94  N.  W. 
865,  as  a  case  '*inuch  in  point,"  and  we  have,  therefore,  given 
the  opinion  in  the  case  quite  a  careful  reading,  but  it  does 
not  sustain  the  contention  of  appellant  as  we  understand  it. 
Christopher  Guthrie  was  a  resident  of  the  city  of  Superior, 
Wisconsin.  He  was  hopelessly  insolvent  at  the  time,  and  on 
October  16,  1901,  he  made  and  delivered  to  one  W.  E.  Muse, 
who  was  then  a  citizen  of  Chicago,  111.,  an  instrument  in 
writing  whereby  he  assigned  and  delivered  to  Muse  all  his 
property,  consisting  of  merchandise  of  the  value  of  $5,000, 
situated  in  the  city  of  Superior,  for  the  express  purpose,  as 
stated  in  said  instrument  of  assignment,  that  Muse  would  de- 
ceive the  same  in  trust  and  would  sell  the  property,  reduce 
the  same  to  money,  and  distribute  the  proceeds  thereof  among 
the  creditors  of  Guthrie  pro  rata  without  preference.  Duryea, 
the  plaintiff,  was  one  of  these  creditors,  and  he,  not  being 
satisfied  with  said  assignment,  commenced  an  action  for  his 
debt  and  at  the  same  time  garnished  Muse.  Duryea  urged 
a  statute  of  the  state  of  Wisconsin  to  defeat  the  said  assign- 
ment, that  statute  being  as  follows:  **A11  voluntary  assign- 
ments, or  transfers  whatever  of  any  real  estate,  chattels  real, 
goods  or  chattels,  rights,  credits,  moneys  or  effects  for  the 
benefit  of  or  in  trust  for  creditors  shall  be  void  as  against 
the  creditors  of  the  person  making  the  same  unless  the  assignee 
shall  be  a  resident  of  this  state  and  shall,  before  taking  pos- 
session of  the  property  assigned  and  before  taking  upon  him- 
self any  trust  conferred  upon  him  by  the  instrument  of 
assignment,  deliver  to  the  county  judge  or  court  commissioner 
of  the  county  in  which  such  assignor  or  some  one  of  the  as- 
signors at  the  time  of  the  execution  of  such  assignment  shall 
reside,  not  being  a  creditor  of  such  assignor,  a  bond  duly 
executed."  The  said  assignee,  Muse,  was  a  resident  and 
citizen  of  Illinois,  and  he  also  failed  to  give  a  bond  as  re- 
quired by  the  statute.  For  the  reason  that  said  assignee  was 
not  a  citizen  of  the  state  of  Wisconsin,  the  court  held  this 
assignment  void  under  the  provisions  of  said  statute.  The 
assignee  urged  that  the  said  statute  was  ipso  facto  suspended 
by  the  national  bankruptcy  law,  but  the  court  decided  that 
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said  statute  "only  assumes  to  regulate  and  control  the  man- 
ner in  which  such  assignments  shall  be  made  and  executed," 
and  that  it  only  dealt  with  the  making  and  administration  of 
common-law  assignments,  and  was  not  in  conflict  with  the 
national  bankruptcy  law. 

It  will  be  observed  that  a  clear  distinction  is  drawn  between 
proceedings  under  a  general  insolvency  statute  of  a  state  and 
one  that  simply  permits  and  regulates  general  assignments 
for  the  benefit  of  creditors.  This  distinction  between  a  state 
insolvency  statute  and  a  statute  permitting  and  regulating 
general  assignments  for  the  benefit  of  creditors  is  clearly 
pointed  out  in  In  re  Sievers,  91  Fed.  366.  In  that  case, 
which  was  in  Missouri,  the  contention  hinged  on  the  question 
as  to  whether  the  national  bankruptcy  law  suspended  the 
voluntary  assignment  statutes  of  the  state,  and  the  court  on 
this  subject  said : 

**  Concerning  these  different  contentions,  it  appears  to  me 
that  there  is  a  substantial  difference  between  a  proceeding 
under  a  general  insolvency  statute  and  one  under  a  statute 
permitting  general  assignments.  The  one  administers  upon 
the  estate  of  an  insolvent  as  a  proceeding  in  the  courts,  de- 
rives its  potency  from  the  law,  winds  up  the  estate  judicially, 
and  discharges  the  debtor.  Such  is  essentially  a  proceeding 
in  bankruptcy,  and  such  is  undoubtedly  superseded  by  the  act 

of  Congress  in  question It  results  from  these  views 

that,  while  proceedings  under  the  insolvency  laws,  as  such, 
are  now  void  whether  proceedings  in  bankruptcy  follow  or 
not,  proceedings  under  the  general  assignment  laws  of  states, 
like  Missouri,  or  under  the  common-law  deed  of  assignment, 
are  not  void  or  voidable,  unless  proceedings  in  bankruptcy  are 
subsequently  instituted." 

We  think  it  will  be  found  on  examination  of  the  later 
authorities  cited  by  appellant  that  these  are  in  line  with  the 
case  of  In  re  Sievers  as  to  the  distinction  there  pointed  out 
between  the  insolvency  statutes  of  a  state  and  statutes  regu- 
lating general  assignments.  The  cases  cited  by  appellant 
that  date  prior  to  the  enactment  of  the  national  bankruptcy 
law,  such  as  the  early  California  cases,  dealt  entirely  with 
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statutes  in  the  nature  of  insolvency  laws,  or  statutes  regulat- 
ing general  assignments  under  the  common  law.  But,  with- 
out further  examination  of  authorities  on  this  point,  we  are 
decidedly  of  the  opinion  that  sec.  5932  cannot  be  detached 
from  the  body  of  the  insolvency  laws  of  this  state,  of  which 
it  is  a  part,  and  made  effective  to  defeat  the  object  and  intent 
of  the  deeds  given  by  Saunders  to  respondent.  If  it  is  a 
necessary  part  of  said  law,  it  is  suspended  by  the  national 
bankruptcy  law,  and  if  it  is  not  a  part  of  said  insolvency  law, 
it  was  from  its  passage  delusive  and  ineffective  for  the  pur- 
pose for  which  it  was  intended,  for  it  has  no  power  whatever 
if  detached  from  the  act  or  title  to  which  it  evidently  belongs. 
It  cannot  authorize  an  insolvent  debtor  to  make  any  kind  of 
an  assignment  ** otherwise  than  provided  in  this  title,"  and 
**this  title'*  is  the  proceedings  in  bankruptcy  of  this  state; 
therefore,  it  cannot  authorize  an  assignment  except  when  a 
person  as  an  insolvent  debtor  avails  himself  of  the  insolvency 
law.  Moreover,  this  section  relates  back  to  sec.  5884  of  said 
title  12,  and  that  section  is  as  follows: 

**As  soon  as  the  assignee  is  appointed  and  qualified,  the 
clerk  of  the  court  must,  by  an  instrument  under  his  hand 
and  seal  of  the  court,  assign  and  convey  to  the  assignee  all 
the  estate,  real  and  personal,  of  the  debtor,  with  all  his  deeds, 
books,  and  papers  relating  thereto,  and  such  assignment  re- 
lates back  to  the  commencement  of  the  proceedings  in  insol- 
vency, and  by  operation  of  law  vests  the  title  to  all  such 
property  and  estate,  both  real  and  personal,  in  the  assignee. 
Such  assignment  vests  in  the  assignee  all  the  estate  of  the 
insolvent  debtor  not  exempt  by  law  from  execution,  subject 
to  the  lawful  and  bona  fide  liens  and  encumbrances  thereon." 

This  is  the  only  part  of  the  act  that  provides  for  the  assign- 
ment of  a  debtor's  property,  and  this  is  made  by  operation 
of  law  through  the  clerk  of  the  court,  not  by  the  debtor  him- 
self;  thus  it  will  at  once  be  seen  that  said  section  is  a  vain 
and  useless  thing,  without  purpose  or  power,  unless  taken 
as  a  necessary  part  of  the  state  insolvency  law. 

Counsel  for  appellants  in  his  argument  suggested  that  as 
this  is  an  equity  case,  this  court  should  take  a  broad  and 
equitable  view  of  the  matter  and  endeavor  to  do  substantial 
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justice  between  the  parties,  but  from  this  angle  of  the  case, 
we  fail  to  see  any  just  or  reasonable  cause  for  the  law  or  this 
court,  under  the  claim  of  preventing  a  preference  in  favor 
of  one  creditor,  to  take  from  him  what  his  diligence  has 
secured,  and  turn  it  over  to  another  creditor  who  will  then 
enjoy  the  same  preference  to  the  exclusion  of  all  others. 
Furthermore,  the  national  bankruptcy  law  court  was  open 
to  appellants,  and  at  any  time  within  four  months  after  said 
deeds  were  given  and  placed  on  record,  they  might  have  gone 
into  said  court  and  had  them  set  aside  under  section  60  of  the 
national  bankruptcy  law,  and  then  the  estate  would  have  been 
administered  by  said  court  and  equitably  distributed  among 
all  creditors  including  appellants. 

The  fourth  and  last  point  of  the  argument  of  counsel  for 
appellants  is  addressed  to  specifications  of  errors  numbers  7 
and  8,  and  these  are  based  upon  sections  3169  and  3168,  Rev. 
Codes.  It  is  urged  as  to  said  sec.  3169  that  the  mere  execu- 
tion, delivery  and  placing  on  record  of  the  deeds  in  question 
without  a  defeasance  rendered  them  fraudulent,  per  se,  and 
that  the  trial  court  had  no  right  to  hear  evidence  or  make 
findings  of  fact  as  to  the  intent  with  which  they  were  made. 
But  without  going  into  a  lengthy  review  of  the  numerous 
authorities  cited  on  this  point  by  the  brief  of  appellants,  we 
think  sec.  3171,  Rev.  Codes,  determines  this  contention : 

*'In  all  cases  arising  under  the  provisions  of  this  title, 
except  as  otherwise  provided  in  the  last  section,  the  question 
of  fraudulent  intent  is  one  of  fact,  and  not  of  law ;  nor  can 
any  transfer  or  charge  be  adjudged  fraudulent  solely  on  the 
ground  that  it  was  not  made  for  a  valuable  consideration." 

But  counsel  for  appellants  attempts  to  evade  this  section 
by  urging  that  sec.  3169  makes  a  transfer  of  property  void 
when  "taken  with  intent  to  delay  or  defraud,''  and  that 
intent  to  delay  is  not  within  the  purview  of  stiid  sec.  3171. 
But  we  think  the  word  ** delay"  would  have  been  out  of  place 
and  incongruous  in  that  section.  While  there  may  be  cer- 
tain acts,  the  mere  commission  of  which  would  be  a  fraud 
per  se,  we  are  not  advised  of  any  authority  that  imports 
damage  or  injury  to  delay  of  any  kind  as  a  question  of  law. 


Digitized  by 


Google 


Oct.  1914.]     Capital  Lumber  Co.  v.  Saundbbs.  423 

Opinion  of  the  Court — Truitt,  J. 

Delay  and  its  consequences  are  questions  of  fact,  and  in 
any  case  where  injury  or  damage  was  alleged  to  have  been 
sustained  by  delay,  that  would  raise  a  question  of  fact  and 
require  proof.  The  court  below  heard  evidence  on  the  ques- 
tion as  to  whether  these  deeds  were  made  with  intent  to  delay 
or  defraud  the  creditors  of  Saunders,  and  it  found  as  a  fact, 
''that  said  transfer  was  not  made  or  taken  with  intent  to 
hinder,  delay  or  defraud  the  answering  defendants  or  either 
of  them,  or  the  other  creditors  6t  Hezekiah  Saunders  and 
Lucy  Saunders."  There  is  nothing  new  presented  on  this 
point;  said  sec.  3169  substantially  puts  in  to  our  statutory 
law  the  long-established  rule  of  the  common  law  upon  the 
same  subject.  Under  the  common-law  rule  and  under  statutes 
similar  to  ours,  the  test  question  as  to  the  validity  of  a  con- 
veyance of  a  debtor  to  a  creditor  is :  Was  it  a  bona  fide  trans- 
action! If  made  with  an  intent  to  delay  or  defraud  the 
courts  would  set  it  aside  if  such  an  intent  was  proved  in 
proceedings  before  them.  To  reverse  the  case  at  bar  on  this 
point,  we  would  have  to  set  aside  the  findings  of  the  trial 
court,  and  under  the  evidence  and  the  law  we  are  not  justified 
in  doing  this.  Sec.  3168  relates,  as  suggested  by  counsel  for 
respondent,  to  personal  property  only,  and  has  no  bearing  on 
the  point  last  presented  for  consideration. 

The  judgment  is  affirmed,  with  costs  to  respondent 

Sullivan,  C.  J.,  concurs. 
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(October  17,  1914.) 

IDAHO  HARDWARE  &  PLUMBING  CO.,  a  Corporation, 
Respondent,  v.  HEZEKIAH  SAUNDERS  et  al.,  Appel- 
lants. 

[143  Pac.  1183.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  Charles  P.  McCarthy,  Judge. 

This  action  was  commenced  and  prosecuted  in  said  district 
court  to  have  certain  instruments,  in  form  warranty  deeds, 
declared  mortgages  and  foreclosed  as  such.  Judgment  for 
the  plaintiff.    Affirmed. 

Martin  &  Cameron,  for  Appellants. 

Karl  Paine,  for  Respondent. 

TRUITT,  J.— The  facts  in  this  case  are  substantially  the 
same  as  in  Capital  Lumber  Co.  v.  Hezekiak  Saunders  et  al. 
Briefs  of  counsel  included  both  cases.  The  points  of  law  in 
each  case  are  identical,  and  they  were  presented  and  argued 
before  this  court  at  the  same  time  by  the  same  counsel.  The 
following  statement  in  the  brief  of  respondent  explains  this 
matter : 

'*  Before  beginning  the  perusal  of  the  statement  of  the 
Idaho  Hardware  &  Plumbing  Co.,  the  court  should  understand 
that  the  case  of  Capital  Lumber  Co.  v.  Saunders  et  al.,  is  in 
no  wise  connected  with  the  case  of  Idaho  Hardware  &  Plumb- 
ing Co.  V.  Saunders  et  al.  For  the  convenience  of  counsel 
and  the  trial  court,  the  action  of  the  Idaho  Hardware  <fe 
Plumbing  Co.  v.  Saunders  et  al.  was  tried  immediately  follow- 
ing the  trial  of  the  Capital  Lumber  Co.  The  writer  has  con- 
sented that  the  appellants  might  present  to  this  court  in  a 
single  brief  the  points  relied  on  by  them  in  both  of  these 
cases,  believing  that  such  a  course  will  save  both  court  and 
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counsel  time  and  labor,  but  it  must  be  borne  in  mind  that 
the  facts  of  the  two  cases  differ  somewhat  and  that  each  case 
stands  upon  its  own  bottom." 

The  theory  of  appellants  in  this  case  was  exactly  the  same 
as  in  the  Capital  Lumber  Co.  v.  Saunders  et  al,,  and  the  de- 
cision of  the  lower  court  was  similar.  The  only  material 
difference  in  the  testimony  in  the  two  cases  is  that  there  was 
no  testimony  in  this  case  touching  the  point  that  there  was 
an  agreement  or  secret  understanding  of  any  kind  by  which 
the  hardware  company  was  to  reserve  any  interest  in  said 
property  for  the  benefit  of  Saunders.  The  opinion  and  the 
judgment  in  Capital  Lumber  Co,  v.  Saunders  et  aL  therefore 
disposes  of  this  case. 

The  judgment  is  afSrmed,  with  costs  to  respondent. 

Sullivan,  C.  J.,  concurs. 


(October  23,  1914.) 


BANK  OP  OROFINO,  a  Corporation,  Appellant,  v.  W.  A. 
WELLMAN  and  P.  E.  McROBERTS,  Copartners  Doing 
Business  Under  the  Firm  Name  and  Style  of  WELIi- 
MAN-McROBERTS  CO.  and  ORA  WELLMAN,  Re- 
spondents. 

[143  Pac.  11«9.] 

Married  Woman — Separate  Property — ^Fraxjd — Proof — Communitt 
Property — Creditors  op  Husband — Attachment — Improvements 
ON  Wipe's  Separate  Property — Estoppel  In  Pais — Evidence — 
Findings  op  Fact. 

1.  Held,  that  the  finding  of  facts  in  this  case  to  the  effect  that 
the  property  in  controversy  was  the  separate  property  of  the  wife 
was  sustained  by  the  evidence. 

2.  Held,  that  to  constitute  estoppel  in  pais,  there  must  have 
been  either  false  representation  as  to  material  facts  or  wrongful, 
mifileading  silence.     (Bigelow  on  Estoppel,  p.  602.) 
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8.  Eeldf  that  a  htuband  when  free  from  debts  and  liabilities  mmj 
make  a  gift  to  his  wife  from  their  community  property,  and  that 
the  same  will  then  become  her  separate  property  and  will  not  be 
liable  for  debts  subsequently  contracted  by  him. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Clearwater  County,  from  a  judgment  and  decree 
in  favor  of  respondent,  Ora  Wellman.  Hon.  Edgar  C.  Steele, 
Judge. 

Action  to  determine  the  title  to  a  certain  lot  situate  in  the 
city  of  Lewiston,  Idaho,  and  claimed  to  be  owned  as  her  sepa- 
rate property  by  the  said  Ora  Wellman;  and  not  to  in  any 
way  or  manner  interfere  with  the  validity  of  appellant's 
judgment  heretofore  entered  in  said  court.    Affirmed. 

John  R.  Becker,  for  Appellant. 

The  separate  character  of  the  property  must  be  established 
by  something  more  than  a  mere  preponderance  of  the  evi- 
dence. It  is  hardly  possible  for  a  creditor  to  prove,  or  to 
offer  any  evidence  tending  to  prove,  that  the  sister  of  the 
debtor  did  not,  at  one  time,  make  the  debtor's  wife  a  present 
of  several  hundred  dollars  in  cash. 

It  is  not  only  necessary  for  these  respondents  to  satisfac- 
torily show  that  the  wife  came  into  possession  of  separate 
funds  through  one  of  the  recognized  sources  of  separate  acqui- 
sition, but  those  identical  funds  must  be  traced  into  the 
investment  which  she  claims  is  a  part  of  her  separate  estate. 
(Patterson  v.  Bowes,  78  Wash.  476,  139  Pac.  225;  McKay, 
Community  Property,  sec.  265;  Riebli  v,  Hurler,  7  Cal. 
Unrep.  1,  69  Pac.  1061;  Ramsdell  v.  Fuller ,  28  Cal.  37,  87 
Am.  Dec.  103;  Chapman  v.  Allen,  15  Tex.  278;  Claiborne  v. 
Tanner,  18  Tex.  69 ;  Dominquez  v.  Lee,  17  La.  295 ;  Webb  v. 
Peet,  7  La.  Ann.  92;  Smith  v.  Smith,  12  Cal.  216,  73  Am. 
Dec.  533 ;  Meyer  v.  Kinzer,  12  Cal.  247,  73  Pac.  538 ;  Smith 
V.  Weed,  75  Wash.  452,  134  Pac.  1070;  Ballinger,  Community 
Property,  sec.  40.) 

**A  spouse  who  has  by  his  or  her  acts  or  conduct  induced 
third  persons  to  deal  with  property  as  separate  will  be  es- 
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Argument  for  Respondents. 

topped  afterward  to  deny  that  it  is  separate,  where  to  permit 
him  to  do  so  would  operate  to  the  prejudice  of  such  third 
persons.  And  the  same  principle  is  applicable  to  property 
represented  or  treated  as  community  property.*'  (21  Cyc. 
1654 ;  Patton  v.  Oates,  67  111.  166 ;  Coon  v.  Rigdon,  4  Colo. 
275;  Roberts  v,  Bodnum  etc.  Lumber  Co,,  84  Ark.  227,  105 
S.  W.  258;  Hobbs  v.  Frazier,  61  Pla.  611,  55  So.  848;  Million 
V.  Commercial  Bank,  159  Mo.  App.  601,  141  S.  W.  463.) 

**In  the  states  where  the  wife  has  the  control  of  her  sepa- 
rate property,  there  would  seem  to  be  no  reason  why  cred- 
itors of  the  community  might  not  at  any  time  subject  to  the 
payment  of  their  claims  funds  applied  to  the  wife's  separate 
benefit,  with  her  express  or  implied  consent.'*  (McKay, 
Community  Property,  sec.  250;  Maddox  v,  Summ^erlin,  92 
Tex.  483,  49  S.  W.  1033;  CoUins  v.  Bryan,  40  Tex.  Civ.  App. 
88,  88  .S.  W.  432.) 

George  W.  Tannahill,  for  Respondents. 

The  improvements  became  a  permanent  part  of  the  wife's 
property  and  no  creditor  then  existed  to  challenge  the  same. 
(Ware  v.  Seasongood,  92  Ala.  152,  9  So.  138;  McKay  on 
Community  Property,  sec.  250.)  In  the  case  at  bar,  the  rec- 
ord is  silent  of  any  indication  of  fraud. 

**  Where  the  husband  erects  a  building  on  land  of  his  wife, 
the  law  presumes  that  he  intended  it  for  her  benefit."  (Ap- 
peal  of  Connecticut  Hum/ine  Society,  61  Conn.  465,  23  Atl. 
826 ;  Metropolitan  Nat,  Bank  v,  Rogers,  47  Fed.  148.) 

"The  mere  fact  that  a  husband,  by  his  labor,  has  improved 
the  real  estate  of  his  wife,  will  not  render  it  subject  to  his 
debts."  {Cox  v.  Bishop,  2  Ky.  Law  Rep.  310;  McFerrin 
V,  Carter,  62  Tenn.  (3  Baxt.)  335;  Webster  v.  Hildreth,  33 
Vt.  457,  78  Am.  Dec.  632.) 

'*In  order  to  estop  a  married  woman  from  asserting  her 
claim  to  real  estate,  it  is  essential  that  she  be  guilty  of  posi- 
tive fraud,  or  some  act  of  concealment  or  suppression  equiva- 
lent to  fraud,"  (Williamson  v.  Core  (Tex.  Civ.  App.),  73 
S.  W.  563;  McClain  v.  Abshire,  72  Mo.  App.  390;  William- 
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son  V.  Jones,  43  W.  Va.  562,  64  Am.  St.  891,  27  S.  E.  411, 
38  L.  R.  A.  694;  Kemp  v.  Folsom,  14  Wash.  16,  43  Pac.  1100; 
Harris  v,  V<m  Be  Vanter,  17  Wash.  489,  50  Pac.  50;  Steed 
V.  Petty,  65  Tex.  490;  Johnson  v.  Bryan,  62  Tex.  623.) 

TRUITT,.  J.— In  this  ease  the  Bank  of  Orofino,  situated 
in  the  town  of  Orofino  in  Clearwater  county,  in  this  state, 
recovered  a  judgment  for  $2,542.13  and  for  costs  in  the  dis- 
trict court  for  said  county  on  December  8,  1913,  from  W.  A. 
Wellman  and  P.  E.  McRoberts,  copartners  doing  business  in 
said  town  of  Orofino  under  the  firm  name  of  the  Wellman- 
McRoberts  Co.  This  company  had  been  engaged  in  business 
for  some  years  prior  to  December  4,  1913,  and  at  that  date 
the  company  was  financially  in  failing  circumstances,  and 
for  the  purpose  of  making  a  distribution  of  their  property 
among  all  their  creditors  said  W.  A.  Wellman  and  P.  E.  Mc- 
Roberts at  said  date  made  an  assignment  of  their  stock  of 
merchandise,  together  with  all  accounts  receivable,  to  one 
J.  B.  Campbell,  as  assignee,  and  also  deeded  to  said  Camp- 
bell certain  real  property  in  said  town  of  Orofino.  At  the 
commencement  of  the  action  of  said  bank  in  which  said  judg- 
ment was  obtained  against  Wellman  and  McRoberts,  an 
attachment  was  issued  and  levied  upon  said  merchandise  and 
said  real  property  in  Orofino,  and  also  upon  certain  real  prop- 
erty in  Nez  Perce  county,  Idaho,  standing  on  the  records  of 
said  county  in  the  name  of  said  W.  A.  Wellman,  and  upon 
lot  1  of  block  13  of  Riverview  addition  to  the  city  of  Lewis- 
ton,  in  said  Nez  Perce  county,  standing  on  record  in  said 
county  in  the  name  of  his  wife,  Ora  Wellman,  which  is  the 
subject  of  the  controversy  in  this  case.  The  testimony  is  not 
disputed  to  the  effect  that  this  property  was  purchased  by 
said  Ora  Wellman  with  her  own  money  in  March,  1906,  and 
that  the  improvements  thereon  were  put  upon  the  property 
during  the  spring  of  the  same  year.  On  December  11,  1913, 
a  stipulation  in  writing  was  entered  into  by  and  between  all 
the  parties  interested  by  which  the  said  bank  released  its 
attachment  on  all  the  said  property  and  agreed  to  share  the 
estate  pro  rata  with  all  the  other  creditors  of  said  Wellman 


Digitized  by 


Google 


Oct.  1914.]       Bank  op  Oropinov.  Wbllman.  429 

Opinion  of  the  Court — Truitt,  J. 

and  McRoberta,  and  also  to  the  property  in  Lewiston  claimed 
by  Ora  Wellman,  the  said  stipulation  being  as  follows  as 
to  the  property  claimed  by  said  Ora  Wellman: 

"It  is  further  agreed  that  the  title  to  the  said  property 
claimed  by  Ora  Wellman  may  be  tried  out  in  the  above- 
entitled  cause  upon  complaint  in  intervention,  and  answer 
thereto,  the  parties  hereto  waiving  any  objections  on  the 
ground  that  the  complaint  in  intervention  was  not  filed  prior 
to  the  entry  of  judgment  or  default,  it  being  considered  that 
the  sole  purpose  of  the  complaint  in  intervention  is  to  try  out 
the  title  to  the  lot  situate  in  the  city  of  Lewiston,  and  claimed 
to  be  owned  as  separate  property  by  the  said  Ora  Wellman, 
and  not  to  interfere  in  any  way  or  manner  with  the  validity 
of  the  plaintiff's  judgment  heretofore  entered.'' 

According  to  the  terms  of  this  stipulation,  on  December 
18,  1913,  said  Ora  Wellman  filed  her  complaint  in  interven- 
tion in  said  district  court,  in  which  she  recited  the  facts  of 
the  attachment  of  said  lot  1  of  block  13,  Riverview  addition 
to  Lewiston,  Idaho,  and  claimed  the  same  as  her  sole  and 
separate  property;  she  alleged  that  the  attachment  was  a 
cloud  upon  her  title,  and  asked  that  it  be  removed,  and  that 
said  bank  be  enjoined  from  selling  the  property.  To  this 
complaint  the  bank  filed  its  answer,  denying  the  material  alle- 
gations of  the  complaint,  and  setting  up  as  a  separate  and 
affirmative  defense  certain  facts  tending  to  defeat  plaintiff's 
claim  of  title  to  said  property  as  alleged  in  her  complaint. 
On  the  issues  thus  made  by  the  pleadings  the  cause  was  tried 
by  the  court  without  a  jury  on  March  13, 1914,  and  the  court's 
findings  of  fact  relating  to  the  property  in  controversy  are 
as  follows: 

**III.  That  the  intervenor,  Ora  Wellman,  is  the  owner 
of  lot  1  of  block  13  of  Riverview  Addition  to  the  city  of 
Lewiston,  Idaho,  which  is  the  separate  property  of  the  inter- 
venor, Ora  Wellman." 

And  as  to  the  material  allegations  of  intervenor 's  complaint, 
the  court  found  as  follows: 

•*V.  That  all  the  material  allegations  of  intervener's  com- 
plaint in  intervention  are  found  to  be  supported  by  the  evi- 
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dence  and  true,  and  all  the  material  denials  and  affirmative 
matter  alleged  in  plaintiff's  amended  answer  thereto  are  found 
to  be  unsupported  by  the  evidence  and  untrue." 

The  principal  question  presented  in  this  case  is  as  to 
whether  the  respondent  has  the  title  to  the  property  in  con- 
troversy, and  whether  she  secured  it  so  as  to  make  it  her  sole 
and  separate  property  within  the  meaning  of  sec.  2676,  Rev. 
Codes,  and  this  was  the  main  question  presented  to  this  court 
in  Stewart  v.  Weiser  Lumber  Co.,  21  Ida.  340,  121  Pac.  775, 
and  in  the  case  of  Baldwin  v.  McFarland,  decided  May  15, 
1914,  and  reported  ante,  p.  85, 141  Pac.  76,  the  same  question 
was  again  presented  to  it  and  briefly  disposed  of  in  this  way : 

**Our  examination  and  consideration  of  the  record  and 
briefs  in  the  case,  and  the  law  applicable  thereto,  satisfies  us 
that  the  trial  judge  reached  the  correct  conclusion,  and  that 
this  property  is  the  separate  property  of  the  wife,  and  was 
not  subject  to  execution  for  the  collection  of  the  husband's 
debt.  To  our  minds,  this  case  falls  within  the  rule  announced 
in  Stewart  v.  Weiser  Lumber  Co.,  21  Ida.  340,  121  Pac.  775, 
and  the  long  line  of  cases  from  this  court  followed  in  the 
Stewart- Weiser  Lumber  Co.  case." 

But  there  are  two  other  questions  raised  by  appellant's 
brief  and  oral  argument  in  the  case  at  bar  that  are  not 
directly  passed  upon  in  this  line  of  cases  as  we  understand 
them.  These  are  (1)  whether  community  funds  put  into 
improvements  on  the  wife's  separate  property  can  be  traced 
and  recovered  by  a  creditor  of  the  husband;  and  (2)  if  not, 
whether  in  this  case  the  respondent  is  estopped  from  claiming 
this  property  as  her  sole  and  separate  estate  by  reason  of 
having  permitted  her  said  husband  to  use,  improve  and  deal 
with  it  as  it  is  alleged  he  did  in  appellant's  said  answer  to 
intervenor's  complaint.  Under  sec.  2676,  Rev.  Codes,  it  is 
provided  that,  **A11  property  of  the  wife  owned  by  her  before 
marriage,  and  that  acquired  afterwards  by  gift,  bequest,  or 
descent,  or  that  which  she  shall  acquire  with  the  proceeds  of 
her  separate  property,  shall  remain  her  sole  and  separate 
property,  to  the  same  extent  and  with  the  same  effect,  as  the 
property  of  a  husband  similarly  acquired."    The  evidence 
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conclusively  shows  that  the  said  lot  was  purchased  with  said 
Ora  Wellman 's  own  money,  and  $100  of  her  own  money  went 
into  improvements  thereon,  but  the  improvements  except  as 
to  the  $100  were  placed  upon  said  property  with  community 
funds.  It  is  not  claimed  that  these  improvements  were  made 
with  said  Ora  Wellman 's  separate  money,  but  her  husband 
testified  that  the  part  of  these  improvements  put  on  the  lot 
with  community  funds  was  a  gift  from  him  to  his  said  wife. 
On  this  point  W.  A.  Wellman,  the  husband,  testified  as  fol- 
lows: "Q.  What  was  your  idea  in  moving  the  building  on  this 
lot  and  putting  it  upon  Mrs.  Wellman 's  lot!  A.  I  had  to 
get  it  oflf  the  Tantis  lots  and  she  owned  that  lot  in  Riverview 
Addition,  and  I  gave  her  that  building  to  put  on  it  as  a  home. 
Q.  What  was  your  intention  as  to  its  being  her  property! 
A.  It  was. her  property.  Q.  Did  you  retain  any  interest  or 
attempt  to  retain  any  interest  in  the  building  on  the  lot? 
A.  Not  a  dollar.  Q.  Were  you  indebted  to  anyone  at  that 
time?  A.  No,  sir.  Q.  Were  you  indebted  to  anyone  at  the 
time  this  building  was  constructed?  A.  No,  sir.  Q.  Were 
you  in  debt  to  anyone  at  the  time  Mrs.  Wellman  purchased 
this  lot?    A.  No,  sir." 

The  case  of  Maddox  v,  Summerlin,  92  Tex.  483,  49  S.  W. 
1033,  50  S.  W.  567,  is  relied  upon  by  counsel  for  appellant  in 
support  of  this  point  as  a  leading  case  in  the  line  of  author- 
ities approving  the  holding  of  the  court  in  that  case  on  this 
question.  For  this  reason  we  have  read  and  analyzed  this 
opinion  and  find  that  this  point  was  presented  there,  but 
the  case  turned  upon  the  vital  question  embraced  in  the  fol- 
lowing quotation  from  the  opinion  in  that  case : 

**We  conclude  that  the  land  of  the  wife  cannot  be  sold  at 
the  suit  of  the  creditor,  unless  the  facts  shall  show  that  the 
husband  made  the  improvements  with  his  own  or  the  com- 
munity funds,  with  intent  to  defraud  his  creditors,  and  that 
the  wife,  knowing  of  such  intent,  participated  in  the  fraud. 
What  may  be  the  proper  remedy  to  accord  to  the  plaintiffs 
will  depend  upon  the  development  of  the  case  on  another 
trial,  and  we  refrain  from  making  any  suggestions,  except 
to  say  that  the  house,  when  constructed  upon  the  separate 
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property  of  the  wife,  if  paid  for  with  community  funds,  did 
not  become  her  separate  property,  but  remained  a  part  of 
the  community  estate,  as  was  the  money  with  which  it  was 
built,  and,  being  community  property,  it  is  liable,  if  otherwise 
subject  to  sale,  to  the  debts  of  the  husband.  If  the  husband 
intended  the  house  as  a  gift  to  the  wife,  it  was  void  as  to 
existing  creditors,  and  is  subject  to  their  debts  as  if  not  given 
to  her,  unless  she  shows  that,  when  the  gift  was  made,  he  had 
enough  property  remaining  to  pay  all  of  his  existing  debts. 
The  law  will  not  presume  it  to  be  a  gift,  in  the  absence  of 
evidence  to  show  such  intention." 

The  decisive  and  crucial  point  is  in  the  one  sentence  in  the 
above  quotation:  **If  the  husband,  being  a  debtor,  intended 
the  house  as  a  gift  to  the  wife,  it  was  void  as  to  existiiig 
creditors,  and  is  subject  to  their  debts  as  if  not  given  to 
her,  unless  she  shows  that,  when  the  gift  was  made,  he  had 
enough  property  remaining  to  pay  all  his  existing  debts." 
The  italics  are  ours,  and  are  intended  to  emphasize  the  vital 
and  decisive  diflference  between  that  case  and  the  case  at  bar. 
There  is  no  legal  objection  to  the  gift  as  such  of  the  property 
in  that  case  made  by  the  court,  provided  that  it  was  not 
repugnant  to  a  certain  statute  which  was  in  force  at  that 
time  in  the  state  of  Texas,  this  statute  being  as  follows: 
**  Every  gift,  conveyance,  assignment,  transfer  or  charge  made 
by  a  debtor,  which  is  not  upon  consideration  deemed  valuable 
in  law,  shall  be  void  as  to  prior  creditors  unless  it  appears 
that  such  debtor  was  then  possessed  of  property  within  this 
state  subject  to  execution  suflBcient  to  pay  his  existing  debts." 
It  will  be  observed  that  under  this  statute  as  to  pre-existing 
debts,  the  gift  was  prima  facie  void  and  the  property  was 
subject  to  the  payment  of  pre-existing  debts,  unless  the  donee 
should  make  it  appear  that  the  person  making  the  gift  at  the 
time  it  was  made  possessed  property  within  that  state  subject 
to  execution  sufficient  to  pay  all  his  existing  debts,  and  if 
this  was  done  the  gift  would  be  legal  and  unobjectionable. 
Now,  the  statute  of  this  state  as  to  the  property  of  the  wife 
applies  the  same  rule  to  her  separate  property  that  is  applied 
to  the  property  of    the  husband    similarly  acquired.    The 
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transfer  of  property  by  a  husband  to  his  wife  in  this  state 
stands  in  the  same  relation  to  his  creditors  as  any  other  trans- 
fer or  conveyance.  If  he  is  out  of  debt  and  has  no  other  legal 
liabilities,  he  has  a  perfect  right  to  give  his  wife  any  of  his 
property,  or  all  of  it  if  he  is  so  inclined.  But  sec.  3169  is 
intended  to  protect  creditors  against  a  debtor  conveying  his 
property  away  to  any  person,  including  his  wife,  if  done 
**with  intent  to  delay  or  defraud  any  creditor  or  other  person 
of  his  demands,  and  is  void  against  all  creditors  of  the  debtor 
and  their  successors  in  interest."  Whether  in  a  given  case 
the  transaction  is  sincere  and  horia  fide,  or  a  mere  device  as 
a  cover  to  conceal  the  real  ownership  of  the  husband  to  his 
property  and  thus  delay  or  defraud  existing  creditors  is  the 
true  test,  and  this  is  a  question  of  fact  to  be  determined  by  a 
jury  or  by  the  court  when  hearing  the  case  without  a  jury. 
{Knapp  V.  Smith,  27  N.  Y.  277.) 

Another  authority  relied  upon  by  appellant  is  Collins  v. 
Bryan,  40  Tex.  Civ.  App.  88,  88  S.  W.  432,  which  is  also  a 
Texas  case.  In  that  case  the  trustee  in  bankruptcy  of  A.  L. 
Collins  brought  suit  against  Sallie  Collins,  the  wife  of  said 
A.  L.  Collins,  alleging  that  when  insolvent  and  just  prior  to 
being  adjudged  a  bankrupt,  with  intent  to  hinder,  delay  and 
defraud  his  creditors,  said  A.  L.  Collins  conveyed  to  his  said 
wife  certain  real  property  described  in  the  complaint;  and, 
further  alleging,  if  not  entitled  to  recover  the  land,  that  while 
still  seised  with  the  title  to  said  land  said  A.  L.  Collins  ex- 
pended $1,000  out  of  the  community  estate  upon  this  land  in 
the  way  of  improvements,  and  asked  for  a  lien  for  said  amount 
upon  such  improvements.  The  lower  court  found  that  the 
land  belonged  to  said  Sallie  Collins,  but  that  A.  L.  Collins 
had  expended  the  sum  of  $300  of  the  community  funds  on 
improvements  on  this  land,  and  that  to  that  extent  the  im- 
provements were  community  property,  and  ordered  them  sold 
and  that  the  trustee  be  paid  $300  out  of  the  proceeds.  Sallie  * 
Collins  appealed  from  this  judgment,  and  one  of  the  material 
points  presented  on  the  appeal  was  as  to  whether  said  improve- 
ments were  a  gift  from  her  husband^  and  the  court  disposed 
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of  that  in  the  opinion  in  this  way:  "Improvements  erected 
upon  land,  the  separate  property  of  the  wife,  by  the  husband 
out  of  community  funds,  will  not  be  presumed  to  be  a  gift, 
in  the  absence  of  evidence  to  show  such  intention.  There 
was  no  pleading  or  proof  in  this  case  that  the  improvements 
in  controversy  were  intended  by  the  husband  of  appellant 
Sallie  Collins  as  a  gift  to  her."  In  fact,  she  alleged  in  her 
answer  that  the  improvements  were  placed  on  the  land  by 
her  father  and  mother  prior  to  the  date  that  they  conveyed 
the  same  to  her,  and  that  her  husband,  A.  L.  Collins,  did  not 
put  said  improvements  or  any  part  of  them  upon  the  property 
out  of  either  his  separate  estate  or  the  community  property. 
The  very  material  diflPerence  between  this  case  and  the  one 
at  bar  is  that  the  evidence  shows  that  the  property  claimed 
by  respondent  herein  was  put  upon  her  separate  property  as 
a  gift  from  her  husband  for  the  purpose  of  giving  her  a  home, 
at  a  time  when  neither  the  community  nor  the  husband  were 
in  debt  in  any  sum  whatever,  and  the  testimony  of  the  hus- 
band is  that  the  same  was  a  gift  from  him  to  his  said  wife. 

We  have  examined  the  three  cases  referred  to  in  Maddox  v. 
SummerUn,  supra,  in  support  of  the  opinion  of  the  court  in 
that  case,  and  find  that  all  relate  to  and  are  based  upon  the 
material  fact  that  the  husband  in  each  case  was  insolvent 
when  the  respective  improvements  were  put  upon  the  wife's 
property. 

In  Kirhy  v.  Bruns,  45  Mo.  234,  100  Am.  Dec.  376,  it  is  held 
that,  **The  value  of  improvements  placed  by  the  husband  on 
the  land  of  the  wife  may  be  reached  through  appropriate 
chancery  proceedings,  and  the  amount  thereof  applied  to  the 
payment  of  claims  existing  against  him  at  the  time  of  such 
investment."  Bruns  at  the  time  of  making  the  conveyance  to 
his  wife  in  this  case  was  insolvent,  and  the  suit  was  brought 
by  his  creditors  for  the  purpose  of  subjecting  said  property 
to  their  claims.  In  Lynde  v.  McGregor,  13  Allen  (Mass.), 
182,  90  Am.  Dec.  188,  the  rule  is  announced  that,  **If  the  wife 
of  an  insolvent  debtor,  not  knowing  his  pecuniary  condition, 
mortgages  land,  which  she  holds  as  her  separate  property,  as 
security  for  money  advanced  to  him,  and  he  thereafter,  within 
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six  months  before  the  commencement  of  proceedings  in  in- 
solvency, knowing  himself  to  be  insolvent,  with  intent  to 
defraud  his  creditors,  and  with  the  fraudulent  participation 
of  the  mortgagee,  expends  money  in  improving  and  building 
upon  the  land,  the  assignee  in  insolvency  may  maintain  a 
bill  in  equity  against  her,  her  husband  and  the  mortgagee  to 
compel  the  payment  to  him  of  the  amount  of  the  increased 
value  of  the  land,  by  reason  of  the  husband's  expenditures 
thereon'*;  and  in  Humphrey  v.  Spencer,  36  W.  Va.  11,  14 
S.  E.  410,  which  is  a  West  Virginia  case,  the  court  decided 
this  same  point,  and  held  that  the  improvements  placed  by 
the  husband  upon  his  wife's  separate  estate  as  a  gift  was 
void  as  to  his  existing  debts  under  a  statute  of  that  state. 

We  have  referred  to  these  authorities  presented  by  appel- 
lant to  sustain  his  position  in  the  case,  not  to  approve  of  the 
rather  extreme  doctrine  announced  by  some  of  them  upon  this 
question,  but  rather  to  show  that  if  adopted  as  authority 
herein,  they  would  not  sustain  the  contention  of  appellant  in 
this  case  under  the  facts  as  shown  by  the  record.  But  there 
is  a  line  of  authorities  that  take  a  more  liberal  view  of  this 
question  as  to  the  rights  of  married  women,  and  hold  that 
when  improvements  are  put  upon  a  wife's  separate  property 
by  her  husband  who  is  free  from  debt  at  the  time,  it  attaches 
to  the  realty,  becomes  a  part  of  it,  and  cannot  be  reached  by 
subsequent  creditors  of  the  husband  unless  the  wife  partici- 
pated in  a  fraudulent  investment  of  the  funds  put  into  the 
improvements.  However,  in  deciding  this  case,  we  deem  it 
unnecessary  to  review  them. 

But  we  think  the  case  of  Peck  v.  Brummagim,  31  Cal.  440, 
89  Am.  Dec.  195,  is  almost  directly  in  point  on  this  question 
as  presented  in  the  case  at  bar.  It  is  announced  in  that  case 
that  the  husband  **when  free  from  debts  and  liabilities  may 
make  a  gift  to  his  wife  of  either  real  or  personal  property 
which  at  the  time  was  the  common  property  of  the  husband 
and  wife,  and  the  same  will  become  her  separate  property 
and  will  not  be  liable  for  debts  by  him  afterward  contracted," 
and  further,  **if  the  husband  uses  money  which  is  the  com- 
mon property  of  the  husband  and  wife  in  erecting  a  house  on 
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land  which  is  the  separate  property  of  the  wife,  the  house,  if 
it  is  a  part  of  the  realty,  becomes  the  separate  property  of  the 
wife.'' 

Now,  in  the  case  before  this  court,  the  evidence  shows  that 
the  husband  was  not  in  debt,  ** didn't  owe  a  dollar,"  at  the 
time  this  property  was  purchased,  and  was  not  indebted  when 
the  improvements  were  put  on  it.  The  lot  was  purchased  with 
his  wife's  own  money  given  to  her  by  Mrs.  Hurlbert,  her 
sister  in  law,  for  her  separate  property  to  buy  a  home  with, 
and  the  deed  was  made  to  her,  and  the  title  to  the  property 
was  still  in  her  name  of  record  when  attached  by  appellant 
bank  for  debts  which  the  husband  had  incurred  long  after 
the  transaction  of  purchasing  and  improving  said  property. 
In  these  circumstances,  if  W.  A.  Wellman  at  the  time  of  the 
transaction  wished  to  move  a  certain  barn  that  the  testimony 
shows  was  upon  his  own  property  on  to  his  wife's  lot  and 
convert  it  into  a  dwelling  for  their  home  and  gave  it  to  her, 
it  became  a  part  of  her  said  realty,  the  title  to  the  premises 
then  vested  in  her,  and  subsequent  debtors  of  her  husband 
cannot  subject  it  to  the  payment  of  their  debts.  We  think 
the  trial  court  decided  correctly  on  this  point. 

Coming  now  to  the  question  of  estoppel,  we  shall  dispose  of 
this  very  briefly.  In  Bigelow  on  Estoppel,  6th  ed.,  602,  the 
author  says: 

"We  have  now  to  consider  cases  in  which  one  man  has, 
otherwise  than  by  contract,  caused  another  to  believe  some- 
thing which  afterward  it  would  be  unjust  for  the  former  to 
repudiate.  There  are  two  classes  of  cases  of  this  kind,  to  wit, 
cases  of  representation  and  cases  of  silence,  or,  more  fully, 
cases  of  false  representation  and  cases  of  wrongful,  mislead- 
ing silence.  Representation,  as  the  term  must  here  be  under- 
stood, imports  some  word  or  act;  silence,  the  entire  absence, 
on  the  part  of  the  person  silent,  of  word  or  act.  And  wrong- 
ful, misleading  silence  is  here,  and  for  the  present,  to  be  un- 
derstood as  silence  by  a  person  aware  of  his  rights,  and  of 
what  is  going  on^  while  those  rights  are  being  disposed  of 
by  another.'* 
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In  McClain  v.  Abshire,  72  Mo.  App.  390,  a  distinction  is 
drawn  in  favor  of  a  married  woman  as  to  matters  of  prop- 
erty between  her  and  her  husband,  and  such  matters  where 
the  peculiar  relationship  does  not  exist.  This  distinction  is 
expressed  as  follows: 

**  Before  a  married  woman  can  be  estopped  to  claim  her 
separate  property  against  a  lien  attempted  to  be  created  by 
her  husband,  she  must  know  of  his  creating  such  lien  and 
act  in  such  manner  as  to  induce  the  other  party  to  rely  upon 
the  lien;  and  in  applying  the  principles  of  estoppel,  the 
peculiar  relationship  existing  between  husband  and  wife  will 
be  considered  by  the  courts." 

In  Steed  v.  Petty,  65  Tex.  490,  the  generally  received  rule 
on  the  subject  of  estoppel  m  pais  is  announced  as  follows : 
**  Among  other  requisites,  two  must  concur  to  constitute  an 
estoppel.  First,  there  must  have  been  a  false  representation 
or  a  concealment  of  material  facts ;  second,  the  party  to  whom 
the  representation  was  made  or  from  whom  the  material  facts 
were  concealed  must  have  been  ignorant  of  the  existence  of 
the  facts  concealed  or  of  the  falsity  of  the  representation.'* 

We  do  not  think  in  this  case  that  the  facts  as  shown  by 
the  testimony  establish  an  estoppel  against  respondent,  Ora 
Wellman,  regarding  her  rights  to  the  property  in  contro- 
versy, and,  therefore,  decline  to  disturb  the  findings  of  the 
trial  court  covering  this  point.  The  judgment  is  affirmed, 
with  costs  to  respondent. 

Sullivan,  C.  J.,  concurs. 
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(October  29,  1914.) 

THE  BOISE  ASSOCIATION  OP  CREDIT  MEN,  LTD.,  a 
Corporation,  Appellant,  v.  T.  B.  ELLIS  and  THOMAS 
BUHL,  Respondents. 

[144  Pae.  6.] 

CJONSTITUTIONAL     LaW — LiBEBTT     OF     CONTRACT — CLASS     LEGISLATION — 

Sals  or  MsacHANDisx  in  Bulk — Dux  Pbocess  or  Law — FixTuaxs 
— Merchandise — Police  Power. 

1.  Held,  that  chap.  3  of  title  10,  Bev.  Codes,  which  provides  for 
"sales  of  goods  in  bulk,"  is  a  constitutional  and  valid  law,  that  it 
does  not  constitute  class  legislation  within  the  inhibition  of  the  con- 
stitution, and  that  it  is  a  proper  and  reasonable  exercise  of  the  state's 
police  power. 

2.  Edd,  that  a  stock  of  goods,  wares  and  merchandise,  when 
sold  in  bulk,  does  not  bj  implication  include  the  fixtures  as  a  part 
of  the  sales. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.    Hon.  Ed.  L.  Bryan,  Judge. 

In  this  action  appeal  was  taken  from  the  judgment  of  the 
lower  court  sustaining  the  demurrer  to  the  complaint  of  ap- 
pellant and  denying  the  relief  prayed  for  therein,  and  ren- 
dering judgment  in  favor  of  the  defendant  Thomas  Buhl  for 
costs  of  the  action.    Judgment  affimied. 

Raymond  L.  Givens  and  Charles  E.  Winstead,  for  Appel- 
lant. 

Statutes  regulating  the  sale  of  stocks  of  goods,  wares  and 
merchandise  in  bulk  have  within  a  comparatively  recent 
period  been  enacted  in  twenty-four  states  of  the  Union  and  by 
Congress  for  the  District  of  Columbia. 

A  statute  with  the  same  object  attained  by  a  similar  remedy 
has  been  held  valid  by  the  highest  courts  in  Massachusetts, 
Connecticut,  Tennessee,  and  Washington.  {John  P.  Squire 
(6  Co.  V.  Tellier,  185  Mass.  18,  102  Am.  St.  322,  69  N.  E.  312 ; 
Walp  V.  Mooar,  76  Conn.  515,  57  Atl.  277  j  Neas  v.  Borches, 
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109  Tenn.  398,  97  Am.  St.  851,  71  S.  W.  50;  McDaniels  v. 
J.  J.  Connelly  Shoe  Co,,  30  Wash.  549,  94  Am.  St.  889,  71 
Pac.  37,  60  L.  R.  A.  947.)  An  act  declaring  such  sales  pre- 
sumptively fraudulent  was  assumed  to  be  valid  by  the  courts 
of  last  resort  in  Wisconsin  and  Maryland.  {Fisher  v.  Herr- 
tmnn,  118  Wis.  424,  95  N.  W.  392;  Hart  v.  Roney,  93  Md. 
432,  49  Atl.  661;  Wright  v.  Hart,  182  N.  Y.  330,  75  N.  E. 
404,  3  Ann.  Cas.  263,  2  L.  R.  A.,  N.  S.,  338 ;  Jaques  &  Tinsley 
Co.  V.  Carstarphen  Warehouse  Co.,  131  Ga.  1,  62  S.  E.  82.) 

"The  Michigan  sales  in  bulk  act  (Pub.  Acts  1905,  No.  223), 
avoiding,  as  against  creditors,  sales  in  bulk  otherwise  than  in 
the  regular  course  of  business,  unless  an  inventory  is  made 
at  least  five  days  before  the  sale,  and  the  purchaser  receives 
a  list  of  the  seller's  creditors,  and  notifies  them  of  the  pro- 
posed sale  personally,  or  by  registered  mail,  at  least  five  days 
before  its  consummation,  and  making  a  purchaser  not  con- 
forming to  the  statute  a  receiver  for  the  benefit  of  the  seller's 
creditors,  is  a  valid  exercise  of  the  police  power,  and  does  not 
deny  due  process  or  the  equal  protection  of  the  laws."  {Kidd, 
•  Dater  dk  Price  Co.  v.  Musselman  Grocer  Co.,  217  U.  S.  461, 
30  Sup.  Ct.  606,  54  L.  ed.  839;  sustained  in  Nohle  State 
Bank  v.  Haskell,  219  U.  S.  104,  31  Sup.  Ct.  186,  55  L.  ed. 
112,  Ann.  Cas.  1912A,  487;  Thorpe  v.  Pennock  Mercantile 
Co.,  99  Minn.  22,  108  N.  W.  940,  9  Ann.  Cas.  229;  John  P. 
Squire  &  Co.  v.  Tellier,  185  Mass.  18,  102  Am.  St.  322,  69 
N.  E.  312;  Lemieux  v.  Young,  211  U.  S.  489,  29  Sup.  Ct.  174, 
53  L.  ed.  295 ;  affirming  Young  v.  Lemieux,  79  Conn.  434,  129 
Am.  St.  193,  65  Ati.  436,  600,  8  Ann.  Cas.  452,  20  L.  R.  A., 
N.  S.,  160.) 

A  sale  of  the  fixtures  necessary  for  the  conducting  of  the 
business  made  such  sale  fraudulent  and  void  as  to  the  cred- 
itors unless  the  notices  provided  in  the  statute  had  been  given 
in  the  manner  prescribed  by  law,  for  the  reason  that  by  the 
sale  of  such  fixtures  without  the  purchase  of  new  fixtures  to 
take  the  place  of  the  old  fixtures  there  was  a  substantial  con- 
veyance of  the  business  or  trade  of  the  vendor  to  the  preju- 
dice of  the  rights  of  the  vendor's  creditors,  among  whom  were 
plaintiffs  herein.     (Parham  &  Co.  v.  Potts-Thompson  Liquor 
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Co,,  127  Ga.  303,  56  S.  E.  460;  Knapp,  Stout  &  Co.  v.  ifcfc 
Caffrey,  178  111.  107,  69  Am.  St.  290,  52  N.  E.  898;  Fitz 
Henry  v.  Munter,  33  Wash.  629,  74  Pac.  1003;  Holford  v. 
TreweUa,  36  Wash.  654,  79  Pac.  308;  Plass  v.  Morgan,  36 
Wash.  160,  78  Pac.  784.) 

Varian  &  Norris,  for  Respondent  Thomas  Buhl. 

The  bulk  sales  law  is  unconstitutional  and  violates  the  pro- 
visions of  sec.  1,  art.  1,  and  sec.  13  of  art.  1  of  the  constitu- 
tion. {Off  <&  Co.  V,  Morehead,  235  111.  40, 126  Am.  St.  184,  85 
N.  E.  264,  14  Ann.  Cas.  434,  20  L.  R.  A.,  N.  S.,  167;  Pogue 
V.  Rowe,  236  111.  157,  86  N.  E.  207 ;  Wright  v.  Hart,  182  N.  Y. 
330,  75  N.  E.  404,  3  Ann.  Cas.  263,  2  L.  R.  A.,  N.  S.,  338; 
Miller  v,  Crawford,  70  Ohio  St.  207,  71  N.  E.  631,  1  Ann.  Cas. 
558 ;  McKinster  v.  Soger,  163  Ind.  671,  106  Am.  St.  268,  72 
N.  E.  854,  68  L.  R.  A.  273;  Block  v.  Schwartz,  27  Utah,  387, 
101  Am.  St.  971,  76  Pac.  22,  1  Ann.  Cas.  550,  65  L.  R.  A.  308.) 

The  language  of  the  statute  seems  to  be  very  plain,  and  it 
is  evident  from  the  terms  thereof  that  the  legislature  never 
intended  that  fixtures  should  be  embraced  within  its  meaning.* 
{Callus  V,  Elmer,  193  Mass.  106,  78  N.  E.  772,  8  Ann.  Cas. 
1067;  Lee  v.  Oillen  &  Boney,  90  Neb.  730,  134  N.  W.  278; 
Alhrecht  v.  Cudihee,  37  Wash.  206,  79  Pac.  628;  Bowen  v. 
Quigley,  165  Mich.  337,  130  N.  W.  690,  34  L.  R.  A.,  N.  S., 
218;  People's  Savings  Bwnk  v.  Van  Allsburg,  165  Mich.  524, 
131  N.  W.  101 ;  Everett  Produce  Co.  v.  Smith  Bros.,  40  Wash. 
566,  111  Am.  St.  979,  82  Pac.  905,  5  Ann.  Cas.  798,  2  L.  R.  A., 
N.  S.,  331 ;  Curtis  v.  Phillips,  5  Mich.  112;  Kolander  v.  Dunn, 
95  Minn.  422,  104  N.  W.  371,  483.) 

The  bulk  sales  law  being  in  derogation  of  the  common  law 
and  of  the  right  to  alienate  property  without  restriction  is 
to  be  strictly  construed.  {Yancey  v.  Lamar-Rankin  Drug 
Co.,  140  Ga.  359,  78  S.  E.  1078;  Taylor  v.  Folds,  2  Ga.  App. 
453,  58  S.  E.  683.) 

TRUITT,  J. — This  action  was  commenced  by  the  appellant 
corporation,  as  assignee  of  two  different  mercantile  com- 
panies, against  said  T.  B.  Ellis  to  collect  certain  accounts 
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against  him  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered to  him  by  said  companies  at  his  place  of  business  in 
Cambridge,  Idaho.  The  complaint  alleges  that  these  accounts 
were  duly  assigned  by  said  companies  to  appellant,  who  was 
the  owner  and  holder  of  them  at  the  time  of  commencing  this 
action,  and  that  the  aggregate  sum  of  said  accounts  amounting 
to  $285.46  was  due  and  owing  from  Ellis  to  appellant,  and 
judgment  was  demanded  for  said  sum  against  him. 

In  said  complaint  the  respondent,  Thomas  Buhl,  is  con- 
nected with  the  transaction  which  is  the  basis  of  the  action 
against  him  as  follows:  **That  on  or  about  December  11,  1912, 
the  said  T.  R.  Ellis  sold  and  transferred  all  his  said  stock  of 
goods,  wares  and  merchandise,  including  fixtures,  out  of  the 
usual  and  ordinary  course  of  business  and  trade,  and  did 
thereby  substantially  sell  and  convey  the  entire  business  and 
trade  thereof  conducted  by  the  said  T.  E.  Ellis,  said  fixtures 
consisting  of  counters,  scales,  shelving,  tables,  and  store  fix- 
tures in  general.  That  the  said  T.  R.  Ellis  particularly  sold 
the  said  fixtures  to  the  defendant,  Thomas  Buhl,  for  the 
sum  of  $150."  It  will  be  seen  from  the  complaint  that  Buhl 
did  not  buy  or  receive  any  of  the  merchandise. 

The  respondent  Buhl,  as  defendant  therein,  interposed  a 
general  demurrer  to  said  complaint,  and  after  consideration 
of  the  same  by  the  trial  court  it  was  sustained  and  the  action 
dismissed.  From  the  order  dismissing  said  action  and  the 
judgment  entered  against  appellant,  this  appeal  is  taken. 
The  defendant  Ellis  did  not  appear  in  the  court  below,  and 
the  record  is  silent  as  to  whether  or  not  he  was  served  with 
process. 

The  appellant  in  his  brief  presents  an  argument  and  cites 
authorities  to  show  that  the  claims  in  this  case  were  assign- 
able and  were  properly  assigned  to  the  plaintiff,  and  it  could 
therefore  legally  maintain  an  action  upon  them.  As  to  the 
defendant  Ellis,  counsel  for  the  respondent  Buhl  do  not  dis- 
pute the  validity  of  the  assignment  of  these  claims,  nor  the 
right  of  appellant  to  maintain  an  action  _to  collect  the  debt 
which  they  constitute,  as  to  the  defendant  Ellis,  but  do  ques- 
tion the  manner  of  the  proceeding  in  said  action  for  the  pur- 
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pose  of  holding  defendant  Buhl  liable  for  this  debt.  But  as 
this  only  relates  to  the  manner  of  procedure  and  not  to  the 
real  points  presented  by  the  appeal,  we  do  not  think  proper 
to  pass  upon  it. 

The  two  important  points  presented  by  this  appeal  are, 
(1)  whether  the  law  under  consideration  imposes  such  re- 
strictions on  sales  of  goods,  wares  and  merchandise  in  bulk 
by  persons  engaged  in  that  business,  as  to  deprive  them  of 
their  property  without  due  process  of  law,  and  also  whether 
it  is  class  legislation  within  the  inhibition  of  the  constitution 
on  that  subject;  and,  (2),  that  if  the  law  is  constitutional, 
whether  fixtures  used  in  connection  with  the  mercantile  busi- 
ness are  by  implication  included  within  its  purview  and 
meaning. 

This  act,  though  passed  by  the  legislature  in  1903,  has  never 
before  come  before  this  court  for  interpretation,  and  for  that 
reason  we  have  examined  a  number  of  the  decisions  of  other 
courts  that  have  passed  upon  and  construed  similar  laws  with 
much  interest. 

It  must  be  conceded  that  this  law  does  restrict  and  put 
some  burdens  on  the  sale  of  the  kind  of  property  to  which  it 
relates,  but  it  is  claimed  in  its  favor  that  its  object  is  to  pre- 
vent an  abuse  of  credit  extended  to  debtors  engaged  in  the 
mercantile  business  and  thus  prevent  fraudulent  sales  that 
would  otherwise  deprive  their  creditors  of  their  honest  debts. 

In  John  P.  Squire  cfc  Co,  v,  Tellier,  185  Mass.  18,  102  Am. 
St. -322,  69  N.  E.  312,  a  case  decided  by  the  supreme  court  of 
Massachusetts,  it  is  said: 

**The  statute  deals  only  with  sales  in  bulk  of  a  part  or  the 
whole  of  a  stock  of  merchandise,  which  are  not  made  in  the 
ordinary  course  of  trade  and  in  the  regular  and  usual  prose- 
cution of  the  seller's  business.  It  does  not  interfere  with  the 
transaction  of  ordinary  business,  but  relates  to  unusual  and 
extraordinary  transfers.  In  substance  it  declares  that  a  sale 
of  this  kind  shall  not  be  made  without  first  giving  to  creditors 
an  opportunity  to  collect  their  debts,  so  far  as  the  property 
to  be  sold  might  enable  them  to  collect,  or  without  subse- 
quently making   satisfactory  provision  for  the  payment  of 
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these  debts.  A  sale  made  in  violation  of  the  statute  is  void 
as  against  creditors,  and,  if  the  vendor's  debts  are  paid,  the 
sale  cannot  be  interfered  with.  A  purchaser,  to  be  safe,  has 
only  to  see  that  the  vendor's  creditors  are  provided  for.  The 
vendor  may  sell  freely,  without  regard  to  the  statute,  if  he 
pays  his  debts." 

The  purpose  of  this  law  is  quite  similar  to  that  of  sec.  3169, 
Rev.  Codes,  against  transfers  of  property  with  intent  to  de- 
fraud or  delay  creditors;  and  under  the  statute  relating  to 
sales  in  bulk,  the  object  is  to  prevent  a  retail  merchant  from 
disposing  of  his  stock  of  goods  without  notice  to  his  creditors 
with  the  intention  of  doing  the  same  thing,  and  it  is  the  inten- 
tion and  purpose  of  this  law  to  prevent  that.  It  is  true  that 
in  doing  this,  it  may  work  a  hardship  on  honest  tradesmen, 
but  many  other  laws  do  the  same  thing  as  to  honest  men  that 
the  designs  of  the  dishonest  may  be  defeated. 

Some  of  the  early  acts  passed  upon  this  subject  were  held 
unconstitutional  and  void  by  the  supreme  courts  of  the  re- 
spective states  in  which  they  were  passed,  but  the  objections 
pointed  out  by  the  courts  in  those  acts  have  been  corrected 
in  the  later  laws  enacted  on  this  subject  and  have  now  been 
held  constitutional  by  the  courts  of  the  same  states  that  had 
declared  the  earlier  acts  unconstitutional. 

Block  V.  Schwartz,  27  Utah,  387,  101  Am.  St.  971,  76  Pac. 
22,  1  Ann.  Cas.  550,  65  L.  R.  A.  308,  is  relied  on  by  respondent 
to  support  his  contention  that  the  law  in  question  in  the  case 
at  bar  is  unconstitutional  and  void.  In  that  case  the  statute 
on  this  subject  in  the  state  of  Utah  was  held  unconstitu- 
tional, but  that  statute  had  two  objectionable  provisions  in  it 
which  are  pointed  out  by  Mr.  Justice  Bartch  in  his  opinion  as 
follows:  ** Under  the  provisions  of  this  act  a  sale  of  any  por- 
tion or  all  of  a  stock  of  merchandise,  made  out  of  the  ordinary 
course  of  trade,  by  any  merchant  who  has  creditors,  without 
a  detailed  inventory  made  at  least  five  days  before  the  sale, 
showing  the  cost  price  of  each  article,  and  notice  of  the  pro- 
posed sale,  the  cost  price,  and  selling  price,  given  at  least  five 
days  before  the  sale  to  each  creditor,  is  not  only  fraudulent 
and  void,  but  also  renders  both  the  seller  and  purchaser  guilty 
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of  a  misdemeanor,  and  subjects  them  to  the  penalty  provided 
in  the  act  for  that  crime."  And  in  the  opinion  a  further 
objection  is  stated  as  follows:  '*Now,  it  will  be  noticed  that 
nowhere  in  its  provisions  is  there  any  exemption  of  any  sale 
by  administrators,  executors,  trustees,  assignees  for  the  bene- 
fit of  creditors,  trustees  in  bankruptcy,  or  public  oJQScers  act- 
ing under  judicial  process.  There  being  no  such  exemption, 
it  would  seem  that  such  sales  of  merchandise  owned  by 
debtors,  made  by  persons  acting  in  a  fiduciary  capacity  under 
judicial  process,  must  also  be  made  in  accordance  with  the 
provisions  of  the  act,  in  order  that  the  seller  and  purchaser 
may  avoid  the  penalties  provided.  It  is  evident  that  such  a 
law  would  not  only  deprive  property  of  one  of  its  chief  attri- 
butes, but  would  greatly  hamper  the  administration  of  estates 
and  retard  the  enforcing  of  judicial  process."  It  is  not  prob- 
able that  a  law  with  such  drastic  and  unreasonable  provisions 
as  the  Utah  statute  had  would  ever  be  sustained  by  any  court 

It  is  generally  conceded  that  state  legislatures  have  the  right 
to  enact  reasonable  laws  to  prevent  fraudulent  sales  of  prop- 
erty and  to  protect  creditors,  and  that  this  right  falls  within 
the  general  scope  of  police  power  will  not  be  denied.  But 
the  police  power  must  stop  where  it  comes  against  the  pro- 
visions of  the  constitution.  It  must  be  exercised  for  a  reason- 
able and  beneficial  purpose  to  the  general  public  or  to  a  special 
class  of  business. 

In  the  syllabus  of  Hirth-Krause  Co,  v.  Cohen,  177  Ind.  1, 
97  N.  E.  1,  Ann.  Cas.  1914C,  708,  which  is  a  case  decided  in 
1912,  by  the  supreme  court  of  Indiana,  it  is  stated:  "Acts 
1909,  c.  49,  sec.  1,  making  a  sale  of  goods  or  merchandise  in 
bulk  void,  unless  in  the  ordinary  course  of  trade,  and  unless 
an  inventory  be  made  before  the  sale  showing  the  quantity 
of  the  goods,  and  the  cost  of  each  article,  and  unless  the  pur- 
chaser demand  and  receive  from  the  seller  a  written  list  of 
names  and  addresses  of  the  seller's  creditors,  with  the  amount 
of  indebtedness,  and  unless  the  purchaser  before  taking  pos- 
session shall  notify  personally  the  creditors  named  in  the  list, 
or  known  to  him,  of  the  proposed  sale,  and  the  price  and  con- 
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ditions  thereof,   is  a  proper  exercise  of  the  state's  police 
power." 

In  Spurr  v.  Travis,  145  Mich.  721,  116  Am.  St.  330,  108 
N.  W.  1090,  9  Ann.  Cas.  250,  which  is  a  leading  case,  the 
supreme  court  of  Michigan  held  that  the  *' sales  in  bulk" 
statute  of  that  state  did  not  violate  the  constitution,  and  in 
discussing  that  point  the  opinion  says:  ''Does  the  act  conflict 
with  section  32  of  article  6  of  the  constitution  f  It  may  be 
conceded  that  an  act  which  should  prohibit  the  sale  of  prop- 
erty of  any  character,  either  generally  or  for  a  stated  time, 
without  any  adequate  purpose  or  object,  would  constitute  such 
an  interference  with  the  property  and  liberty  of  the  individual 
as  is  inhibited  by  this  section.  The  courts  have,  however, 
never  treated  this  or  similar  provisions  as  prohibitive  of  legis- 
lation in  the  exercise  of  the  police  power  which  regulates  the 
manner  of  the  use  or  disposition  of  property,  even  though  a 
temporary  inconvenience  may  be  suffered  by  the  owner." 
And  in  the  case  of  Miisselman  Grocer  Co,  v.  Kidd  etc,  Co,, 
151  Mich.  478,  115  N.  W.  409,  the  same  court  held  that  the 
act  was  not  in  conflict  with  any  of  the  provisions  of  the  Michi- 
gan constitution,  or  of  section  1  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States.  The  plaintiff 
in  error,  being  dissatisfied  with  the  decision,  carried  the  case 
to  the  supreme  court  of  the  United  States,  which,  in  1910, 
held  that  the  Michigan  law  was  based  on  a  proper  and  reason- 
able classification  of  business  and  did  not  violate  the  four- 
teenth amendment  to  the  federal  constitution.  (Kidd,  Daier 
&  Frice  Co,  v,  Musselman  Orocer  Co,,  217  U.  S.  461,  30  Sup. 
Ct.  606,  54  L.  ed.  839.)  In  this  holding,  the  court  followed 
its  previous  ruling,  made  in  the  case  of  Lemienx  v.  Young, 
211  U.  S.  489,  29  Sup.  Ct.  174,  53  L.  ed.  295,  which  involved 
the  same  question  with  reference  to  a  similar  statute  of  Con- 
necticut. In  delivering  the  opinion  in  Lemieux  v.  Young, 
supra,  Mr.  Justice  White  said:  **The  supreme  court  of  errors, 
in  upholding  the  validity  of  the  statute,  decided  that  the  sub- 
ject with  which  it  dealt  was  within  the  police  power  of  the 
state,  as  the  statute  alone  sought  to  regulate  the  manner  of 
disposing  of  a  stock  in  trade  outside  of  the  regular  course 
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of  business,  by  methods  which,  if  uncontrolled,  were  often 
resorted  to  for  the  consummation  of  fraud,  to  the  injury  of 
innocent  creditors.  In  considering  whether  the  requirements 
of  the  statute  were  so  onerous  and  restrictive  as  to  be  repug- 
nant to  the  fourteenth  amendment,  the  court  said:  *It  does 
not  seem  to  us,  either  from  a  consideration  of  the  require- 
ments themselves  of  the  act,  or  of  the  facts  of  the  case  before 
us,  that  the  restrictions  placed  by  the  legislature  upon  sales 
of  the  kind  in  question  are  such  as  will  cause  such  serious 
inconvenience  to  those  aflfected  by  them  as  will  amount  to 
any  unconstitutional  deprivation  of  property.  A  retail  dealer 
who  owes  no  debts  may  lawfully  sell  his  entire  stock  without 
giving  the  required  notice.  One  who  is  indebted  may  make 
a  valid  sale  without  such  notice,  by  paying  his  debts,  even 
after  the  sale  is  made.  Insolvent  and  fraudulent  vendors  are 
those  who  will  be  chiefly  aflfected  by  the  act,  and  it  is  for  the 
protection  of  creditors  against  sales  by  them  of  their  entire 
stock  at  a  single  transaction,  and  not  in  the  regular  course 
of  business,  that  its  provisions  are  aimed.'  "  And  Mr.  Jus- 
tice White  further  said:  *'That  the  court  below  was  right  in 
holding  that  the  subject  with  which  the  statute  dealt  was 
within  th^  lawful  scope  of  the  police  authority  of  the  state, 
we  think  is  too  clear  to  require  discussion." 

We  think  the  foregoing  authorities  are  decisive  as  to  the 
first  point  submitted  by  appellant,  but  will  say  that  as  the 
state  of  Washington  has  a  law  substantially  like  ours  on  this 
subject,  and  as  the  same  question  was  presented  to  the  supreme 
court  of  that  state  as  is  here  presented  in  the  case  at  bar, 
we  refer  to  the  case  of  McDaniels  v,  J,  J.  Connelly  Shoe  Co., 
30  Wash.  549,  94  Am.  St.  889,  71  Pac.  37,  60  L.  R.  A.  947, 
as  being  directly  in  point  in  this  case.  In  meeting  the  objec- 
tions there  urged  to  the  Washington  law,  the  court  said: 

**The  first  objection  to  the  constitutionality  of  the  act  is 
that  it  deprives  persons  of  their  property  without  due  process 
of  law.  As  we  understand  the  argument,  the  contention  is 
not  that  the  act  deprives  an  owner  of  property  of  his  day  in 
court,  where  his  property  rijihts  are  judicially  called  in  ques- 
tion, or  that  it  in  any  manner  authorizes  the  actual  physical 
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taking  by  one  of  the  property  of  another,  but  it  is  that  as  the 
term  'property,'  in  legal  signification,  includes  in  its  mean- 
ing the  right  of  any  person  to  possess,  use,  enjoy  or  dispose 
of  a  thing,  the  act  violates  the  constitution,  inasmuch  as  it. 
restricts  the  right  of  an  owner  to  dispose  of  his  property. 
The  act,  it  is  true,  does  prohibit  owners  of  certain  kinds  of 
property  from  disposing  of  it  in  a  particular  way,  without 
complying  with  certain  conditions,  but  it  is  not  for  that  reason 
necessarily  unconstitutional.  While  the  legislature  may  not 
constitutionally  declare  that  void  which  in  its  nature  is,  and 
under  all  circumstances  must  be,  entirely  honest  and  harm- 
less, yet  it  may,  under  its  police  powers,  place  such  reason- 
able restrictions  on  the  right  of  an  owner  in  relation  to  his 
property  as  it  finds  necessary  to  protect  the  interests  of  the 
public,  or  prevent  frauds  among  individuals.  If  this  were 
not  so,  it  would  be  easy  to  find  many  unconstitutional  acts 
on  the  statute  books 

''It  is  next  said  that  the  act  violates  that  provision  of  the 
constitution  which  prohibits  the  legislature  from  granting  to 
a  class  of  citizens  privileges  and  immunities  which  upon  the 
same  terms  shall  not  equally  belong  to  all  citizens;  in  other 
words,  it  is  class  legislation.  In  Bedford  v.  Spokane  Street 
By,  Co,,  15  Wash.  419,  46  Pac.  650,  we  held  that  where  a  law 
is  uniform  so  far  as  it  operates,  its  constitutionality  is  not 
affected  by  the  number  of  persons  within  the  scope  of  its 
operation;  and,  applying  this  principle,  we  held  in  Fitch  v. 
Applegate,  24  Wash.  25,  64  Pac.  147,  that  a  law  giving  laborers 
in  certain  enumerated  industries  liens  upon  the  general  prop- 
erty of  their  employers  was  constitutional.  The  same  prin- 
ciple is  applicable  to  the  case  in  hand." 

In  deciding  the  question  as  to  the  constitutionality  of  the 
law  of  this  state  regulating  the  purchase,  sale  and  transfer 
of  stocks  of  goods,  wares  and  merchandise  in  bulk  and  pre- 
scribing penalties  for  the  violation  thereof,  we  hold  both  by 
weight  of  authority  and  on  principle  that  said  law  is  consti- 
tutional and  valid,  that  it  is  not  repugnant  to  the  constitution 
as  class  legislation,  and  that  it  is  a  proper  exercise  of  the 
police  power  of  the  state. 
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Coming,  now,  to  the  other  point  presented  by  the  appellant 
to  reverse  the  judgment  of  the  lower  court,  viz.:  That  the 
fixtures  of  a  merchant  are  in  effect  a  part  of  his  goods,  wares 
and  merchandise  or  stock  in  trade,  and  that  said  statute  relat- 
ing to  sales  in  bulk  of  such  merchandise  should  be  construed 
to  include  the  word  ** fixtures"  by  implication.  This  statute 
is  clearly  in  derogation  of  the  common-law  rule,  in  that  it 
prescribes  conditions  and  restrictions  regarding  the  sale  of 
such  property,  for  under  the  common  law  a  person  could  sell 
any  of  his  property  at  such  time  and  in  such  manner  as  he 
might  choose,  without  notice  of  the  sale  to  his  creditors  or  any 
other  person,  and  without  doing  the  things  prescribed  by  said 
statute.  Statutes  of  this  kind  should  not  be  extended  by 
implication  to  supply  words  that  would  bring  subjects  into 
the  purview  of  the  statute  not  specifically  found  there  and 
not  within  its  spirit  or  intention.  Can  the  word  "fixtures" 
be  supplied  to  this  statute  1  Is  it  germane  to  the  scope,  mean- 
ing and  purpose  of  the  statute?     We  think  not. 

The  Standard  Dictionary  defines  ** fixture"  as,  "An  article 
of  a  personal  or  chattel  nature  affixed  to  the  freehold  by  a 
tenant,  and  removable  by  him,  if  it  can  be  taken  away  with- 
out material  injury  to  the  realty,  as  gas  fixtures  in  a  resi- 
dence, counters,  shelving,  and  store  fixtures  in  a  mercantile 
house,  or  machinery  or  apparatus  in  trade  and  manufac- 
tures." And  Bouvier's  Law  Dictionary  defines  "fixture"  as, 
"Anything  affixed  or  attached  to  a  building,  and  used  in  con- 
nection with  it,  movable  or  immovable.  Whenever  the  ap- 
pendage is  of.  such  nature  that  it  is  not  part  or  parcel  of  the 
building  but  may  be  removed  without  injury  to  the  building, 
then  it  is  a  movable  fixture  and  does  not  pass  without  con- 
veyance to  the  freehold."  Now,  we  think  that  under  these 
definitions  it  would  do  violence  to  the  clear  meaning  and 
intent  of  this  statute  to  read  the  word  "fixtures"  into  it. 
Merchandise  is  defined  by  Webster  as,  "Objects  of  commerce; 
whatever  is  usually  bought  and  sold  in  trade  or  market  by 
merchants."  We  think  that  merchandise  as  used  in  this  stat- 
ute must  be  construed  to  mean  such  things  as  are  usually 
bought  and  sold  by  merchants.    Merchandise  means  some- 
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thing  that  is  sold  every  day  and  is  constantly  going  out  of 
the  store  and  being  replaced  by  other  goods,  but  the  fixtures 
are  not  a  part  of  the  trade  or  business;  they  are  not  sold  in 
the  ordinary  trade  as  goods.  They  remain  from  year  to  year. 
The  merchant  could  not  dispose  of  them  as  long  as  he  remains 
in  business.  It  is  true  that  shelving,  counters,  drawers,  tables 
and  many  other  things  are  necessary  in  order  to  conduct  the 
business  of  the  retail  merchant,  and  so  are  delivery  wagons 
in  the  larger  towns  to  deliver  goods,  and  clerks  to  sell  the 
goods,  and  so  is  a  house  or  room  in  which  to  keep  them,  but 
the  clerks  are  not  part  of  the  goods,  wares  or .  merchandise, 
and  though  the  business  cannot  be  conducted  without  a  house 
or  place  to  keep  and  display  the  goods,  the  house  or  the  room 
where  they  are  sold  is  not  a  part  of  the  goods,  wares  and 
merchandise. 

In  Kolander  v.  Dunn,  95  Minn.  422,  104  N.  W.  371,  483, 
it  was  held  that,  ''Under  chap.  291,  p.  357,  Laws  1899,  the 
sale  of  the  stock  of  merchandise  was  presumed  to  be  fraudu- 
lent and  void,  but  that  act  has  no  application  to  the  sale  of 
fixtures.''  In  Gallus  v.  Elmer,  193  Mass.  106,  78  N.  E.  772, 
8  Ann.  Cas.  1067,  it  is  held  that,  ''As  used  in  the  Massachu* 
setts  statute  prohibiting  sales  in  bulk  except  when  made  in 
the  ordinary  course  of  trade,  the  phrase  'stock  of  merchan- 
dise' is  applicable  only  to  the  articles  which  the  seller  keeps 
for  sale  in  the  ordinary  course  of  his  business,  and  is  not 
applicable  to  a  storekeeper's  fixtures." 

In  Lee  v.  OUlen  &  Boney,  90  Neb.  730,  134  N.  W.  278,  it 
was  held  that,  "Section  6048,  Ann.  St.  1909,  commonly  called 
the  'Bulk  Sales  Law,'  relates  only  to  merchandise  kept  for 
sale  'in  the  ordinary  course  of  trade  and  in  the  regular  and 
usual  prosecution  of  business,  and  does  not  apply  to  fixtures 
or  a  manufacturer's  stock  of  raw  materials  used  by  himself, 
and  not  kept  or  offered  for  sale  in  the  ordinary  course  of 
trade." 

It  is  suggested  that  to  make  the  law  apply  to  fixtures  as 
well  as  to  the  goods  would  strengthen  the  retail  merchant's 
credit.  Perhaps  it  would,  and  it  might  also  strengthen  his 
credit  to  make  it  include  all  his  other  personal  property,  or 
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hie  store  building,  if  he  owned  it,  or  his  farm,  but  that  is 
beyond  the  scope  and  reasonable  purpose  of  the  law,  which 
is  not  primarily  to  strengthen  the  retailer's  credit  but  to  make 
him  pay  his  honest  debts. 

A  very  peculiar  feature  of  this  case  is  that  the  complaint 
does  not  charge  that  the  goods,  wares  or  merchandise  were 
sold  to  respondent  Buhl,  but  in  effect  claims  that  he  should 
pay  for  them  because  he  bought  the  fixtures,  and  this  theory 
of  the  case  would  makje  the  goods,  wares  and  merchandise  a 
part  of  the  fixtures  instead  of  the  fixtures  being  a  part  of  the 
goods.    We  hardly  think  this  is  permissible. 

Having  thus  decided  that  the  points  relied  on  by  appellant 
to  reverse  the  judgment  against  it  are  not  well  taken,  we  hold, 
therefore,  with  the  lower  court  that  said  complaint  does  not 
state  a  cause  of  action  against  respondent  Buhl.  The  judg- 
ment must  be  affirmed,  with  costs  in  favor  of  respondent. 

Sullivan,  C.  J.,  concurs. 


(November  2,  1914.) 

JOHN  DAVIES  et  al.,  Plaintiffs,  v.  BOARD  OF  COUNTY 
COMMISSIONERS  OP  NEZ  PERCE  COUNTY,  De- 
fendants. 

[143  Pac.  945.] 

Writ  or  Mandate— CJounty  Boabd  op  Canvassers— Special  Election — 
Canvass  op  Election  Returns — Statutory  Construction — Open- 
ing OP  Ballot-box. 

1.  Where  the  eountj  board  of  canvassers  rejects  certain  returns 
from  certain  precincts  on  account  of  informality,  ambiguity  or  un- 
certainty, under  the  provisions  of  sec.  448,  Rev.  Codes,  the  returns 
rejected  must  be  delivered  by  the  board  to  the  sheriff  of  the  county, 
who  must  proceed  at  once  to  summon  and  call  together  the  judges 
of  election  of  such  precinct  and  inform  them  that  the  return  made 
by  them  has  been  rejected,  and  it  is  made  the  duty  of  such  judges 
to  meet  publicly  at  the  place  where  the  election  was  held  in  such 
precinct  and  at  once  proceed  to  put  said  returns  in  due  form  and 
certify  the  same,  and  for  the  purpose  of  so  doing  they  may  have 
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the  ballot-box  brought  in  and  opened  in  their  presence  and  the  con- 
tents thereof  inspected^  and  when  such  returns  have  been  duly 
corrected,  thej  must  be  delivered  into  the  hands  of  the  sheriff. 

2.  Sec.  442,  Rev.  Codes,  provides  what  must  be  done  by  the 
judges  of  election  after  the  canvass  of  the  votes,  and  further  pro- 
vides that  the  poll-box  and  ballots  must  be  (kept  with  the  seal  un- 
broken for  at  least  eight  months,  unless  the  same  is  required  as 
evidence  ih  a  court  of  law  in  any  case  arising  under  the  elcfction 
laws  of  the  state,  and  then  only  when  the  judge  having  the  ballot-box 
in  charge  is  served  with  a  subpoena  to  produce  the  same. 

3.  Held,  thai  the  provisions  of  said  section  are  applicable  when 
the  returns  are  properly  made  and  are  not  returned  to  the  judges  for 
correction.  In  that  case  the  ballot-box  must  not  be  opened  except 
as  directed  in  said  section ;  but  where  returns  have  been  rejected,  as 
provided  by  statute,  and  returned  to  the  judges  of  election  for 
correction,  thej  maj,  under  the  provisions  of  sec.  448,  open  the 
ballot-box  for  the  purposcr  of  correcting  the  returns. 

4.  Held,  that  the  provisions  of  sees.  442  and  448  must  be  con- 
strued together  in  order  to  ascertain  and  carry  out  the  true  intention 
of  the  legislature. 

5.  Mandamus  will  lie  in  a  proper  case  to  compel  action  on  the 
part  of  a  canvassing  board,  but  it  will  not  direct  what  the  result 
of  their  action  must  be. 

Original  application  in  this  court  for  a  writ  of  mandate  to 
compel  the  county  commissioners  as  a  board  of  canvassers 
of  election  returns  to  reassemble  and  announce  the  result  of 
the  election  in  a  different  manner  and  to  a  different  effect 
from  that  which  they  had  already  announced  and  entered  of 
record  such  announcement.    Writ  denied. 

E.  O'Neill,  P.  E.  Stookey  and  F.  L.  Ulen,  for  Petitioners. 

When  it  is  shown,  as  in  our  petition  alleged,  that  the  board 
has  not  performed  the  duty  imposed  upon  them  by  law,  of 
canvassing  the  legal  returns,  to  wit,  those  which  must  be 
returned  under  the  provisions  of  sec.  339,  Rev.  Codes,  they 
have  not  performed  their  duty  and  the  court  has  jurisdiction 
to  compel  them  to  recanvass  and  perform  their  duty,  and 
they  have  no  right  to  canvass  changed  returns.  (State  ex  rel. 
Bice  V.  MarshM  County  Judge,  7  Iowa,  186;  State  ex  rel. 
Bomig  v.  WUson,  24  Neb.  139,  38  N.  W.  31;  State  ex  rel.  WiH- 
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ard  V.  Steams,  11  Neb.  104,  7  N.  W.  743 ;  People  ex  rel.  Mc- 
Cauley  v.  Brooks,  16  Cal.  11;  State  v.  Pigott,  97  Miss.  599, 
54  So.  257,  Ann.  Cas.  1912C,  1254;  State  ex  rel.  Whittemore 
V.  Peacock,  15  Neb.  442,  19  N.  W.  685;  Welty  v.  McFadden, 
46  Neb.  668,  65  N.  W.  800.) 

•  "A  board  authorized  to  issue  the  writ  of  mandamus  may 
compel  the  board  of  canvassers  to  discharge  their  duties  by 
canvassing  the  lawful  returns,  leaving  all  questions  as  to  the 
validity  of  the  returns  for  election  to  the  proper  tribunal.'* 
{State  v.  Van  Camp,  36  Neb.  9,  91,  54  N.  W.  113.) 

C.  L.  McDonald,  D.  E.  Hodge,  G.  W.  Tannahill  and  M.  S. 
Johnson,  for  Respondents. 

It  is  a  well-settled  principle  of  law  that  the  courts  will  not, 
by  mandamus,  direct  an  inferior  tribunal  to  act  in  a  certain 
way.  {Board  of  Commissioners  v,  Mayhew,  5  Ida.  572,  51 
Pac.  411;  Connolly  v.  Woods,  13  Ida.  591,  92  Pac.  573.) 

This  court  has  also  held  that  the  board  of  commissioners 
has  jurisdiction  to  send  the  returns  back  to  the  judges  for 
correction.  {Lamsdon  v.  State  Board  of  Canvassers,  18  Ida. 
596,  111  Pac.  133.) 

''Courts  of  equity  have  no  inherent  power  to  try  contested 
elections."  {Toncray  v.  Btidge,  14  Ida.  621,  95  Pac.  26;  15 
Cyc.  397;  Nim^  v,  Gilmore,  17  Ida.  609,  107  Pac.  79.) 

In  this  case  the  petition  shows  that  the  board  of  canvassers 
has  performed  the  very  act  sought  to  be  commanded  by  the 
writ,  but  the  result  obtained  by  such  performance  is  what  has 
displeased  the  petitioners,  and  not  the  failure  to  perform,  and 
mandamus  cannot  lie  to  afford  them  any  relief.  {State  v. 
Carney,  3  Kan.  88 ;  Sharpless  v.  Buckles,  65  Kan.  838,  70  Pac. 
886 ;  Rosenthal  v.  State  Board  of  Canvassers,  50  Kan.  129,  32 
Pac.  129,  19  L.  R.  A.  157 ;  State  ex  rel.  Harmon  v.  Hammel 
(Ala.),  11  So.  892;  Bach  v.  Spencer,  24  Ky.  Law  Rep.  354, 
68  S.  W.  442 ;  People  ex  rel.  ^Yilson  v.  Mattinger,  212  111.  530, 
72  N.  E.  906 ;  Booe  v.  Kenn^r,  105  Ky.  517,  20  Ky.  Law  Rep. 
1343,  49  S.  W.  330 ;  State  ex  rel.  Ingerson  v.  Berry,  14  Ohio 
St  315;  Roberts  v.  Marshall,  33  Okl.  716,  127  Pac.  703;  Mad- 
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den  V.  Moore,  228  Pa.  503,  77  Atl.  821 ;  Orman  v.  People  ex  rel. 
Cooper,  18  Colo.  App.  302,  71  Pac.  430;  26  Cyc.  277.) 

'*The  writ  will  not  issue  ....  where  quo  warranto  or  a 
statutory  writ  of  contest  or  other  proceedings  at  law  affords 
a  specific  adequate  remedy."  {Wright  v.  Kelley,  4  Ida.  624, 
43  Pac.  565 ;  Jolly  v.  Woodward,  4  Ida.  496,  42  Pac.  512 ;  Pyke 
V.  Steunenberg,  5  Ida.  614,  51  Pac.  614;  Blomquist  v.  Board 
of  Commrs.,  25  Ida.  284,  137  Pac.  174;  Chemung  Min.  Co.  v. 
Morgan,  11  Ida.  232,  81  Pac.  384.) 

SULLIVAN,  C.  3". — This  is  an  application  for  a  writ  of 
mandate  to  compel  the  board  of  county  commissioners  as  a 
board  of  canvassers  of  the  election  returns  of  a  special  elec- 
tion held  on  May  27,  1914,  in  Nez  Perce  county,  to  reassemble 
and  announce  and  enter  of  record  the  result  of  said  election 
as  claimed  by  plaintiffs.  A  demurrer  to  the  petition  has  been 
submitted  by  the  defendants. 

The  petition  clearly  shows  that  said  board  has  canvassed 
the  returns  of  said  election;  but  it  is  contended  that  the 
returns  canvassed  by  the  board  and  the  result  announced 
therefrom  are  not  correct  returns  nor  the  correct  result. 

It  appears  that  said  board  has  acted  in  said  matter  and 
in  acting  rejected  some  of  the  returns  on  account  of  informal- 
ity, ambiguity  or  uncertainty,  and  placed  them  in  the  hands 
of  the  sheriff  under  the  provisions  of  sec.  448,  Rev.  Codes, 
and  he  returned  them  to  the  proper  precinct  election  officers 
for  correction,  and  such  election  officers  proceeded  to  correct 
such  returns  and  for  that  purpose  they  opened  the  ballot-box 
as  they  were  clearly  authorized  to  do  by  the  provisions  of  said 
sec.  448.  But  it  is  contended  that  the  election  officers  had 
no  authority  to  open  such  boxes  under  the  provisions  of  sec. 
442,  Rev.  Codes. 

We  concede  that,  but  they  were  not  acting  under  the  pro- 
visions of  that  section,  but  were  acting  under  the  provisions 
of  sec.  448,  which  gave  them  authority  to  open  the  ballot-box 
in  correcting  the  returns. 

The  provisions  of  sec.  442,  as  amended  by  Laws  of  1913, 
p.  379,  apply  when  the  returns  are  properly  made  out  and 
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not  returned  for  correction,  but  when  sent  back  for  correction, 
under  the  provisions  of  sec.  448  the  ballot-box  may  be  opened 
for  the  correction  of  the  returns. 

The  provisions  of  sees.  442  and  448  must  be  construed  to- 
gether in  order  to  ascertain  and  carry  out  the  true  intent 
of  the  legislature.  Under  the  provisions  of  sec.  448,  the  board 
of  canvassers  had  authority  to  reject  the  returns  for  the  causes 
mentioned  in  said  sec.  448,  and  return  them  for  correction. 
The  allegations  of  the  petition  show  they  did  just  what  that 
section  authorizes  them  to  do.  The  main  contention  of  the 
petitioners,  however,  is  that  the  election  judges  had  no  right 
to  open  the  ballot-boxes  for  the  correction  of  said  returns. 
That  contention  is  without  merit,  since  sec.  448  authorizes 
them  to  open  the  ballot-box  for  that  purpose. 

A  writ  of  mandate  is  for  the  purpose  of  compelling  the 
performance  of  an  act  which  the  law  especially  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  station;  but  the  writ 
cannot  be  used  to  correct  errors  made  in  passing  upon  ques- 
tions regularly  submitted  to  a  board  for  its  determination, 
provided  it  keeps  within  the  law.  The  writ  will  not  lie  for 
the  purpose  of  having  the  action  of  a  canvassing  board  de- 
clared incorrect  and  to  compel  it  to  recanvass  the  votes  and 
change  the  result  from  what  it  originally  determined.  Marir- 
dam^m,  however,  will  lie  in  a  proper  case  to  compel  action  on 
the  part  of  a  canvassing  board,  but  it  cannot  direct  what  the 
result  of  the  action  must  be. 

This  view  of  the  matter  disposes  of  this  case  without  enter- 
ing into  a  discussion  of  the  other  points  raised.  We  therefore 
conclude  that  the  demurrer  must  be  sustained  and  the  writ 
denied.    Costs  are  awarded  to  the  defendants. 

Truitt,  J,,  concurs. 
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(November  4,  1914.) 

NORTHERN  PACIFIC  RAILWAY  CO.,  a  Corporation, 
Appellant,  v.  COUNTY  OF  CLEARWATER  et  al., 
Respondents. 

[144  Pac.  1.] 

Complaint  —  Allegations  of  —  Demurrer  —  Illeg.\l  Assessment  — 
Over- VALUATION  —  Under- valuation  —  Arbitrary  Taxation  —  In- 
junction Against — Remedy — Equity  Jurisdiction. 

1.  Where  a  railroad  company  is  the  owner  of  about  4,000  acres 
of  land  consisting  of  about  one  hundred  40-acre  tracts  distributed 
over  a  county  and  in  many  different  sections,  and  it  is  alleged  in 
the  complaint  that  the  assessor  "by  a  systematic,  intentional  and 
illegal  method  of  assessing  said  land  placed  thereon  a  valuation  and 
assessment  which  after  being  equalized  by  the  state  board  of  equal- 
ization exceeded  the  full  cash  value  of  the  property  by  25  per  cent," 
and  that  other  and  similar  land  of  the  same  value  in  said  county 
was  assessed  and  valued  at  75  per  cent  less  than  the  appellant's 
lands,  and  that  said  valuation  and  assessment  were  placed  on  ap- 
pellant's lands  by  the  assessor  without  making  any  investigation 
whatever  and  in  violation  of  law  and  of^  the  rights  of  appellant, 
and  said  valuation  and  assessment  were  made  with  the  design,  sys- 
tematic and  illegal  effort  on  the  part  of  the  assessor  to  unjustly 
and  unlawfully  discriminate  against  appellant  and  its  property,  held, 
that  said  allegations  show  an  unlawful,  illegal  and  fraudulent  dis- 
crimination by  the  assessor  in  assessing  said  property. 

2.  In  this  class  of  cases  courts  of  equity  will  not  interfere  to 
correct  mere  errors  of  judgment  as  to  valuation  of  property,  since 
value  is  a  matter  of  opinion }  but  where  the  allegations  of  the  com- 
plaint show  that  the  o£Scer  refused  to  exercise  his  judgment  and 
by  an  arbitrary  and  capricious  exercise  of  official  authority  has 
fraudulently  attempted  to  defeat  the  law  instead  of  enforcing  it,  a 
court  of  equity  will  relieve  against  such  illegal  and  fraudulent  ac- 
tions of  an  assessor. 

3.  Held,  that  the  facts  alleged  in  the  complaint,  if  proven,  would 
establish  fraud  as  a  conclusion  of  law. 

4.  Held,  that  where  an  assessor  by  a  systematic,  intentional  and 
illegal  method  assessed  property  at  more  than  double  what  he  as- 
sessed other  property  of  the  same  class  and  value,  he  perpetrates 
a  fraud  from  which  a  court  of  equity,  upon  proper  application,  will 
relieve. 

5.  In  this  case  it  is  not  a  question  of  a  mere  difference  of 
opinion  as  to  the  value  of  the  property,  but  it  is  a  question  of  no 
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opinion  or  judgment  at  all  as  to  the  value,  since  it  is  admitted  hj 
the  demurrer  that  the  assessor  did  intentionally  and  illegally  assess 
said  property  at  more  than  double  what  other  property  of  the  same 
kind  and  value  was  assessed,  and  the  law  presumes  that  he  intended 
the  natural,  inevitable  effect  of  his  acts  in  assessing  said  property. 

6.  Equity  will  not  relieve  against  an  assessment  merely  because 
it  happens  to  be  at  a  higher  rate  than  that  of  other  property  of 
the  same  class  or  kind,  for  the  reason  that  absolute  uniformity  under 
an  honest  judgment  may  not  be  obtained;  but  where  it  is  made  to 
appear  that  honest  judgment  was  not  used  and  that  an  illegal  and 
unlawful  value  was  placed  upon  the  property  by  the  assessor,  the 
injured  party  may  obtain  redress  in  a  court  of  equity. 

7.  In  a  case  where  the  valuation  is  so  unreasonable  as  to  show 
that  the  assessor  must  have  known  that  it  was  wrong  and  that  he 
could  not  have  been  honest  in  fixing  it,  held,  that  such  a  valuation  is 
clearly  a  fraud  upon  the  owner. 

8.  In  a  case  of  this  kind,  the  trial  court  should  require  the 
plaintiff  to  pay  the  amount  of  taxes  which  the  allegations  of  the 
complaint  show  are  reasonable  and  just  before  issuing  any  restrain- 
ing order  against  the  collection  of  the  portion  of  the  tax  alleged 
to  have  been  illegally  assessed. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Clearwater  County.  Hon.  Edgar  S.  Steele, 
Judge. 

Action  to  restrain  the  collection  of  a  tax  alleged  to  have 
been  illegally  made.  Demurrer  to  complaint  sustained  by 
trial  court.    Reversed. 

Cannon  &  Ferris  and  James  E.  Babb,  for  Appellant. 

The  facts  pleaded  in  the  case  at  bar,  admitted  as  they  are 
by  the  demurrer,  establish  fraud  as  a  conclusion  of  law,  and 
the  allegation  that  these  acts  were  fraudulent  would  not 
strengthen  the  complaint  or  be  in  any  way  essential.  {Louis- 
ville Trust  Co,  V,  Stone,  107  Fed.  305,  46  C.  C.  A.  299; 
Andrews  v.  King  County,  1  Wash.  46,  22  Am.  St.  136,  23 
Pac.  409 ;  Raymond  v,  Chicago  Union  Traction  Co,,  207  U.  S. 
20,  28  Sup.  Ct.  7,  52  L.  ed.  78,  12  Ann.  Cas.  757.) 

The  appellant  has  shown  that  its  property  has  been  un- 
fairly assessed  by  the  assessor,  and  that  it  has  been  assessed 
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in  excess  of  its  full  cash  value.  It  is  therefore  entitled  to 
relief  at  the  hands  of  a  court  of  equity.  (AtcJiisan  etc,  R. 
Co.  V.  Sullivan,  173  Fed.  456,  97  C.  C.  A.  1 ;  Humbird  Lumber 
Co,  V.  Thompson,  11  Ida.  614,  83  Pac.  941;  Chicago  etc. 
B.  Co,  V.  Board  of  Commissioners,  54  Kan.  781,  39  Pac.  1039 ; 
Albuquerque  Nat,  Bank  v,  Perea,  147  U.  S.  87,  13  Sup.  Ct. 
194,  37  L.  ed.  91 ;  Otter  Tail  County  v,  Batchelder,  47  Minn. 
512,  50  N.  W.  536;  Dickson  v.  Kittitas  County,  42  Wash.  429, 
84  Pac.  855.) 

The  discrimination  between  the  property  of  appellant  and 
all  other  property  in  the  county  is  of  such  a  character  as  to 
constitute  constructive  fraud,  and  therefore  a  court  of  equity 
should  grant  relief.  {The  Railroad  Tax  Cases,  13  Fed.  722, 
8  Saw.  238 ;  Santa  Clara  County  v.  Southern  Pac,  R,  Co,,  18 
Fed.  385 ;  Cincinnati  Southern  Ry,  v,  Ouenther,  19  Fed.  395 ; 
Northern  Pacific  Ry,  Co,  v.  Pierce  County,  77  Wash.  315, 
137  Pac.  433;  Louisville  etc.  R,  Co.  v.  Bosworth,  209  Fed. 
380,  452;  First  Nat.  Bank  v.  Board  of  Commrs,,  36  Colo.  265, 
84  Pac.  1111;  First  Nat,  Bank  v.  Holmes,  246  111.  362,  92 
N.  E.  893;  Citizens'  Nat,  Bank  v.  Board  of  Commrs.,  83  Kan. 
376,  111  Pac.  496;  Savage  v.  Pierce  County,  68  Wash.  623, 
123  Pac.  1088;  2  Cooley  on  Taxation,  3d  ed.,  p.  1459;  Ex 
parte  Ft.  Smith  &  Van  Buren  Bridge  Co,,  62  Ark.  461,  36 
S.  W.  1060;  Randell  v.  City  of  Bridgeport,  63  Conn.  321,  28 
Atl.  523.) 

A.  A.  Holsdaw,  G.  W.  Tannahill,  J.  H.  Peterson,  Atty. 
Genl.,  J.  J.  Guheen,  T.  C.  Coffin  and  E.  G.  Davis,  Assts.,  for 
Respondents. 

No  appeal  lies  from  the  decision  of  the  board  of  county 
commissioners,  sitting  as  a  board  of  equalization.  (Feltham 
V,  Board  of  County  Commissioners,  10  Ida.  182,  77  Pac.  332 ; 
Olympia  Waterworks  Cc^.  v.  Board  of  Equalization,  44  Pac. 
267 ;  General  Custer  Min.  Co.  v.  Van  Camp,  2  Ida.  40,  3  Pac. 
22;  Humbird  Lumber  Co,  v.  Ramey,  10  Ida.  327,  77  Pac.  433.) 

Nor  can  mere  irregularity  in  the  rightful  exercise  of  the 
powers  of  the  board  of  equalization  be  reviewed  by  certiorari. 
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(Murphy  v.  Board  of  Equalization,  6  Ida.  745,  59  Pac.  715 ; 
Braden  v.  Union  Trust  Co,,  25  Kan.  362.) 

The  judge  of  the  district  court  had  not  jurisdiction  of  the 
subject  matter.  {People  ex  rel,  Alexander  v.  District  Court, 
68  Pac.  242;  State  Railroad  Comndssion  v.  People,  98  Pac. 
7;8peer  v.  People  (Colo.),  122  Pac.  768.) 

A  taxpayer  is  not  entitled  to  relief  in  equity,  except  upon 
condition  of  doing  equity  on  his  part,  which  requires  payment 
of  all  the  taxes  assessed,  or  which  should  be  assessed  against 
him.  (Tacoma  Ry.  &  Power  Co.  v.  Pierce  Co.,  (Wash.)  193 
Fed.  90.) 

Courts  of  equity  are  not  prone  to  move  for  the  relief  of  an 
individual  or  single  corporation  in  cases  like  the  one  at  bar. 
{Andrews  v.  King  County  (Wash.),  23  Pac.  409;  Raymond 
V,  Chicago  Union  T.  Co,,  207  U.  S.  19,  52  L.  ed.  78 ;  Taylor  v. 
Louisville  Ry.,  88  Fed.  350 ;  Washington  Water  Power  Co.  v. 
Kootenai  County,  210  Fed.  867.) 

The  fact  that  a  valuation  is  excessive  does  not  entitle  the 
party  to  relief  at  equity,  such  a  relief  being  granted  only  in 
cases  of  fraud  or  a  clear  adoption  of  a  fundamentally  wrong 
principle.  {Chicago  B,  &  Q,  R,  Co,  v.  Babcock,  204  U.  S. 
585,  598,  27  Sup.  Ct.  326,  51  L.  ed.  636,  640.) 

Equity  will  relieve  against  discrimination  in  valuation  and 
assessments  where  the  uniformity  of  taxation  guaranteed  by 
the  constitution  is  violated  in  two  cases  only :  First,  where  the 
statute  of  the  state  operates  to  cause  a  large  class  of  persons 
or  species  of  property  to  be  assessed  or  taxed  at  a  higher  rate 
than  all  other  property ;  and  second,  where  the  revenue  officers 
by  a  system  or  scheme  adopted  in  making  valuations  and 
assessments  discriminate,  with  the  effect  of  destroying  uni- 
formity against  a  large  class  of  persons  or  species  of  prop- 
erty. {State  Railroad  Tax  Cases,  92  U.  S.  575,  612,  23  L.  ed. 
663,  673 ;  People  ex  rel.  Williams  v.  Weaver,  100  U.  S.  539, 
25  L.  ed.  705 ;  Pelton  v.  Commercial  Nat.  Bank,  101  U.  S.  143, 
25  L.  ed.  901;  Cummings  v.  Merchants'  Nat,  Bank,  101  U.  S. 
153,  25  L.  ed.  903 ;  Board  of  Supervisors  v.  Stanley,  105  U.  S. 
305,  26  L.  ed.  1044,  1120;  Hills  v.  National  Albany  Exchange 
Bank,  105  U.  S.  319,  26  L.  ed.  1052;  Evansville  Nat.  Bank  v. 
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Britton,  105  U.  S.  322,  26  L.  ed.  1053;  Boyer  v,  Boj/er,  113 
D.  S.  689,  5  Sup.  Ct.  706,  28  L.  ed.  1089;  German  Nat  Sank 
V.  Kimball,  103  U.  S.  732,  26  L.  ed.  469 ;  Exchange  Nat.  Bank 
V.  Miller y  19  Fed.  372;  Wagoner  v.  Loomis,  37  Ohio  St.  571; 
Stanley  v.  Board  of  Supervisors,  121  U.  S.  535,  7  Sup.  Ct 
1234,  30  L.  ed.  1000.) 

SULLIVAN,  C.  J.— This  action  was  brought  by  the  North- 
em  Pacific  Railway  Company  against  Clearwater  county,  its 
assessor,  treasurer,  taxpayer  and  auditor,  to  restrain  the  col- 
lection of  certain  taxes  alleged  to  have  been  illegally  assessed 
for  the  year  1913,  on  about  4,000  acres  of  land  owned  by  the 
appellant  in  Clearwater  county,  and  for  other  relief;  also 
for  a  preliminary  writ  of  injunction  to  restrain  the  tax  col- 
lector of  said  county  and  his  successors  in  office  from  extend- 
ing said  property  upon  any  delinquent  list  or  delinquency 
certificates,  and  enjoining  the  defendants  from  advertising 
said  property  for  sale  and  from  selling  the  same  and  from 
making  certificates  of  sale,  and  other  relief. 

A  demurrer  was  filed  to  said  complaint  on  four  grounds: 
•  1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  That  the  court  had  no  jurisdiction  to  hear  and  deter- 
mine said  cause. 

3.  That  it  affirmatively  appears  that  the  board  of  equaliza- 
tion of  Clearwater  county  and  the  state  board  of  equalization 
have  exclusive  and  original  jurisdiction  of  the  matters  alleged 
in  the  complaint,  and  that  said  boards  have  passed  upon  the 
matters  alleged  and  charged  in  plaintiff's  complaint  and  ren- 
dered their  judgment  thereon,  and  that  the  same  was  filed 
and  was  and  is  res  ad  judicata. 

4.  That  it  affirmatively  appears  that  the  plaintiff  has  not 
tendered  the  amount  of  taxes  due,  owing  and  unpaid,  or  the 
amount  alleged  in  plaintiff's  complaint  to  be  just  and  reason- 
able, for  the  taxes  due,  owing  and  unpaid,  upon  said  prop- 
erty, for  the  year  1913. 

Said  demurrer  was  sustained  by  the  court  and  the  plaintiff 
elected  to  stand  upon  its  complaint  in  said  action  and  declined 
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to  amend,  and  judgment  of  dismissal  was  entered.  The  ap- 
peal is  from  the  judgment. 

It  is  stated  by  the  appellant  in  its  brief  that  the  court  sus- 
tained the  demurrer  for  the  reason  that  the  court  was  of  the 
opinion  that  fraud  was  not  alleged  in  the  complaint,  and  for 
that  reason  the  complaint  did  not  state  facts  sufficient  to 
warrant  a  court  of  equity  in  taking  jurisdiction  of  said 
matter. 

It  is  alleged  in  the  complaint,  in  substance,  that  the  appel- 
lant is  the  owner  of  some  4,000  acres  of  unimproved  land 
situated  in  Clearwater  county,  and  said  land  is  specifically 
described  by  an  exhibit  attached  to  the  complaint,  wherein  it 
appears  that  said  land  consists  of  about  100  forty-acre  tracts 
scattered  throughout  said  county  situated  in  many  different 
sections;  that  the  assessor  by  a  systematic,  intentional  and 
illegal  method  of  assessing  said  property  placed  thereon  a 
valuation  and  assessment,  which  after  being  equalized  by  the 
state  board  of  equalization  exceeded  the  full  cash  value  of 
the  property  by  twenty-five  per  cent ;  that  the  full  cash  value 
of  said  property  was  at  that  time  and  now  is  the  sum  of 
$62,334.75,  and  that  the  valuation  placed  thereon  by  the  as- 
sessor, after  being  equalized  by  the  state  board  was  and  is 
the  sum  of  $81,000.  (The  full  cash  value  of  each  and  every 
subdivision  of  said  land  is  specifically  set  forth  in  the  com- 
plaint as  is  also  the  valuation  and  assessment  placed  thereon 
by  the  assessor.)  It  is  also  alleged  that  it  was  the  duty  of 
the  assessor  in  assessing  said  land  to  actually  determine,  as 
nearly  as  possible,  the  full  cash  value  thereof,  and  that  the 
assessor,  in  direct  violation  of  his  duty  in  this  regard,  failed 
and  neglected  to  take  any  steps  whatever  to  learn  the  full 
cash  value,  but,  on  the  contrary,  valued  and  assessed  the  same 
and  all  thereof  at  a  fiat  and  uniform  valuation,  and  that 
said  lands  differ  in  character  and  value  and  have  no  flat  or 
uniform  value ;  that  the  valuation  and  assessment  was  placed 
thereon  by  said  assessor  without  making  any  investigation 
whatever  to  actually  determine  as  nearly  as  practicable  what 
all  the  tracts  of  land  and  each  thereof  were  worth  in  money, 
or  the  full  cash  value  thereof,  as  is  the  duty  of  said  assessor 
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under  the  law,  but,  on  the  contrary,  said  assessor,  disregard- 
ing his  duty  in  this  regard,  adopted  a  speculative  valuation 
on  said  lands  and  all  thereof ;  that  said  valuations  and  assess- 
ments so  made  are  greater  and  higher  than  the  assessments 
and  valuations  made  by  said  assessor  on  other  lands  in  Clear- 
water county  of  the  same  general  character  and  of  the  same 
full  cash  value,  and  are  unfair,  unjust  and  unequal  as  com- 
pared with  the  assessments  and  valuations  made  by  said 
assessor  on  land  in  the  same  locality  and  of  the  same  class, 
character  and  full  cash  value;  that  all  lands  in  said  county, 
save  and  except  the  lands  here  in  controversy,  are  valued 
and  assessed  by  said  assessor  at  only  50  per  cent  of  their  full 
cash  value;  that  the  valuation  and  assessment  made  by  said 
assessor  against  the  property  of  appellant  is  25  per  cent 
more  than  its  full  cash  value,  and  is  unfair,  unequal  and 
unjust,  and  the  plan  and  scheme  adopted  by  said  assessor  in 
assessing  appellant's  property  at  25  per  cent  in  excess  of  its 
full  cash  value,  and  in  assessing  all  other  lands  in  said  county 
at  only  50  per  cent  of  their  full  cash  value  is  in  violation 
of  law  and  of  the  rights  of  appellant,  and  is  the  result  of 
design  and  a  systematic  effort  on  the  part  of  said  assessor 
to  unjustly  and  unlawfully  discriminate  against  appellant 
and  its  property;  that  appellant  for  the  purpose  of  having 
the  said  valuation  so  made  by  the  assessor  reduced  to  the  full 
cash  value  of  said  property,  as  required  by  law,  did  on  or 
about  the  26th  of  July,  1913,  and  within  the  time  required 
by  law,  and  while  the  board  of  equalization  of  Clearwater 
county  was  in  session,  make  application  to  said  board  for  the 
reduction  of  said  taxes,  but  the  said  board  refused  to  make 
any  reduction  whatever  from  the  valuation  and  assessment 
placed  upon  said  property,  and  denied  appellant's  applica- 
tion and  the  whole  thereof ;  that  the  total  tax  upon  said  prop- 
erty after  being  equalized  by  said  state  board  of  equalization 
has  been  extended  upon  the  assessment-roll  for  Clearwater 
county,  and  amounts  to  the  sum  of  $1,293.99,  and  that  a  just 
and  fair  proportion  of  said  tax  of  $1,293.99,  as  compared  with 
the  valuation  and  assessment  of  all  other  lands  in  the  county 
of  Clearwater,  is  the  sum  of  $485.25,  which  sum  was  tendered 
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by  appellant  and  refused  prior  to  the  commencement  of  this 
action.  The  appellant  also  alleges  that  the  assessor  threatens 
to  claim  a  penalty  of  ten  per  cent  in  addition  to  the  said  tax 
of  $1,293.99,  and  further  threatens  to  make  out  delinquent 
certificates  for  the  year  1913  covering  the  property  here  in- 
volved, and  that  said  delinquent  certificates  will  be  sold  by 
the  defendant  county  auditor,  all  of  which  will  cause  a  cloud 
upon  appellant's  title  and  cause  great  and  irreparable  dam- 
age; that  the  appellant  has  no  plain,  speedy  or  adequate 
remedy  at  law,  and  that  if  appellant  should  pay  said  alleged 
tax  of  $1,293.99,  as  claimed  by  defendants,  the  same  would 
be  distributed  and  apportioned  to  the  clerk  of  each  incorpo- 
rated city,  town  or  village,  and  each  independent  school  dis- 
trict, and  every  other  tax  district  having  a  treasurer  in  said 
county  of  Clearwater,  and  also  to  the  state  of  Idaho ;  and  this 
would  require  appellant  to  bring  a  multiplicity  of  suits  to 
recover  the  sum  so  paid  in  excess  of  $485.25,  the  amount  which 
appellant  alleges  is  legally  and  justly  due.  The  complaint 
contains  the  usual  prayer  for  relief  in  an  action  of  this 
character. 

Under  the  well-established  rule,  on  demurrer  to  the  com- 
plaint all  facts  well  pleaded  in  the  complaint  are  admitted. 
The  question  presented  is  whether  or  not  appellant  is  entitled 
to  any  relief  at  the  hands  of  a  court  of  equity  where  it  is 
admitted  that  appellant's  property,  consisting  of  about  4,000 
acres  of  land,  embracing  many  separate  tracts  in  various 
parts  of  the  county,  has  been  by  a  systematic,  intentional  and 
illegal  over-valuation  assessed  at  twenty-five  per  cent  over  its 
full  cash  value,  and  at  the  same  time  all  other  lands  in  said 
county  were  assessed  at  fifty  per  cent  of  their  full  cash  value ; 
and  where  it  is  also  admitted  that  such  assessment  so  made 
by  the  assessor  was  with  the  design  and  systematic  effort  on 
his  part  to  unlawfully  and  unjustly  discriminate  against  ap- 
pellant and  its  property.  Stated  in  another  way :  Is  the  dis- 
crimination alleged  in  this  case,  amounting  to  seventy-five  per 
cent,  so  unreasonable  as  to  amount  to  a  constructive  fraud 
upon  appellant  f 
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It  must  be  borne  in  mind  that  this  is  not  a  case  of  occasional 
or  accidental  discrimination  which  might  be  attributed  to  the 
fallibility  of  human  judgment,  a  mistake  or  other  accidental 
cause,  but  it  is  a  case  where  it  stands  admitted  that  the  dis- 
crimination is  due  to  systematic  and  intentional  and  unlawful 
over-valuation  of  appellant's  hundred  or  more  different  tracts 
of  land,  and  the  under-valuation  of  all  other  property  in  the 
county,  and  where  the  difference  between  the  valuation  of 
property  so  made  amounts  to  seventy-five  per  cent  against 
appellant. 

The  trial  court  in  sustaining  the  demurrer  said:  "I  have 
no  doubt  but  that  a  court  of  equity  may  take  hold  of  these 
matters,  but  it  is  only  on  one  condition,  that  is,  only  when 
the  facts  are  stated  which  invoke  the  powers  of  a  court  of 
equity.  There  must  be  either  fraud  or  such  facts  as  show 
the  badge  of  fraud,  or  the  court  will  not  take  hold  of  it. 
There  is  not  a  single  allegation  in  this  case  that  even  squints 
at  a  fraud." 

While  it  is  true  the  word  **fraud"  does  not  appear  in  the 
complaint,  the  language  used  in  the  complaint  charges  fraud 
on  the  part  of  the  assessor  as  clearly  as  if  it  had  used  it  a 
dozen  times,  and  the  using  of  the  word  ** fraud"  would  not 
add  anything  to  the  complaint.  It  is  alleged  that  said  dis- 
crimination is  due  to  the  **  systematic,  intentional  and  unlaw- 
ful valuation"  of  the  property,  and  the  under-valuation  of 
similar  property  of  others  situated  in  said  county.  A  dififer- 
ence  of  seventy-five  per  cent  is  alleged. 

The  precise  question  presented  here  was  before  the  supreme 
court  of  Washington  in  the  case  of  Andrews  v.  King  County, 
1  Wash.  46,  22  Am.  St.  136,  23  Pac.  409.  In  the  complaint 
in  that  action  it  was  alleged,  among  other  things,  that  the 
assessor  uniformly  assessed  demands  secured  by  mortgages 
on  real  estate  at  their  par  value,  and  uniformly  assessed  lands, 
improvements  and  personal  property  at  from  one-tenth  to 
one-fourth  of  their  actual  cash  value.  A  demurrer  was  sus- 
tained to  the  complaint,  plaintiff  elected  to  stand  upon  the 
complaint,  and  the  action  was  dismissed.  The  ruling  of  the 
court  on  said  demurrer  was  reversed  on  appeal,  and  in  the 
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course  of  the  decision  the  court  stated  that  in  the  investiga- 
tion of  the  case  there  were  three  leading  propositions  to  be 
considered,  viz.:  First,  in  order  to  put  in  issue  the  question 
of  fraud,  is  it  necessary  to  allege  in  terms  that  defendants 
were  guilty  of  fraud!  Second,  conceding  the  allegations  in 
the  complaint  to  be  true,  are  the  facts  there  stated  sufficient 
to  establish  a  prima  facie  case  of  fraud!  Third,  had  the 
plaintiff  any  other  remedy  than  the  one  invoked?  And  the 
court  said:  "So  far  as  the  first  proposition  is  concerned,  we 
are  clearly  of  the  opinion  that,  if  the  complaint  alleges  a  state 
of  facts  which  if  proved  to  be  true  would  establish  fraud  as 
a  conclusion  of  law,  that  it  is  a  sufficient  allegation  of  fraud ; 
and  that  the  declaration  of  the  pleader  that  such  acts  were 
fraudulent  is  in  nowise  essential  or  necessary  to  put  the  ques- 
tion of  fraud  in  issue."  The  court  then  states  that  the  essen- 
tial idea  of  the  statute  is  that  each  person  shall  pay  a  tax  in 
proportion  to  the  value  of  his  property,  and  the  fact  that 
plaintiff's  property  is  admitted  to  be  assessed  at  its  par  value 
will  not  deprive  him  of  the  constitutional  guaranty  if  by  the 
under-valuation  of  other  property  he  is  compelled  to  bear  more 
than  his  just  proportion  of  the  burden  of  taxation,  and  after 
stating  two  cases  or  propositions,  says:  '*The  just  principle 
of  taxation  is  equally  violated  in  both  cases,  and  the  consti- 
tutional mandate  that  *all  taxes  shall  be  equal  and  uniform, 
and  that  the  assessment  shall  be  according  to  the  value  of  the 

property, '  is  equally  ignored Nor  will  courts  of  equity 

interfere  to  correct  errors  in  judgment  as  to  valuation,  be- 
cause, as  has  been  well  said  by  Judge  Cooley,  'value  is  matter 
of  opinion,'  and,  when  the  law  has  provided  officers  upon 
whom  the  duty  is  imposed  to  make  the  valuation,  it  is  the 
opinion  of  those  officers  to  which  the  interests  of  the  parties 
are  referred.  But,  according  to  the  same  learned  author, 
'it  is  possible,  however,  that  there  may  be  circumstances 
under  which  the  action  of  the  officers  will  not  be  conclusive.* 
(Cooley,  Taxation,  218.)  And  one  of  those  circumstances  is 
where  the  officer  refuses  to  exercise  his  judgment,  and,  by 
an  arbitrary  and  capricious  exertion  of  official  authority,  seeks 
fraudulently  to  defeat  the  law,  instead  of  enforcing  it.    In 
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ffuch  a  case  the  taxpayer  will  not  be  left  completely  at  the 
mercy  of  the  assessor."  And  the  court  further  concludes 
from  the  allegations  of  that  complaint  that  **the  conclusion 
is  inevitable  that  the  honest  judgment  of  the  oflScer  was  not 
exercised ;  and  that  a  rule  or  system  of  valuation  was  adopted 
by  the  assessor,  and  confirmed  by  the  board  of  equalization, 
which  was  designed  to  discriminate  unfairly  against  one  class 
of  taxpayers,  and  which  was  in  plain  contravention  of  the 
constitutional  law,  which  provides  that  'all  taxes  shall  be 
uniform,  and  that  the  assessment  shall  be  according  to  the 
value  of  the  property.'  "  The  court  there  states  that  the 
uniform  rule  of  the  higher  courts  has  been  that  while  equity 
will  not  interfere  to  correct  mere  mistakes  or  inadvertencies, 
or  to  contravene  or  set  aside  the  judgment  of  assessors  or 
boards  of  equalization  in  relation  to  values,  it  will  interfere 
when  the  officers  fraudulently,  capriciously  or  tyrannically 
refuse  to  exercise  their  judgment  by  adopting  a  rule  or  system 
of  valuation  designed  to  operate  unequally  and  to  violate  a 
fundamental  principle  of  the  constitution. 

The  complaint  under  consideration  does  not  use  the  words 
"fraudulently,"  ** capriciously"  or  '* tyrannically,"  but  uses 
language  equally  as  strong.  The  assessor  is  charged  with  a 
systematic  design  and  effort  to  unjustly  and  unlawfully  dis- 
criminate against  appellant  and  its  property.  If  that  lan- 
guage does  not  mean  that  the  officer  fraudulently,  capriciously 
and  tyrannically  did  the  acts  complained  of,  then  we  are  not 
able  to  understand  the  English  language.  The  facts  pleaded 
in  the  case  at  bar  established  fraud  as  a  conclusion  of  law, 
and  had  the  complaint  contained  the  allegations  that  these 
acts  were  fraudulent,  capricious  and  tyrannical,  it  would  not 
strengthen  the  complaint  or  be  in  any  way  essential. 

.It  was  said  in  Louisville  Tncst  Co,  v.  Stone,  107  Fed.  305, 
46  C.  C.  A.  299,  that  ''if  the  allegations  of  the  bill  are  made 
out,  there  exists  in  respect  to  the  property  of  complainant, 
and  others  similarly  situated,  a  systematic,  intentional  and 
illegal  under-valuation  of  other  property  by  the  taxing  officers 
of  the  state,  which  necessarily  efiCects  an  unjust  discrimination 
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against  the  property  of  which  the  plaintiff  is  the  owner,  and 
a  bill  in  equity  will  lie  to  restrain  such  illegal  discrimination, 
and  that  in  such  cases  federal  jurisdiction  will  arise  because 
of  the  equal  protection  of  the  laws  guaranteed  by  the  four- 
teenth amendment.'* 

When  an  assessor  docs  by  a  systematic,  intentional  and 
illegal  method  assess  one  owner's  property  at  more  than  double 
what  he  assesses  other  property  of  the  same  class  and  value, 
he  perpetrates  a  fraud  from  which  a  court  of  equity  on 
proper  application  will  relieve.  Here  is  alleged  an  illegal 
and  fraudulent  discrimination  on  the  part  of  the  assessor  in 
making  said  assessments;  that  he  did  not  exercise  the  judg- 
ment required  by  law  to  be  exercised  by  him  in  making  such 
assessments.  Said  assessments  were  designed  to  operate  un- 
equally and  to  violate  a  fundamental  principle  of  the  consti- 
tution and  statute,  and  equity  may  properly  interfere  to 
restrain  the  operation  of  this  fraudulent  and  illegal  exercise 
of  power  by  the  assessor.  Said  assessment  was  not  made  be- 
cause of  any  defect  or  difference  in  judgment,  but  was  made 
intentionally  and  illegally  in  order  and  for  the  purpose  of 
effecting  an  unjust  discrimination  against  the  property  so 
assessed.  It  is  not  a  question  of  mere  difference  of  opinion 
as  to  the  value  of  the  property,  but  it  is  a  question  of  no 
opinion  or  judgment  at  all  as  to  its  value.  It  is  admitted 
that  it  was  made  intentionally  and  illegally  at  more  than 
double  what  other  property  of  the  same  kind  was  assessed. 

It  was  held  in  Humbird  Lumber  Co,  v.  Thompson,  11  Ida. 
614,  83  Pac.  941,  that  **If  the  plaintiff  has  shown  by  its 
complaint  that  its  property  has  been  unfairly  assessed  by 
defendant,  Thompson,  as  assessor  of  Kootenai  county,  in  any 
manner  whatever,  or  that  it  has  been  assessed  in  excess  of  its 
actual  cash  value,  then  it  certainly  has  a  remedy." 

It  is  admitted  by  the  demurrer  that  appellant's  property 
has  been  unfairly  assessed — that  it  has  been  assessed  at  more 
than  double  what  other  similar  property  has  been  assessed 
in  said  county,  and  that  such  assessment  was  made  illegally 
and  intentionally  so,  with  intent  to  disregard  the  law. 
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In  Atchison  etc.  B,  Co.  v.  Sullivan,  173  Fed.  456,  97  C.  C.  A. 
1,  referring  to  the  assessor,  the  court  said : 

'*His  acts,  nevertheless,  were  in  violation  of  the  statute, 
their  natural  and  inevitable  effect  was  to  diminish  the  burden 
of  taxation  upon  the  property  within  his  jurisdiction  and  to 
increase  it  upon  the  railroad  property,  and,  however  innocent 
in  actual  intent  he  may  have  been,  his  acts  were  as  injurious 
to  the  owners  of  railroad  property  as  if  he  had  actually  in- 
tended to  discriminate  against  them,  and  the  law  conclusively 
presumes  that  he  intended  the  natural  and  inevitable  effect 
of  his  deeds."  And  referring  to  the  assessor  and  county 
commissioners  acting  as  a  board  of  equalization,  the  court 
said :  **It  was  sufficient  to  sustain  its  cause  that  they  intended 
to  disregard  the  law,  and  that  the  natural  and  inevitable  effect 
of  that  violation  was  the  increase  of  its  share  of  the  burden. 
....  A  systematic  and  intentional  under  or  over  assessment 
of  one  or  more  classes  of  property  in  violation  of  the  law 
whereby  one  or  more  classes  of  property  is  to  be  made  to  bear 
an  undue  proportion  of  the  burden  of  taxation,  presents  a 
good  cause  of  action  for  relief  from  the  payment  of  the  unjust 
part  of  the  proposed  tax,'*  and  the  court  holds  that  the  acts 
shown  there  amounted  either  to  intentional  fraud  upon  the 
complainant  or  to  such  a  gross  mistake  that  it  was  a  fraud  in 
law. 

The  discrimination  alleged  in  this  complaint  does  not  come 
or  result  from  a  mistake  in  judgment,  but  does,  as  in  effect 
alleged,  result  from  a  systematic,  intentional  and  illegal  dis- 
regard of  the  law  by  the  assessor. 

The  case  of  Taylor  v.  Louisville  etc.  R.  Co,,  88  Fed.  350, 
31  C.  C.  A.  537,  is  an  instructive  case  and  reviews  many  cases 
upon  the  subject  under  consideration,  and  says:  **They  [the 
cases  reviewed]  merely  emphasize  the  point  that  equity  will 
not  relieve  against  an  assessment  merely  because  it  happens 
to  be  at  a  higher  rate  than  that  of  other  property ;  that  such 
inequalities,  due  to  mistake,  to  the  fallibility  of  human  judg- 
ment, or  to  other  accidental  causes,  must  be  borne,  for  the 
reason  that  absolute  uniformity  cannot  be  obtained;  that,  in 
other  words,  what  may  be  called  'sporadic  cases  of  discrimina- 
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tion'  cannot  be  remedied  by  the  chancellor/'  and  holds  that 
the  chancellor  can  only  interfere  when  it  is  made  clear  that 
there  is  with  respect  to  certain  species  of  property  a  system- 
atic, intentional  and  unlawful  under-valuation  of  property 
for  taxation  by  the  taxing  officers  which  necessarily  effects 
an  unjust  discrimination  against  the  species  of  property  of 
which  the  complainant  is  an  owner.  And  further  on  the  court 
said:  '*The  interference  by  the  chancellor  in  the  case  at  bar 
and  in  the  Cummings  case  rests  on  something  equivalent  to 
fraud  in  the  tribunal  imposing  the  tax.'' 

In  that  case  the  property  of  the  plaintiff  was  only  assessed 
at  its  full  value,  while  here  it  is  admitted  that  the  property 
of  the  appellant  is  assessed  at  twenty-five  per  cent  in  excess 
of  its  full  cash  value,  and  other  property  of  a  similar  charac- 
ter and  value  is  assessed  at  fifty  per  cent  less  than  its  full 
cash  value,  and  both  cases,  to  wit,  the  assessment  of  appel- 
lant's property  at  twenty-five  per  cent  more  than  its  cash 
value,  and  the  assessment  of  similar  property  at  fifty  per  cent 
less  than  its  cash  value,  show  a  systematic,  intentional  and 
illegal  discrimination  from  which  a  court  of  equity  ought  to 
grant  relief. 

While  exact  equality  and  uniformity  may  not  be  had  in  the 
assessment  of  property,  and  while  the  mistakes  and  omissions 
of  the  assessor  may  not  at  all  times  be  the  subject  of  adequate 
remedy  of  the  courts,  yet  for  the  gross  injustice  and  violation 
of  the  law  complained  of  in  this  action  there  ought  to  be  some 
remedy,  and  there  is  a  remedy.  The  discrimination  alleged 
in  the  complaint  is  so  unreasonable,  so  unjust — so  intention- 
ally unjust,  as  to  amount  in  law  to  constructive  fraud  upon 
the  appellant. 

There  is  a  clear  distinction  between  this  case  and  the  Hum' 
bird  Lumber  Co.  v.  Thompson,  supra.  In  that  case  there  was 
no  contention  that  the  discrimination  there  charged  was  the 
result  of  systematic,  intentional  and  unlawful  effort  on  the 
part  of  the  assessor  to  illegally  assess  the  property  there 
involved. 

It  is  contended  by  both  the  attorney  general  and  the  other 
attorneys  for  respondent  that  since  this  case  does  not  involve 
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a  class  of  persons  or  a  class  of  property,  the  court  has  no 
jurisdiction  to  grant  relief ;  that  a  court  can  only  grant  relief 
where  there  is  a  class  of  property  or  the  interests  of  a  number 
of  property  owners  involved. 

In  Otter  Tail  County  v.  Batchelder,  47  Minn.  512,  50  N.  W. 
536,  it  was  sought  to  be  shown  that  while  the  lands  in  general 
in  the  township  referred  to  were  assessed  at  less  than  one-half 
of  their  value,  the  unimproved  lands  of  the  defendants  were 
assessed  at  nearly  fifty  per  cent  above  their  value.  The  de- 
fendants owned  a  number  of  different  tracts  of  land  and  the 
court  held  that  such  proof  should  be  considered  in  connection 
with  the  circumstances  that  this  inequality  was  not  with  re- 
spect to  a  single  tract  of  land,  which  might  more  readily  be 
accounted  for  on  the  ground  of  error  of  judgment,  but  to 
nearly  sixty  different  tracts  owned  by  those  nonresident, 
defendants,  and  the  court  said:  ''Such  facts  being  shown,  it 
would  be  difficult,  in  the  absence  of  opposing  proof  or  explana- 
tion, to  escape  the  conclusion  that  the  assessment  had  been 
intentionally  made,  without  regard  to  the  requirements  of 
the  law,  and  upon  a  basis  of  systematic  inequality,"  and  there- 
upon reversed  the  case. 

In  the  case  at  bar  there  are  at  least  one  hundred  distinct 
40-aere  tracts  distributed  over  Clearwater  county  involved, 
and  that  brings  this  case  virtually  within  the  rule  above 
stated.  (See,  also,  Dickson  v.  Kittitas  County,  42  Wash.  429, 
84  Pac.  855.) 

It  was  held  in  First  National  Bank  v.  Holmes^  246  111.  362, 
92  N.  E.  893,  that  if  property  is  arbitrarily  assessed  fraudu- 
lently at  too  high  a  valuation,  a  court  of  equity  will  interfere 
to  protect  a  taxpayer  in  his  constitutional  rights.  It  was  also 
there  held  that  where  the  property  of  corporations  was  as- 
sessed so  far  above  the  property  of  individuals  as  to  justify 
the  inference  of  intent  to  require  them  to  pay  more  taxes  in 
proportion  to  the  value  of  the  property  than  private  owners, 
a  court  of  equity  would  grant  relief. 

Common  experience  teaches  that  the  judgment  of  reason- 
able men  will  differ  as  to  the  value  of  property,  and  mere 
under-valuation  or  over-valuation,  unless  glaring  and  grosSi 
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is  not  sufiScient  evidence  of  fraudulent  intent;  but  in  a  case 
where  the  valuation  is  so  unreasonable  as  to  show  that  the 
officer  must  have  known  that  it  was  wrong  and  that  he  could 
not  have  been  honest  in  fixing  it,  such  a  valuation  is  clearly 
a  fraud  upon  the  owner. 

As  touching  upon  the  relief  against  discriminating  assess- 
ments in  state  courts,  see  Judson  on  Taxation,  sec.  470  et  seq. ; 
Louisville  <&  N.  R.  Co,  v.  Bosworth,  209  Fed.  380. 

The  allegations  of  the  complaint  show  that  there  has  been 
a  systematic,  intentional  and  illegal  discrimination  against 
appellant  in  the  assessment  of  its  said  lands,  and  that  appel- 
lant cannot  pay  the  alleged  tax  under  protest  and  thereafter 
recover  back  the  excess  without  bringing  a  multiplicity  of 
suits  because  of  the  distribution  which  is  made  of  taxes  when 
collected  by  the  proper  officers ;  and  it  further  appears  from 
the  allegations  of  the  complaint  that  the  action  taken  by  the 
assessor  therein  alleged  casts  a  cloud  upon  the  title  of  said 
land.  Under  the  decision  of  the  supreme  court  of  the  United 
States  in  Raymond  v.  Chicago  Union  Traction  Co,,  207  U.  S. 
20,  22,  28  Sup.  Ct.  7,  52  L.  ed.  78,  12  Ann.  Cas.  757,  appellant 
is  entitled  to  proper  relief  upon  establishing  the  allegations 
of  his  complaint. 

In  this  class  of  cases  the  court  should  require  the  plaintiff 
to  pay  the  amount  of  taxes  which  the  allegations  of  the  com- 
plaint show  are  reasonable  and  just  before  issuing  any  order 
restraining  the  collection  of  said  taxes. 

We  do  not  think  there  is  any  danger  of  a  large  number  of 
taxpayers  going  into  court  to  restrain  the  collection  of  taxes 
if  the  taxing  officers  will  carefully  and  conscientiously  per- 
form the  duties  imposed  on  them  by  law.  The  proceedings 
in  courts  will  only  be  resorted  to  when  illegal  and  fraudulent 
methods  are  resorted  to  in  the  assessment  of  property. 

The  judgment  must  be  reversed,  and  it  is  so  ordered,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrer and  permit  the  defendants  to  answer.  Costs  are 
awarded  to  the  appellant. 

Truitt,  J.,  concurs. 
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(November  5,  1914.) 

R.   L.    CHENEY.    Respondent,    v.    MINIDOKA   COUNTY 
et  al.,  Appellants. 

[144  Pac.  343.] 

Public  Lands — Heclamation  Act — Constitutional  and  Statutory 
Law — Homestead  Enteyman — Interest  op  Entry  man— Proof  op 
Besidence  and  Cultivation — Taxation. 

1.  Where  a  homestead  entryman  of  land  included  within  a 
government  reclamation  project  presents  proof  to  the  proper  govern- 
ment officer  that  he  has  complied  with  the  law  in  relation  to 
residence  and  cultivation  of  said  land  and  secures  a  certificate 
from  the  United  States  that  his  proof  has  been  accepted,  further 
residence  on  the  land  is  not  required  in  order  to  obtain  final  certifi- 
cate and  patent,  and  patent  will  issue  upon  proof  that  at  least  one- 
half  of  the  irrigable  area  in  the  entry  as  finally  adjusted  has  been 
reclaimed  and  that  all  the  charges  and  fees  and  commissions  due  on 
account  thereof  have  been  paid  to  the  proper  receiving  officer  of 
the  government. 

2.  Where  such  entryman,  in  addition  to  establishing  his  resi- 
dence on,  and  cultivation  of,  such  land,  has  paid  the  United  States 
five  annual  instalments  on  his  water  right  amounting  to  $11  per 
acre,  as  provided  by  the  reclamation  act  and  the  rulings  of  the 
Secretary  of  the  Interior  thereunder,  and  the  entryman  still  owes 
the  United  States  five  annual  instalments  in  payment  of  what  is 
known  as  the  construction  charge  for  the  irrigation  canals  and  other 
works  constructed  by  the  United  States  for  the  purpose  of  furnish- 
ing water  to  the  land  entered,  he  has  an  equitable  interest  in  such 
land,  which  is  "property"  within  the  meaning  of  that  word  as  used 
in  the  constitution  and  laws  of  this  state,  and  the  matter  then  rests 
wholly  with  the  entryman  whether  he  will  make  the  deferred  pay- 
ments and  the  additional  proof  required  by  said  reclamation  act. 

8.  Under  the  provisions  of  sees.  2,  3  and  5,  art.  7  of  the  state 
constitution,  and  sec.  1,  Sess.  Laws  1913,  p.  173,  all  "property" 
within  the  state  is  liable  to  taxation,  unless  expressly  exempted. 

4.  Under  said  reclamation  act,  where  a  person  has  so  far  com- 
plied with  the  provisions  of  said  law  as  to  residence  and  cultivation 
of  the  land  for  more  than  five  years,  he  can  complete  his  title 
at  any  time  by  making  final  proof  and  paying  the  deferred  payments 
on  his  water  right  and  the  fees  provided  by  law  to  be  paid.  Under 
said  act  the  government  simply  retains  title  as  security  for  the  pay- 
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ment  of  the  monej  owing  on  the  purchase  price  of  the  water  right 
for  such  land. 

5.  Held,  under  the  facts  of  this  case,  that  plaintiff's  interest 
in  said  lands  is  "propertj,"  and  subject  to  taxation. 

6.  The  possessory  right  referred  to  in  sees.  4554  et  seq.,  Bev. 
Codes,  is  a  squatter's  right  on  public  lands,  and  there  is  a  clear 
distinction  between  such  right  and  the  right  acquired  bj  a  formal 
homestead  or  other  entry  of  public  land  under  the  laws  of  the 
United  States. 

7.  When  public  land  is  surveyed  by  the  government  and  filed 
upon  by  a  qualified  en  try  man  it  ceases  to  be  public  land,  and  if 
such  entryman  complies  with  the  law  and  thereafter  makes  proper 
final  proof  and  payments,  he  is  entitled  to  a  patent. 

S,  When  such  entryman  makes  his  proof  of  residence  and  cultiva- 
tion and  there  only  remains  the  lien  of  the  government  for  deferred 
payments  on  the  water  right  for  such  land,  the  entryman's  interest 
in  such  land  is  taxable. 

9.  The  interest  of  the  entryman  in  such  land  can  be  sold  at  de- 
linquent tax  sale  and  the  lien  of  such  sale  foreclosed  and  the  title 
thereto  obtained,  under  the  provisions  of  the  present  revenue  law, 
chap.  58,  Laws  of  1913,  p.  173. 

10.  Nothing  that  the  taxing  authorities  have  done  or  could  do 
can  or  will  affect  the  lien,  rights  or  interests  of  the  United  States 
in  such  land  for  the  deferred  payments  on  the  water  right. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Minidoka  County.  Hon.  C.  0.  Stockslager, 
Judge. 

Action  to  restrain  Minidoka  County  from  levying  and  col- 
lecting taxes  on  certain  lands  in  said  county.  Demurrer  to 
the  complaint  overruled  and  judgment  and  decree  entered 
in  favor  of  the  plaintiff.    Reversed, 

Sweeley  &  Sweeley  and  H.  B.  Redford,  for  Appellants. 

All  property  is  liable  to  taxation  unless  expressly  exempted. 
{Salisbury  v.  Lme,  7  Ida.  370,  63  Pac.  383.)  And  when  a 
claim  of  exemption  is  made,  it  must  clearly  appear,  and  the 
party  claiming  it  must  be  able  to  point  out  some  provision 
of  law  plainly  giving  the  exemption.  (People  v,  Coleman, 
135  N.  Y.  231,  31  N.  E.  1022 ;  note  to  Herrick  &  Stevens  v. 
Sargent  <6  Lalir,  132  Am.  St.  293,  and  cases  cited.) 
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The  term  "property'*  as  applied  to  land  comprehends  every 
species  of  title,  inchoate  or  complete.  It  is  supposed  to  em- 
brace those  rights  which  lie  in  contract — those  which  are 
executory  as  well  as  those  which  are  executed.  (Soulard  v. 
United  States,  4  Pet.  (U.  S.)  511,  7  L.  ed.  938;  King  v.  Ootz, 
70  Cal.  236,  11  Pac.  656.) 

The  interest  of  the  settler  is  recognized  as  property  by  the 
statutes  of  the  United  States,  which  permit  him  to  sell  and 
mortgage. 

And  the  fact  that  the  government  has  some  interest  in  the 
property  is  no  reason  why  taxes  on  the  interest  of  the  settler 
cannot  be  laid.  {Baltimore  Shipbuilding  etc,  Co,  v,  Balti- 
more, 195  U.  S.  375,  25  Sup.  Ct.  50,  49  L.  ed.  242,  and  cases 
cited.) 

A  similar  question  is  presented  by  the  taxation  of  what  is 
known  as  Carey  act  lands  prior  to  the  issuance  of  a  patent 
and  was  determined  by  the  case  of  Bothwell  v.  Bingham 
County,  24  Ida.  125,  132  Pac.  972. 

He  who  has  the  right  to  property  and  is  not  excluded  from 
its  enjoyment  shall  not  be  permitted  to  use  the  legal  title  of 
the  government  to  escape  his  just  share  of  taxation.  (North- 
ern Pac,  R.  Co,  V.  Patterson,  154  U.  S.  130,  14  Sup.  Ct.  977, 
38  L.  ed.  934 ;  Maish  v.  Territory  of  Arizona,  164  U.  S.  599, 
609,  17  Sup.  Ct.  193,  41  L.  ed.  567,  571 ;  Northern  Pac,  R,  Co. 
V.  Myers,  172  U.  S.  589,  601,  19  Sup.  Ct.  276,  43  L.  ed.  564, 
668 ;  Stearns  v,  Minnesota,  179  U.  S.  223,  21  Sup.  Ct.  73,  45 
L.  ed.  162.) 

Where  a  person  has  so  far  complied  with  the  provisions  of 
the  homestead  law,  by  residing  upon  and  cultivating  the  land 
for  more  than  five  years,  that  he  can  complete  his  title  at  any 
time  by  making  final  proof  and  paying  the  fees  provided  by 
law,  the  land  covered  by  his  entry  is  taxable.  {Bellinger  v. 
White,  5  Neb.  399 ;  Iowa  R.  R.  Land  Co.  v.  Fitchpatrick,  52 
Iowa,  244,  3  N.  W.  40;  Northern  Pac,  R,  Co,  v,  Myers,  172 
U.  S.  589,  19  Sup.  Ct.  276,  43  L.  ed.  564.) 

Under  the  law  as  it  originally  stood,  what  are  known  as 
** possessory  rights''  to  public  lands  were  taxable.     {People 
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V.  Owyhee  Min,  Co.,  1  Ida.  409;  Quivey  v.  Lawrence,  1  Ida. 
313.) 

In  no  just  sense  can  lands  be  said  to  be  public  lands  after 
they  have  been  entered  at  the  land  office  and  certificate  of 
entry  obtained.  {Herrick  &  Stevens  v,  Sargent  &  Lahr, 
supra,) 

This  court  has  stated  in  effect  that  land  covered  by  a  pos- 
sessory right  is  a  part  of  the  public  domain.  {Maydole  v. 
Watson,  7  Ida.  66,  60  Pac.  86.) 

Surveyed  land  filed  on  as  a  homestead  is  private  property 
and  not  public  land.  {Johnson  v.  Oregon  Short  Line  B.  Co., 
7  Ida.  355,  63  Pac.  112,  53  L.  R.  A.  744;  Brown  v.  K&nned/y, 
12  Colo.  235,  20  Pac.  696.) 

'^When  the  entry  of  land  is  made  and  the  certificate  given, 
the  particular  land  is  segregated  from  the  mass  of  public 
lands  and  becomes  private  property."  {Witherspoon  v.  Dun- 
can, 4  Wall.  (U.  S.)  210,  18  L.  ed.  339;  Bardon  v.  Northern 
Pac,  B.  B,  Co,,  145  U.  S.  535,  12  Sup.  Ct.  856,  36  L.  ed.  806; 
Eastings  &  Dakota  B.  B.  Co.  v.  Whitney,  132  U.  S.  357,  10 
Sup.  Ct.  112,  33  L.  ed.  363.)  * 

W.  E.  Hyatt,  for  Respondent. 

Under  the  general  public  land  laws  of  the  United  States, 
until  patent  has  issued  or  a  final  receipt  showing  the  holder 
entitled  to  a  patent,  the  land  or  any  equity  or  interest  therein 
is  not  subject  to  taxation  for  state,  county,  etc.,  purposes. 
{Bothwell  V.  Bingham  County,  24  Ida.  125,  132  Pac.  972; 
Oregon  Short  Line  B.  B.  Co.  v.  Quigley,  10  Ida.  770,  80  Pac. 
401.) 

Taxation  cannot  apply  in  any  case  until  the  right  to  a 
patent  is  complete  and  the  equitable  title  fully  vested  in  the 
party  without  anything  more  to  be  paid  or  any  act  to  be  done 
going  to  the  foundation  of  the  right.  (Cooley  on  Taxation, 
pp.  135,  137;  Kansas  Pac.  By.  Co,  v.  Prescott,  16  Wall.  (U.  S.) 
603,  21  L.  ed.  373 ;  Union  Pacific  B.  B.  Co.  v.  McSluine,  22 
Wall.  (U.  S.)  444,  22  L.  ed.  747;  Central  Colorado  Imp.  Co, 
v.  Board  of  County  Commissioners,  95  U.  S.  259,  24  L.  ed. 
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495;  Northern  Pac.  B.  Co.  v.  Rockne,  115  U.  S.  600,  6  Sup.  Ct. 
201,  29  L.  ed.  477 ;  Wisconsin  Central  R,  Co.  v.  Price  County, 
133  U.  S.  496,  10  Sup.  Ct.  341,  33  L.  ed.  687;  Hussman  v. 
Durham,  165  U.  S.  144, 17  Sup.  Ct.  253,  41  L.  ed.  664;  Steams 
V.  Minnesota,  179  U.  S.  223,  21  Sup.  Ct.  73,  45  L.  ed.  162; 
Diver  v.  Friedheim,  43  Ark.  203 ;  Kohn  v.  Barr,  52  Kan.  269, 
34  Pac.  880;  Durham  v.  Hussm/in,  88  Iowa,  29,  55  N.  W.  11; 
Pitts  V.  Clay,  27  Fed.  635;  Judson  on  Taxation,  p.  23.) 

For  the  purpose  of  the  act,  the  mere  possessory  right  of  the 
settler  does  not  remove  the  land  from  the  legal  classification 
as  public  lands  of  the  United  States,  and  the  homestead  settler 
under  the  provisions  of  the  reclamation  act  has  certainly 
nothing  more  than  a  possessory  right  prior  to  the  time  when 
he  shall  have  paid  for  the  land  and  the  water  charges  as  pro- 
vided in  the  act.  ( United  States  v.  Minidoka  &  Southwestern 
B.  Co.,  190  Fed.  491,  111  C.  C.  A.  323.) 

**  Lands  belonging  to  the  state  are  exempt  from  taxation, 
and  no  title  can  be  acquired  to  the  same  by  a  tax  deed.'* 
{State  V.  Stevenson,  6  Ida.  367,  55  Pac.  886.) 

SULLIVAN,  C.  J. — This  suit  was  brought  to  determine  the 
legality  of  a  certain  tax  levy  upon  plaintiff's  interest  in  cer- 
tain land  which  he  had  entered  under  the  homestead  laws  and 
statutes  of  the  United  States  commonly  known  as  the  reclama- 
tion act.  Said  land  is  situated  under  the  government  rec- 
lamation project  in  Minidoka  county.  A  general  demurrer 
was  interposed  to  the  complaint  and  overruled  by  the  court. 
Defendants  elected  to  stand  on  their  demurrer  and  judgment 
was  thereafter  entered  in  favor  of  the  plaintiff.  This  appeal 
is  from  the  judgment. 

All  of  the  material  facts  alleged  in  the  complaint  are  ad- 
mitted as  true  under  the  general  demurrer.  The  following 
are  among  the  admitted  facts:  The  plaintiff  entered  the  land 
on  which  said  taxes  were  levied,  on  November  14,  1904,  and 
settled  thereon,  and  on  October  21,  1910,  offered  evidence  to 
the  United  States  that  he  had  complied  with  the  law  in  rela- 
tion to  residence  and  cultivation  of  said  land,  and  secured  a 
certificate  from  the  United  States  certifying  that  his  proof 
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had  been  accepted.  In  said  certificate  the  commissioner  of 
the  general  land  office,  among  other  things,  states  as  follows: 
"Further  residence  on  the  land  is  not  required  in  order  to 
obtain  patent  and  final  certificate,  and  patent  will  issue  upon 
proof  that  at  least  one-half  of  the  irrigable  area  in  the  entry 
as  finally  adjusted  has  been  reclaimed,  and  that  all  of  the 
charges,  fees  and  commissions  due  on  account  thereof  have 
been  paid  to  the  proper  receiving  oflScer  of  the  government." 

The  plaintiff,  in  addition  to  establishing  a  residence  and 
cultivating  said  land,  had  paid  the  United  States  the  five 
annual  instalments  amounting  to  $11  per  acre,  as  provided 
by  said  reclamation  act  and  the  rulings  of  the  Secretary  of 
the  Interior  thereunder,  and  still  owes  the  United  States  five 
annual  instalments  amounting  to  $11  per  acre.  Said  annual 
instalments  are  in  payment  of  what  is  known  as  the  **  con- 
struction charge"  for  the  irrigation  canals  and  other  works 
constructed  by  the  United  States  for  the  purpose  of  furnish- 
ing the  plaintiff  with  water  with  which  to  reclaim  and  irrigate 
said  land.  In  addition  to  said  deferred  payments,  the  plain- 
tiff will  be  required  to  make  certain  proof  to  the  proper  officers 
of  the  United  States. 

It  appears  that  the  matter  rests  now  wholly  with  the  plain- 
tiff himself  whether  he  makes  the  deferred  payments  and  the 
additional  proof  required  by  said  reclamation  act.  The  board 
of  equalization  of  Minidoka  county  at  its  July  meeting,  1913, 
made  the  following  order : 

**In  regard  to  the  homestead  entries  on  the  Minidoka 
Project  on  which  final  residence  proof  has  been  made  and 
approved,  up  to  the  second  Monday  in  January,  1913,  and 
upon  which  no  application  for  patent  has  been  made  prior 
to  said  date.  It  is  hereby  ordered  that  all  the  equity  or  inter- 
est of  the  owner  of  said  land  be  segregated  and  separated 
from  the  equity  or  interest  of  the  United  States  government 
in  said  land  and  that  taxes  be  charged  on  all  the  settler's 
interest  or  equity  therein  and  not  on  the  equity  or  interest 
of  the  United  States  government  in  said  land  and  the  assessor 
is  hereby  ordered  to  change  his  assessment-roll  to  conform 
herewith." 
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The  assessor  of  said  county  thereafter  complied  with  said 
order  and  levied  an  assessment  upon  the  equitable  interest 
of  the  plaintiff  in  said  lands  for  the  purposes  of  taxation  for 
state,  county  and  school  purposes.  The  plaintiff  declined  to 
pay  the  taxes  so  levied  and  the  tax  collector  was  about  to 
advertise  said  land  for  sale  for  such  delinquent  taxes. 

Upon  that  state  of  facts  the  trial  court  held  that  the  equity 
of  the  plaintiff  in  said  land  was  not  assessable,  and  entered 
a  decree  perpetually  enjoining  and  restraining  the  collection 
of  said  taxes. 

Under  the  constitution  and  laws  of  this  state  all  property 
is  liable  to  taxation  unless  expressly  exempted.  (Sees.  2,  3 
and  5,  art.  7,  Const,  of  Idaho;  sec.  1,  Sess.  Laws  1913,  p.  173.) 
When  a  claim  of  exemption  from  taxation  is  made,  the  party 
claiming  it  must  be  able  to  point  out  some  provision  of  law 
plainly  giving  the  exemption.  The  respondent  has  not  done 
so  in  this  case.  Since  the  plaintiff  claims  and  has  an  equi- 
table interest  in  the  land  in  question,  it  is  an  interest  in  real 
estate.  The  interest  of  the  plaintiff  in  the  land  in  question 
is  recognized  as  "property"  by  the  statutes  of  the  United 
States  which  permit  him  to  sell  and  mortgage  it.  (See  act 
of  Congress  approved  June  23,  1910,  36  U.  S.  Stats.  592,  as 
amendatory  of  the  act  of  Congress  of  June  17th,  1902,  32 
U.  S.  Stats.  388.  See,  also.  General  Reclamation  Circular,  ap- 
proved by  the  Secretary  of  the  Interior,  Feb.  6,  1913,  as 
amended  to  Sept.  6,  1913,  p.  28.) 

Under  the  reclamation  law  the  plaintiff  made  proof  of  the 
five  years'  residence  and  cultivation  required  by  the  law, 
which  proof  was  submitted  to  and  approved  by  the  govern- 
ment, and  under  the  law  the  government  still  retained  the 
right  to  withhold  patent  until  final  payment  for  the  water 
right  had  been  made.  Under  the  law  the  right  to  a  patent 
by  the  plaintiff  can  be  defeated  only  through  his  own  default, 
and  cannot  come  about  by  an  afSrmative  act  of  the  govern- 
ment, and  the  fact  that  the  government  has  some  interest  in 
the  property,  that  of  a  lien  for  deferred  payments  on  a  water 
right,  is  no  reason  why  taxes  on  the  interest  of  the  plaintiff 
cannot  be  laid.     (See  Baltimore  Shipbuilding  &  Dry  Dock 
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Co.  V.  Baltimore,  195  U.  S.  375,  25  Sup.  Ct.  50,  49  L.  ed.  242, 
and  cases  cited.  See,  also,  as  bearing  on  the  question,  Botli- 
well  V.  Bingham  County,  24  Ida.  125,  132  Pac.  972.) 

The  second  section  of  an  act  of  Congress  entitled  *'An  act 
providing  for  patents  on  reclamation  entries  and  for  other 
purposes,'*  approved  August  9,  1912,  37  U.  S.  Stats,  at  Large, 
p.  265,  provides  that  every  patent  and  water  right  certificate 
issued  under  such  act  of  Congress  shall  expressly  reserve  to 
the  United  States  a  prior  lien  on  the  land  patented,  or  for 
which  water  right  is  certified,  etc.,  and  upon  default  of  pay- 
ment of  any  amount  so  due  title  to  the  land  shall  pass  to  the 
United  States  free  of  all  encumbrance,  subject  to  the  right 
of  the  defaulting  debtor  or  any  mortgagee,  lienholder,  judg- 
ment debtor,  or  subsequent  purchaser  to  redeem  the  land 
within  one  year  after  the  notice  of  such  default  shall  have 
been  given  by  payment  of  all  moneys  due  with  interest,  and 
the  United  States,  at  its  option,  acting  through  the  Secretary 
of  the  Interior,  may  cause  the  land  to  be  sold  at  any  time 
after  such  failure  to  redeem,  and  from  the  proceeds  of  the 
sale  there  shall  be  paid  into  the  reclamation  fund  all  moneys 
due,  with  interest;  and  the  balance  of  the  proceeds,  if  any, 
shall  be  the  property  of  the  defaulting  debtor,  or  his  assignee, 
etc. 

Under  that  act,  if  the  respondent  would  make  proper  proof 
of  the  reclamation  of  one-half  of  the  irrigable  land  in  his 
entry,  he  would  then  be  entitled  to  a  patent  and  the  deferred 
payments  to  the  government  would  become  a  lien  on  the  land ; 
and  if  the  government  sold  said  land  under  the  provisions 
of  said  act,  to  recover  said  deferred  payments,  and  there  was 
any  balance  after  paying  the  same,  that  would  go  to  the 
respondent,  or  his  assignee,  etc.  Under  the  reclamation  law, 
the  entryman  has  a  property  interest  in  the  land  when  he 
has  made  his  final  proof  of  residence  and  cultivation,  and  is 
entitled  to  a  patent  upon  making  the  additional  proof  that 
he  has  reclaimed  the  portion  of  said  land  required  to  be 
reclaimed  under  said  act.  The  reclamation  law  is  very  favor- 
able to  the  entryman,  and  his  neglect  and  refusal  to  make  the 
proof  required  to  obtain  a  patent  when  he  has  complied  with 
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the  law  suflSciently  to  authorize  him  to  do  so  will  not  protect 
him  from  the  payment  of  legally  assessed  taxes. 

Under  the  reclamation  law,  where  a  person  has  so  far  com- 
plied with  the  provisions  thereof  by  residing  on  and  cultivat- 
ing the  land  for  more  than  five  years,  he  can  complete  his 
title  at  any  time  by  mating  the  final  proof  required  and  pay- 
ing the  fees  provided  by  law.  While  it  is  true  the  govern- 
ment retains  the  title,  this  is  done  simply  as  a  security  for 
the  payment  of  the  money  still  to  become  due  on  the  purchase 
price  of  the  water  right.  The  purchaser  under  that  law  has 
an  equitable  interest  in  such  land  which  will  ripen  into  a 
title  in  fee,  and  he  may  receive  a  patent  if  he  complies  with 
the  law. 

It  was  held  in  Iowa  R*  R.  Land  Co,  v.  Fitchpatrickf  52  Iowa, 
244,  3  N.  W.  40,  that  where  a  corporation  is  entitled  to  have 
certain  land  certified  to  under  a  grant,  it  cannot  escape  taxa- 
tion by  failing  to  have  such  certification  made.  In  Herrick 
dt  Stevens  v.  Sargent  &  Lahr,  140  Iowa,  590,  132  Am.  St.  281, 
117  N.  W.  751,  it  was  held  that  where  one  is  entitled  to  make 
final  proof  under  a  homestead  entry,  the  failure  to  do  so  is 
no  reason  why  the  land  should  be  exempt  from  taxation. 
(See,  also,  BeUinger  v.  White,  5  Neb.  399.) 

The  complaint  shows  that  the  plaintiff  has  done  all  that  is 
required  under  the  law  as  regards  residence,  cultivation  and 
improvement.  He  can  at  any  time  complete  the  irrigation  of 
at  least  half  of  the  area  in  the  entry,  if  he  has  not  already 
done  so,  and  make  final  payment  of  the  charges,  fees  and 
commissions  due  and  receive  his  patent.  Under  that  state  of 
facts  his  interest  in  said  land  is  subject  to  taxation.  (See 
Northern  Pac.  R.  Co.  v.  Myers,  172  U.  S.  589,  19  Sup.  Ct.  276, 
43  L.  ed.  564.) 

Considering  the  authorities  above  referred  to  in  connection 
with  the  reclamation  act,  which  act  provides  that  the  entry- 
man  may  sell,  assign  and  mortgage  the  lands  after  the  five 
years'  proof  has  been  made  and  accepted  by  the  government, 
necessarily  leads  to  the  conclusion  that  when  the  requirements 
as  to  residence,  improvement  and  cultivation  have  been  met, 
the  government  recognizes  that  the  settler  has  a  valid  and 
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substantial  property  right  in  and  to  his  land,  since  it  permits 
him  to  sell  and  give  the  purchaser  the  same  right  that  he 
has,  and  to  obtain  patent  by  making  proof  of  reclamation  and 
final  payment,  aiid  does  not  require  the  purchaser  or  assignee 
to  be  a  qualified  entryman.  In  like  manner  it  protects  the 
mortgagee  and  the  grantee  of  the  entryman.  It  clearly  recog- 
nizes that  if  the  entryman  has  fully  complied  with  the  law, 
he  has  a  complete  equitable  title  which  by  his  affirmative 
action  can  be  made  at  any  time  into  a  full  legal  title  and  obtain 
a  patent.  He  therefore  has  such  an  interest  in  said  land  as 
is  taxable  under  the  constitution  and  laws  of  this  state. 

The  plaintiff's  interest  in  said  land  is  not  such  as  is  referred 
to  in  the  statutes  of  this  state  as  a  possessory  right  to  public 
lands.  Such  possessory  rights  thus  referred  to  are  recognized 
by  sec.  4552  et  seq.  of  the  Code  of  Civil  Procedure  of  Idaho. 
The  right  referred  to  there  was  a  squatter's  right  upon  unsur- 
veyed  land  and  the  squatter  had  no  legal  or  equitable  interest 
in  the  land.  There  is  a  clear  distinction  between  a  **  posses- 
sory right"  which  is  initiated  and  made  good  by  occupancy 
and  settlement  and  filing  a  notice  thereof  as  required  by  sec. 
4554,  Rev.  Codes,  and  the  right  which  accrues  to  a  person 
through  the  making  of  a  formal  homestead  or  other  entry  of 
the  land  under  the  laws  of  the  United  States.  When  the  pub- 
lic land  is  surveyed  by  the  government  and  filed  upon  by  a 
qualified  entryman  in  the  usual  way,  it  ceases  to  be  public 
land;  and  if  the  entryman  complies  with  the  law  thereafter, 
he  is  entitled  to  a  patent,  and  when  he  makes  his  proof  of 
residence  and  ^cultivation  and  makes  proof  of  reclamation  of 
one-half  of  the  irrigable  land  contained  in  his  entry,  he  is 
entitled  to  a  patent  from  the  government. 

In  the  case  of  Shiver  v.  United  States,  159  U.  S.  491,  16 
Sup.  Ct.  54,  40  L.  ed.  231,  which  was  a  case  involving  the 
cutting  of  timber  from  a  homestead  entry,  the  court  said: 
*  *  While  we  hold  in  this  case  that,  as  between  the  United  States 
and  the  settler,  the  land  is  to  be  deemed  the  property  of  the 
former,  at  least  so  far  as  is  necessary  to  protect  it  from  waste, 
we  do  not  wish  to  be  understood  as  expressing  an  opinion 
whether,  as  between  the  settler  and  the  state,  it  may  not  be 
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deemed  the  property  of  the  settler,  and  therefore  subject  to 
taxation." 

The  interest  held  by  the  plaintiff  in  said  lands  is  private 
property  and  is  recognized  as  private  property  by  the  laws 
of  the  United  States  and  by  the  laws  of  this  state.  If  the 
interest  of  the  settler  on  such  lands  is  not  subject  to  taxation 
until  patent  finally  issues,  it  Would  permit  the  settler  to  enjoy 
for  years,  and  perhaps  for  an  ordinary  lifetime,  all  the  rights 
and  privileges  of  his  property  without  sharing  in  the  burden 
of  taxation.  He  is  permitted  under  the  law  to  lease,  mort- 
gage or  sell  his  interest  in  such  land ;  is  not  required  to  reside 
on  it  after  the  period  of  five  years  has  expired;  in  fact,  has 
all  the  privileges  of  possession  and  ownership,  and  clearly 
has  such  an  interest  in  the  land  as  is  subject  to  taxation  under 
the  constitution  and  laws  of  this  state. 

The  record  shows  that  he  has  made  five  payments  on  his 
water  right  and  there  are  five  deferred  payments  remaining 
unpaid.  Congress  passed  an  act  extending  the  period  for 
payment  under  reclamation  projects,  which  was  approved 
August  13,  1914.  Under  that  act  the  time  for  making  pay- 
ment was  extended  to  twenty  years,  and  if  the  plaintiff  takes 
advantage  of  the  liberality  of  the  government  as  expressed 
in  that  act,  he  may,  by  declining  to  make  proof  of  reclama- 
tion and  final  payment  on  his  water  right,  be  protected  from 
paying  taxes  on  his  interest  in  said  land  for  twenty  years, 
provided  the  contention  of  counsel  for  plaintiff  be  correct. 
And  during  that  time  his  interest  in  said  land  will  no  doubt 
become  more  and  more  valuable  and  he  has  a  right  therein 
that  he  may  assign,  sell  or  mortgage  and  that  may  be  sold 
under  judicial  sale.  Such  a  settler  clearly  has  a  vested  and 
private  interest  in  the  land,  a  right  separate  and  distinct  from 
that  of  the  government,  and  such  an  interest  or  right  is  tax- 
able under  the  laws  of  this  state. 

The  record  shows  that  plaintiff  has  made  proof  showing 
that  he  has  complied  with  the  requirements  of  the  general 
homestead  law,  and  if  it  were  not  for  the  fact  that  his  land 
is  on  a  reclamation  project  and  that  he  owes  the  government 
certain  payments  for  his  water  right,  he  would  now  be  entitled 
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to  a  patent,  upon  making  proof  of  reclamation  of  one-half  of 
the  irrigable  land  in  his  entry  and  making  the  deferred  pay- 
ments. The  real  interest  of  the  government  in  the  land  at 
the  present  time  is  that  of  a  mortgagee  and  lienholder  only, 
which  lien  the  government  is  not  required  to  go  into  a  court 
to  foreclose,  under  the  reclamation  law. 

Counsel  for  plaintiff  suggests  that  there  is  no  method  of 
enforcing  the  collection  of  the  tax  against  the  interest  of  a 
settler  in  such  lands.  That  certainly  need  not  worry  him, 
since  the  land  is  subject  to  taxation.  Clearly  the  interest  of 
the  entryman  can  be  sold  at  tax  sale  and  the  lien  of  such  sale 
foreclosed  and  title  thereto  obtained,  under  the  provisions  of 
the  present  revenue  law  found  in  sees.  127-144,  chap.  58, 
Sess.  Laws  1913. 

The  settler  has  the  right  under  the  reclamation  act  to  mort- 
gage or  sell  and  convey  his  interest  in  said  land,  and  may  lose 
it  through  the  foreclosure  of  a  mortgage.  The  county  may 
tax  his  interest,  and  if  the  taxes  become  delinquent,  may  sell 
his  interest  in  the  land.  Nothing  that  the  county  authorities 
have  done  or  could  do  can  or  will  affect  the  rights  or  interests 
of  the  United  States  in  such  lands,  since  the  right  to  enforce 
its  claim  for  deferred  payments  on  water  rights  exists  un- 
changed and  unimpaired,  whether  the  land  remains  the  prop- 
erty of  the  original  entryman  or  has  passed  by  voluntary 
conveyance  or  judicial  sale  from  him  to  a  grantee,  or  whether 
it  has  been  sold  and  transferred  by  the  county  for  the  payment 
of  delinquent  taxes. 

We  therefore  conclude  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint  and  entering  judgment  per- 
petually, or  at  all,  enjoining  and  restraining  the  county  from 
assessing  said  interest  of  the  plaintiff  in  said  land  and  from 
selling  or  disposing  of  such  interest  as  the  plaintiff  has  in 
such  lands  for  delinquent  taxes. 

The  cause  is  remanded,  with  directions  to  sustain  the 
demurrer  and  enter  judgment  in  favor  of  the  defendants. 
Costs  awarded  to  defendants. 

Truitty  J.,  concurs. 
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(November  6,  1914.) 

BOISE  BUTCHER  CO.,  LTD.,  a  Corporation,  Respondent, 
V.  ANNA  V.  ANIXDALE,  Appellant. 

[144  Pac.  337.] 

CfEEDiTOR's  Bill — ^Proceedings  Supplembntary  to  Execution — Suffi- 
ciENCT  op  Complaint — Separate  Propbbtt  of  Married  Woman — 
Community  Property — Estoppel. 

1.  Held,  that  a  complaint  on  a  judgment  brought  against  a  per- 
son alleged  to  have  monej  of  the  judgment  debtor  in  her  possession, 
under  the  authoritj  of  the  order  provided  for  in  sec.  4510,  Rev. 
Codes,  which  substantially  shows  that  the  judgment  was  rendered 
bj  a  court  of  competent  jurisdiction,  its  date,  amount  and  the 
parties  thereto,  and  then  alleges  facts  showing  that  proper  proceed- 
ings under  the  provisions  of  chap.  2  of  title  9,  providing  for  pro- 
ceedings supplementary  to  execution,  had  been  taken,  that  the 
order  provided  for  in  said  sec.  4510  had  been  duly  obtained,  and 
further  alleges  that  the  defendant  has  money  belonging  to  the 
judgment  creditor  subject  to  execution  in  her  possession,  is  suffi- 
cient when  tested  by  a  general  demurrer. 

2.  A  married  woman  bought  a  meat  market  which  was  personal 
property,  placed  her  husband  in  possession  of  the  shop,  authorized 
him  to  manage  and  control  the  business,  buy  and  sell  meat,  receive 
the  money  from  sales  and  pay  the  bills  incurred  in  the  business  and 
thereafter  her  husband,  as  manager  of  the  business,  went  to  a 
wholesale  butcher  company,  represented  himself  as  the  proprietor  of 
said  meat  market,  bought  meat  there,  and  obtained  credit  from 
said  company,  which  was  given  under  the  belief  that  he  owned  the 
shop  and  the  business,  and  his  wife  never  notified  said  company  of 
her  ownership  of  the  property,  and  the  company  had  no  knowledge 
of  it.  Held,  that  under  these  circumstances  she  is  estopped  from 
asserting  ownership  to  the  property  when  it  would  result  in  the 
loss  of  a  debt  contracted  by  her  husband. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  Carl  A.  Davis,  Judge. 

Action  in  the  nature  of  a  creditor's  bill  brought  by  the 
respondent.to  subject  certain  money  alleged  to  be'in  the  hands 
of  the  appellant  to  the  payment  of  a  judgment  obtained 
against  Alfred  Anixdale,  her  husband,  under  the  provisions 
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of  sec.  4510,  Rev.  Codes.    Defendant  appealed.    Judgment 
affirmed. 

J.  C.  Johnston  and  J.  J.  McCue,  for  Appellant. 

This  evidence  shows  that  Alfred  Anixdale  was  the  agent 
of  appellant  and  acted  under  instruction  from  his  principal 
not  to  contract  any  bills  .upon  credit,  but  to  pay  cash  and  do 
business  only  upon  the  cash  basis,  and  that  she  never  gave 
her  agent  any  authority  to  buy  on  credit.  The  authority  to 
buy  does  not  include  buying  on  credit.  {Berry  v.  Barnes,  23 
Ark.  411;  Jaques  v.  Todd,  3  Wend.  (N.  Y.)  83;  Mechem  on 
Agency,  sec.  363.) 

**A  principal  is  not  bound  by  the  acts  of  his  agent  unless 
authorized."  {Letvis  v.  Bourbon  County  Commrs.,  12  Kan. 
186.) 

*'A  person  who  deals  with  an  agent  is  bound  to  inquire  into 
the  extent  of  his  authority,  ignorance  of  which  is  no  excuse." 
(Thorsen  v,  Babcock,  68  Mich.  523,  36  N.  W.  723;  Baxter  v. 
Lamont,  60  111.  237;  Saginaw  etc,  R.  Co,  v,  Chappell,  56  Mich. 
190,  22  N.  W.  278;  1  Clark  &  Skyles  on  Agency,  sec.  452.) 

"Where  an  indebtedness  is  contracted  by  the  husband  and 
the  credit  given  to  him,  the  wife  cannot  be  held  liable  there- 
for."   {Larson  v.  Carter,  14  Ida.  511,  94  Pac.  825.) 

'*The  law  does  not  favor  the  divestiture  of  the  wife's  sepa- 
rate estate  by  her  implied  consent."  {Dozier  v.  Freeman,  47 
Miss.  647.) 

Harry  S.  Kessler  and  Hawley,  Puckett  &  Hawley,  for 
Respondent. 

The  property  and  business  in  Boise  was  acquired  after 
marriage;  therefore,  the  prima  facie  presumption  at  once 
arises  under  our  statute  that  this  property  was  community 
property.  (Douglas  v,  Douglas,  22  Ida.  336,  125  Pac.  796; 
Humbird  Lumber  Co,  v,  Doran,  24  Ida.  507,  135  Pac.  66 ;  6 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  327,  and  authorities  cited 
in  note.) 
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The  appellant,  so  far  as  respondent  knew,  had  nothing 
whatever  to  do  with  the  shop.  She  never  notified  the  plain- 
tiff that  she  was  the  owner  and  respondent  probably  never 
heard  of  her  until  it  had  secured  a  judgment  against  Mr. 
Anixdale  and  then  she  appeared  on  the  scene  and  claimed  it 
as  her  separate  estate.  Under  every  principle  of  equity,  ap- 
pellant is  estopped  from  claiming  the  proceeds  of  the  business 
adversely  to  the  claims  of  respondent.  (Jones  on  Evidence, 
sees.  275,  276 ;  11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  421,  422, 
and  cases  cited;  Bowen  v.' Hawemiein,  39  App.  Cas.  (D.  C.) 
585;  Ann.  Cas.  1913E,  1179.) 

**An  estoppel  in  pais  requires,  as  to  the  one  against  whom 
the  estoppel  is  claimed,  opportunity  to  speak,  duty  to  speak, 
failure  to  speak,  and  reliance  in  good  faith  on  such  failure." 
(Sheffield  Car  Co,  v.  Constantine  Hydraulic  Co.,  171  Mich. 
423;  Ann.  Cas.  1914B,  984,  137  N.  W.  305.) 

TRUITT,  J.— This  action  is  in  the  nature  of  a  creditor's 
bill  and  was  brought  by  the  Boise  Butcher  Co.,  a  corporation 
engaged  in  business  in  the  city  of  Boise,  Idaho,  to  subject 
certain  money  alleged  to  be  in  the  hands  of  the  appellant, 
Anna  V.  Anixdale,  to  the  payment  of  a  judgment  for  $205.96, 
obtained  against  Alfred  Anixdale,  the  husband  of  said  Anna 
V.  Anixdale,  in  the  justice's  court  for  Boise  precinct,  Ada 
county,  Idaho,  on  April  18, 1913.  The  cause  of  action  against 
said  Alfred  Anixdale  in  the  said  justice's  court,  as  alleged 
in  the  complaint  therein,  was  for  meat  and  goods  in  that  line 
of  trade  sold  and  delivered  to  him  by  the  respondent  com- 
pany in  February,  1913,  while  he  was  conducting  the  0.  K. 
Meat  Market  in  Boise,  Idaho.  Execution  on  said  judgment 
was  thereafter  issued,  placed  in  the  hands  of  the  constable 
of  said  Boise  precinct,  and  by  him  returned  nulla  bona. 
Thereafter  proceedings  supplementary  to  the  execution  were 
had  under  chap.  2,  title  9,  Rev.  Codes,  in  said  justice's  court. 
As  provided  for  under  the  provisions  of  said  chap.  2,  the 
said  Anna  Y.  Anixdale  and  her  said  husband  appeared  in 
said  court  and  were  examined  under  oath  regarding  the  prop- 
erty of  said  Alfred  Anixdale.    After  this  examination  on  or 
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about  April  29,  1913,  complaint  was  filed  in  said  justice's 
court  against  said  Anna  V.  Anixdale,  and  the  result  of  said 
examination  is  stated  therein  in  connection  with  other  mate- 
rial allegations  as  follows:  **That  an  order  was  duly  made  and 
entered  by  G.  G.  Adams,  justice  of  the  peace  of  said  precinct, 
that  an  action  be  instituted  against  said  Anna  V.  Anixdale 
for  the  recovery  of  such  money,  and  forbidding  the  transfer 
of  the  same  until  an  action  be  commenced  and  prosecuted  to 
judgment.  That  plaintiff  is  informed  and  believes  from  the 
evidence  produced  at  the  examination  aforesaid  that  this  de- 
fendant has  in  her  possession  certain  money  in  the  sum  of 
about  $900  which  is  the  community  property  of  this  defend- 
ant and  the  said  Alfred  Anixdale,  and  that  this  defendant 
wrongfully  and  fraudulently  claims  said  money  as  her  sole 
and  separate  estate.*' 

Though,  as  above  stated,  the  complaint  in  this  action  was 
filed  in  the  said  justice's  court,  it  was  for  some  reason  trans- 
ferred from  there  to  the  probate  court  of  said  Ada  county, 
and  the  subsequent  proceedings  in  the  case  were  in  that  court. 
The  appellant  appeared  therein  and  filed  a  demurrer  to  the 
complaint.  This  was  overruled,  and  then  she  filed  her  answer 
in  which  the  allegations  of  the  complaint  were  denied,  and 
she  alleged  that  the  said  money  in  her  hands  was  her  sepa- 
rate property.  The  case  was  tried  in  the  probate  court  with 
a  jury,  a  verdict  was  rendered  by  said  jury  in  favor  of  said 
company  for  the  amount  claimed  in  the  complaint,  and  upon 
this  verdict  the  court  entered  judgment  in  favor  of  said  com- 
pany for  said  amount  and  for  costs  of  the  action.  The  said 
Anna  V.  Anixdale,  appellant  herein,  appealed  from  said  judg- 
ment to  the  district  court  of  the  third  judicial  district  of  this 
state  for  Ada  county.  The  case  was  tried  de  novo  before  the 
court  with  a  jury.  This  jury  returned  the  following  verdict, 
to  wit:  "We,  the  jury  in  the  above-entitled  cause,  find  for  the 
plaintiff  and  against  the  defendant  and  assess  plaintiff's  dam- 
ages at  $205.96,  and  interest  amounting  to  $4.80,  making  a 
total  of  $210.76  and  costs  of  suit."  The  court  entered  judg- 
ment against  the  said  Anna  V.  Anixdale,  and  in  favor  of 
said  Boise  Butcher  Co.  in  accordance  with  said  verdict,  and 
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also  ordered  her  to  pay  from  said  money  in  her  passession  the 
amount  of  said  judgment  so  entered  against  her.  From  this 
order  and  judgment  this  appeal  is  taken  by  said  Anna  V. 
Anixdale  as  appellant. 

There  are  seven  errors  specified  by  appellant  on  the  motion 
for  a  new  trial  and  urged  upon  the  trial  court  as  grounds 
for  setting  aside  the  judgment,  and  these  errors  are  set  out 
at  great  length  in  appellant's  brief  herein.  The  first  error 
presented  by  the  brief  of  appellant  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  that 
it  is  ambiguous  and  uncertain;  and,  further,  that  there  is 
another  action  pending. 

The  complaint  is  brought  under  the  provisions  of  sec.  4510, 
Rev.  Codes,  and  we  think  it  states  a  cause  of  action  as  spe- 
cially provided  for  by  that  section.  In  substance,  it  alleges 
that  the  plaintiff  obtained  a  judgment  to  secure  the  payment 
of  which  the  action  was  brought,  states  the  court  wherein 
it  was  obtained,  the  date,  and  the  amount  of  the  judgment. 
It  also  alleges  that  execution  was  issued  on  said  judgment  and 
placed  in  the  hands  of  the  officer  for  service,  and  that  he  re- 
turned it  nulla  bona;  that  thereafter  the  defendant  and  her 
husband,  Alfred  Anixdale,  appeared  in  court  on  proceedings 
supplementary  to  execution,  and  were  examined  under  oath 
regarding  the  property  of  the  said  husband.  It  further 
alleges  that  an  order  was  then  duly  made  directing  that  an 
action  be  instituted  against  said  defendant,  Anna  V.  Anix- 
dale, for  the  recovery  of  the  amount  of  money  necessary  to 
satisfy  said  judgment.  It  then  alleges  that  from  the  evi- 
dence produced  at  said  examination  the  plaintiff  is  informed 
and  believes  that  said  defendant  has  in  her  possession  $900 
which  is  community  property  of  the  defendant  and  said 
Alfred  Anixdale,  that  she  wrongfully  and  fraudulently  claims 
the  same  as  her  separate  property.  It  states  the  amount  of 
the  judgment  sued  on  and  demands  a  judgment  such  as  is 
provided  for  by  said  statute.  We  think  the  complaint  suffi- 
cient when  tested  by  a  general  demurrer.  {High  v,  Bcmk  of 
Commerce,  95  Cal.  386,  29  Am.  St.  121,  30  Pac.  556 ;  Spauld- 
ing  V.  Coeur  D'Alene  Ry.  etc,  Co.,  6  Ida.  638,  59  Pac.  426.) 
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The  complaint  does  not  seem  to  be  ambiguous,  and  the 
objection  that  another  action  was  pending  was  set  up  in  the 
answer  and  disposed  of  at  the  trial. 

The  second  and  third  errors  assigned  are  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  of  the  jury. 
This  calls  for  an  examination  of  the  evidence  in  the  case  as 
brought  up  by  the  transcript.  The  principal  witness  at  the 
trial  in  the  court  below  was  appellant,  Anna  V.  Anixdale. 
Her  testimony  details,  the  lives  and  business  transactions  of 
herself  and  husband,  Alfred  Anixdale,  from  about  the  time 
of  their  marriage  at  Bellingham,  Wash.,  in  1907,  to  the  time 
that  they  arrived  in  Boise,  Idaho,  which  was  sometime  in 
May,  1912.  But  we  do  not  think  for  the  purpose  of  reaching 
a  conclusion  in  this  case  that  it  is  necessary  to  review  or  con- 
sider that  part  of  her  testimony  in  this  opinion.  When  she 
and  her  husband  arrived  in  Boise,  she  had  about  $1,800,  which 
she  deposited  in  her  own  name  in  the  Boise  City  National 
Bank.  She  testifies  that  this  was  her  sole  and  separate  prop- 
erty, and  we  think  the  weight  of  the  testimony  fully  proves 
that  it  was  her  own  separate  property.  She  and  her  husband 
had  for  a  good  part  of  the  time  during  their  married  life 
been  engaged  in  the  retail  butcher  business  at  places  where 
they  had  resided,  and  she  seems  to  have  been  inclined  to 
engage  in  that  business  again.  However  that  may  be,  she 
did  soon  after  arriving  in  Boise  purchase  in  her  own  name 
and  take  charge  of  the  fixtures  of  the  0.  K.  Meat  Market  in 
this  city.  She  also  bought  a  residence,  also  situated  in  Boise, 
in  the  same  trade  by  which  she  secured  the  meat  market. 
She  at  once  opened  up  the  market  and  engaged  in  the  retail 
butcher  business,  and  continued  it  until  sometime  in  April, 
1913,  when  the  shop  in  which  she  did  business  with  all  its 
fixtures  and  stock  in  trade  was  destroyed  by  fire.  The  Anix- 
dales  seem  to  have  made  a  kind  of  family  arrangement  at 
the  time  the  meat  market  was  opened  for  business,  whereby 
she  put  her  husband  in  full  charge  and  management  of  the 
market  and  she  kept  the  home  and  did  the  ordinary  house- 
work. Concerning  the  business  of  the  market  or  shop,  Mrs. 
Anixdale  testified  as  follows:  '*Q.  Now,  who  took  charge  of 
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the  shopt  A.  I  hdd  my  husband  run  it  for  me.  Q.  Who 
did  all  the  buying  t  A.  He  did.  Q.  Who  paid  the  bills  t 
A.  He  did.  Q.  Who  was  in  charge  of  the  business?  A.  He 
was  running  it  for  me.  Q.  Did  you  pay  any  bills  by  check  t 
A.  Yes,  sir.  Q.  Who  signed  the  checks t  A.  He  signed  the 
checks  for  me.  Q.  How  did  he  sign  themt  A.  A.  V.  Anix- 
dale.  Q.  Didn't  put  it  by  himt  A.  I  don't  understand. 
Q.  He  didn't  sign  his  name  after  yours?  A.  No,  sir.  Q.  He 
just  signed  the  checks  A.  V.  Anixdalet  A.  Yes,  sir.  Q.  And 
did  you  ever  go  to  the  Boise  Butcher  Co.  to  buy  any  meatt 
A.  No,  I  have  never  been  inside  it.  Q.  Did  you  ever  notify 
the  Boise  Butcher  Co.  that  you  were  the  owner  of  the  busi- 
ness?   A.  I  had  no  occasion  to." 

It  further  appears  from  the  testimony  that  Alfred  Anix- 
dale  immediately  after  taking  charge  of  the  0.  K.  Meat  Mar- 
ket went  to  the  appellant  company's  ofBce  for  the  purpose 
of  making  arrangements  to  secure  meats  and  other  goods 
which  he  might  need  in  the  retail  butcher  business  of  them. 
And  in  connection  with  this  point  in  the  case,  William 
Lomax,  who  was  the  secretary  and  treasurer  of  the  Boise 
Butcher  Co.,  testified  as  follows: 

*'Q.  Are  you  acquainted  with  Mr.  Alfred  AnixdaleT  A. 
Yes,  sir.  Q.  When  did  you  first  become  acquainted  with 
Mr.  Anixdale?  A.  First  got  acquainted  with  Mr.  Anixdale 
in  May,  1912,  the  first  time  I  ever  saw  him  to  know  him.  He 
was  in  the  market  speaking  with  Mr.  Sweitzer,  and  I  came 
to  the  wholesale  counter  where  they  were  talking  and  Mr. 
Sweitzer  introduced  Mr.  Anixdale  to  me  as  being  the  pro- 
prietor— ^the  new  proprietor  of  the  0.  K.  Market.  That  is  the 
first  time  I  ever  remember  meeting  Mr.  Anixdale  to  know 
him.  Q.  You  say  that  was  in  May,  1912?  A.  That  was  in 
May,  1912.  Q.  What  was  his  business?  A.  He  was  run- 
ning the  0.  K.  Meat  Market  at  that  time,  that  is,  he  had 
just  bought  it  from  Mr.  Beemer.  Q.  What  was  his  particular 
business  in  your  shop  at  that  time?  A.  He  was  making  ar- 
rangements with  Mr.  Sweitzer  about  buying  meats  and  want- 
ing to  commence  to  trade  there  with  us.  Q.  Did  your 
company  sell  him  meat  after  that?    A.  Yes,  we  did  business 
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with  Mr.  Anixdale  from  that  time  on  np  to  the  time  he 
burned  out,  which  was  in  February,  well,  we  did  business 
with  him  up  to  February  22d,  I  think  that  was  our  last  state- 
ment.    He  burned  out  on  the  23d.    We  were  doing  business 

with  him  at  that  time.     Q.  What  year!    A.  1913 Q. 

Who  was  in  charge  of  the  market?  A.  Mr.  Anixdale.  Q. 
Who  paid  the  bills  t  A.  Mr.  Anixdale.  Q.  How  did  he  pay 
them?  A.  Why,  usually  he  would  come  in  and  pay  with 
cash  or  an  accumulation  of  checks  which  he  might  have  taken 
in ;  he  generally  paid  cash  that  way.  Sometimes  there  would 
be  some  money  and  some  checks.  Those  he  happened  to  have 
taken  in  during  Saturday  perhaps  or  during  the  week." 

It  must  be  borne  in  mind  that  these  were  the  only  wit- 
nesses that  testified  concerning  this  part  of  this  business  mat- 
ter, that  there  is  no  conflict  in  their  testimony  and  that  it 
stands  absolutely  unimpeached. 

From  this  testimony  and  all  the  circumstances  of  the  case, 
it  does  not  appear  that  the  respondent  company  had  any 
knowledge  or  information  or  that  there  was  anything  unusual 
In  connection  with  this  whole  transaction  that  would  put  a 
careful,  prudent  man  on  inquiry  as  to  the  ownership  of  the 
business  of  the  0.  K.  Meat  Market.  The  company  knew  the 
property  had  been  sold  by  its  former  owner  Beemer ;  Alfred 
Anixdale  came  to  the  company's  place  of  business  to  arrange 
for  buying  stock  for  the  trade  of  his  meat  market.  He  was 
introduced  to  Mr.  Lomax,  an  officer  of  the  company,  as  "the 
new  proprietor"  of  the  0.  K.  Meat  Market;  he  then  and 
there  arranged  to  buy  meats  of  the  company  and  continued 
to  order  such  stock  of  it  from  time  to  time  as  he  needed  the 
same  for  the  business.  He  was  managing  the  business,  he 
bought  and  sold,  he  collected  for  goods  sold,  and  paid  the  com- 
pany each  week  for  goods  purchased  of  it.  In  short,  he  had 
ail  the  indicia  of  ownership,  and  there  was  absolutely  nothing 
to  arouse  suspicion  or  put  the  company  on  inquiry.  It  prob- 
ably had  numerous  customers,  and  it  is  not  likely  that  any 
other  one  of  them  conducted  a  business  for  his  wife.  Such 
a  thing  is  unusual.  But  the  said  company  acted  on  the  pre- 
sumption that  Alfred  Anixdale  was  in  fact  the  owner  of  the 
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0.  E.  Meat  Market,  and  all  his  actions  were  consistent  with 
that  presumption.  His  manner  of  transacting  the  business 
was  in  no  way  unusual.  It  was  similar  to  that  of  other  cus- 
tomers of  the  company.  If  the  appellant  wanted  the  company 
to  know  the  real  facts  regarding  the  ownership  of  the  prop- 
erty, it  was  her  duty  to  inform  it.  The  oflScers  of  the  com- 
pany never  thought  of  going  to  her  to  inquire  if  she  owned 
the  property.  There  was  nothing  whatever  to  suggest  such 
an  inquiry.  Moreover,  this  meat  market  was  only  personal 
property,  and  there  was  no  record,  as  in  case  of  real  prop- 
erty, to  give  notice  of  her  ownership.  But  it  is  submitted 
by  appellant  that  as  the  testimony  shows  that  Alfred  Anixdale 
sometimes  turned  in  checks  signed  **A.  V.  Anixdale,"  that 
should  have  caused  the  oflBcers  of  the  company  to  make  some 
inquiry  concerning  them.  But  we  see  nothing  in  this  fact 
to  arouse  suspicion  or  cause  inquiry.  These  checks  were  made 
in  his  own  handwriting,  and  signed  by  Alfred  Anixdale  with 
his  wife's  initials.  If  the  oflBcers  of  the  company  gave  the 
matter  any  thought  at  all,  they  must  have  thought  that 
Alfred  Anixdale  signed  them  with  his  own  initials  and  that 
they  were  his  own  checks  on  his  own  bank  account. 

The  jury  in  the  court  below  must  have  found  their  verdict 
in  this  case  on  the  theory  that  either  this  money  in  contro- 
versy was  community  property,  or  that  if  it  was  not  com- 
munity property,  then  the  appellant  by  her  actions  and  silence 
while  her  husband  was  managing  and  conducting  the  0.  K. 
Meat  Market  as  the  proprietor  and  owner  thereof,  induced 
the  respondent  to  believe  him  to  be  such,  and  for  that  reason 
to  give  him  credit  for  the  goods  sold  to  him,  and  that  there- 
fore she  is  now  estopped  from  denying  that  it  is  community 
property  to  the  injury  and  loss  of  the  respondent.  We  think 
the  evidence  is  suflScient  to  sustain  the  verdict  on  that  theory 
and  that  this  was  a  proper  question  for  the  jury.  '*What 
is  said  in  the  hearing  of  a  party  is  evidence,  but  it  is  the 
province  of  the  jury  to  draw  proper  inference  from  his  con- 
duct or  silence."     (Morrill  v.  Rickey,  18  N.  H.  295.) 

It  is  perfectly  evident  from  the  testimony  that  by  her 
neglect  in  not  notifying  the  Boise  Butcher  Co.  that  she  owned 
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the  0.  K.  Meat  Market,  and  that  by  allowing  her  husband 
to  manage  and  represent  himself  to  said  company  as  the 
proprietor  thereof,  she  caused  it  to  make  the  mistake  of 
charging  this  bill  to  him,  and  to  its  loss  of  the  amount  of  the 
bill  if  she  is  now  permitted  to  take  advantage  of  this  mis- 
take. Conceding,  then,  that  this  was  only  her  neglect  and 
that  she  did  not  wilfully  intend  to  cheat  or  defraud  the  com- 
pany, still,  as  was  said  in  Hill  v.  Lowe,  6  Mackay  (D.  C.)y 
428,  **This  would,  therefore,  seem  to  be  a  plain  case  for  the 
application  of  the  well-known  rule  that  if  a  loss  is  to  fall 
on  one  of  two  innocent  parties,  the  one  whose  neglect  or 
lack  of  foresight  made  the  loss  possible  is  the  one  who  must 
bear  the  burden."  However,  it  is  by  no  means  certain  that 
appellant  can  be  said  to  be  an  innocent  party,  or  that  she 
would  actually  suffer  loss  if  compelled  to  pay  the  judgment 
in  this  case,  for  it  is  very  questionable  whether  she  has  not 
actually  in  her  possession  enough  money  received  from  the 
sale  of  the  very  meat  for  which  this  charge  was  made  during 
the  week  before  said  fire,  and  for  the  insurance  money  paid 
for  the  loss  of  the  fixtures  and  goods  in  the  shop,  to  pay  this 
company  the  amount  of  its  judgment  against  her.  Her  tes- 
timony shows  that  the  amount  of  money  received  from  in- 
surance for  loss  of  fixtures  and  stock  on  hand  in  the  shop 
at  the  time  of  the  fire  was  $1,000,  and  her  testimony  further 
shows  that  the  fixtures  at  the  very  most  only  cost  her  $950; 
therefore  a  part  of  this  insurance  must  have  been  for  the 
loss  of  goods.  Then  it  also  appears  that  the  fire  occurred 
on  Saturday  night  or  Sunday  morning,  so  that  the  amount 
of  meat  bought  from  respondent  that  week  and  sold  by  the 
0.  K.  Meat  Market  had  not  been  paid  for,  and  as  appellant 
had  the  proceeds  from  sales  of  the  market  that  week  placed 
in  the  bank  to  her  account,  part  of  the  $900  in  controversy 
in  this  action  must  have  been  received  by  her  from  sales  of 
said  meat  purchased  of  respondent  and  not  paid  for,  and  from 
said  insurance  money.  But  respondent  company  made  the 
mistake  of  thinkinp:  that  her  husband  owned  the  meat  market 
and  of  bringing  the  original  action  in  the  justice's  court  to 
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collect  its  bill  for  this  meat  and  other  goods  sold  to  her  hus- 
band, and  delivered  at  said  market,  against  him  instead  of 
bringing  it  against  her.  If  it  had  brought  the  action  against 
her,,  there  is  no  question  but  that  a  judgment  against  her  for 
the  debt  would  have  been  obtained.  So  far  as  appears  from 
the  record,  neither  the  appellant  nor  her  husband  attempted 
to  correct  that  mistake  of  said  company,  neither  one  of  them 
went  to  it  and  oifered  to  pay  the  bill,  though  they  must  both 
have  known  it  was  unpaid,  but  they  allowed  the  company, 
which  was  still  ignorant  of  the  real  facts  in  the  matter,  to 
commence  an  action  in  said  justice's  court  against  appellant's 
husband  and  recover  judgment  in  said  court  against  him  for 
the  full  amount  of  its  said  bill;  and  that  judgment  is  now 
the  basis  of  this  action  against  appellant.  The  original  debt 
is  merged  into  said  judgment  and  cannot  be  inquired  into 
here ;  it  is  now  res  adjudicaia.  If  the  mistake  made  by  re- 
spondent in  giving  credit,  and  also  in  bringing  the  action 
against  the  wrong  party  was  caused  by  the  actions  and  by  the 
silence  of  appellant,  and  no  lack  of  ordinary  business  pru- 
dence and  reasonable  diligence  can  be  attributed  to  respond- 
ent, then  we  think  appellant  should  be  estopped  from  denying 
that  the  appellant's  ownership  of  the  0.  K.  Meat  Market  was 
not  rA.1,  and  from  now  asserting  that  it  was  in  fact  her  sepa- 
rate property  and  not  community  property,  to  the  loss  of  said 
company. 

In  Johnson  v.  Byler,  38  Tex.  606,  it  is  held  that,  "A  party 
is  estopped  by  his  acts  whenever  he  has  gained  an  undue 
advantage  and  has  caused  his  adversary  a  loss  or  injury." 
In  the  case  at  bar,  if  appellant  is  allowed  to  dispute  the 
apparent  facts  which  respondent  relied  on  as  real  when  it 
extended  credit  to  her  husband,  she  will  certainly  gain  an 
advantage,  and  the  respondent  will  suffer  a  loss.  Bigelow 
on  Estoppel,  6th  ed.,  607,  gives  the  rule  in  regard  to  estoppel 
by  conduct  as  follows:  **It  is  now  a  well-established  principle 
that  where  the  true  owner  of  property,  for  however  short  a 
time,  holds  out  another,  or,  with  knowledge  of  his  own  right, 
allows  another  to  appear,  as  the  owner  of  or  as  having  full 
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power  of  disposition  over  the  property,  the  same  being  in  the 
latter 's  actual  possession,  and  innocent  third  parties  are  thus 
led  into  dealing  with  such  apparent  owner,  they  will  be  pro- 
tected  This    rule    applies   to    married  women    doing 

business  for  themselves  under  the  statutes.'* 

The  fourth  error  assigned  by  appellant  is  in  substance  that 
the  verdict  is  contrary  to  law  because  the  jury  had  no  right 
to  find  a  judgment  against  the  defendant  under  the  facts 
proved  by  the  evidence  in  the  case.  This  point  is,  we  think, 
sufficiently  covered  by  what  we  have  held  in  regard  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  The  fifth 
and  sixth  assignments  of  error  relate  to  instructions  of  the 
court  given  to  the  jury,  and  to  instructions  asked  for  by  the 
defendant  and  refused  by  the  court.  The  instructions  given 
to  the  jury  by  the  court  perhaps  to  some  extent  went  beyond 
the  questions  properly  embraced  in  the  issues  made  by  the 
pleadings,  but,  taken  as  a  whole,  we  do  not  think  they  show 
error  sufficient  to  warrant  us  in  concluding  that  they  misled 
the  jury  as  to  the  law  of  the  case  to  the  prejudice  of  the 
defendant.  It  is  not  proper  to  detach  one  instruction  from 
the  others  and  assail  it  on  the  ground  that  it,  taken  alone, 
does  not  fully  or  accurately  state  the  law,  when,  if  taken 
and  construed  with  the  other  instructions  given,  there  is  no 
error  sufficient  to  mislead  the  jury  as  to  the  law  relating  to 
the  material  issues  of  the  case.  We  do  not  think  these  in- 
structions taken  together  show  any  prejudicial  error  for  which 
the  verdict  should  be  disturbed.  As  to  the  instructions  asked 
for  by  defendant  and  refused  by  the  court,  having  held  that 
there  is  no  reversible  error  in  the  instructions  that  were 
given,  we  find  no  reversible  error  in  the  refusal  of  the  court 
to  give  said  instructions  asked  for  by  defendant. 

We  have  examined  defendant's  seventh  and  last  assignment 
of  error,  which  relates  to  the  sufficiency  of  the  complaint  to 
state  a  cause  of  action,  to  the  overruling  of  defendant's  motion 
to  have  the  jury  instructed  to  bring  in  a  verdict  for  the  de- 
fendant, and  as  to  alleged  errors  which  occurred  at  the  trial, 
and  we  conclude  that  the  same  is  without  merit. 


Digitized  by 


Google 


Nov.  1914.]  KENNiiDY  V.  TuttlS.  4d5 

Opinion  of  the  Court — Sullivan,  C.  J. 

From  an  examination  of  the  entire  record  in  this  case,  we 
do  not  find  that  it  shows  prejudicial  error  against  the  appel- 
lant, and  the  judgment  of  the  court  below  is,  therefore, 
affirmed.     Costs  are  awarded  to  respondent. 

Sullivan,  C.  J.,  concurs. 


(November  7,  1914.) 


JOHN  R.  KENNEDY,  Respondent,  v.  JESSE  B.  TUTTLB, 
THE  HOME  LAND  CO.,  HESTER  A.  DAVIS  et  al., 
Appellants. 

[144  Pac.  336.] 

Title  to  Land— Action  to  Quiet— Sufficiencty  of  Evidence. 

1.    The  evidence  held  sufficient   to  sustain  the  findings  of  the 
court 

APPEAL  from  the  District  Conrt  of  the  Third  Judicial 
District  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  to  quiet  title  to  certain  islands  in  Boise  river.  Judg- 
ment quieting  title  to  part  of  the  land  involved  in  favor  of 
plaintiff  and  a  part  of  the  land  in  favor  of  some  of  the  de- 
fendants.   Judgment  affirmed. 

B.  S.  Crow,  C.  S.  Hunter,  Richards  &  Haga,  Hawley, 
Puckett  &  Hawley,  for  Appellants. 

Milton  G.  Cage  and  Frawley  &  Block,  for  Respondent. 

SULLIVAN,  C.  J. — This  action  was  commenced  by  the 
plaintiff  to  quiet  title  to  a  tract  of  land  situated  in  sections 
4  and  5  of  township  2  north,  range  2  east,  and  sec.  32  of  town- 
ship 4  north,  range  2  east,  said  tract  consisting  of  islands 
in  Boise  river  and  embracing  a  portion  of  what  was  oflScially 
surveyed  by  the  government  on  October  31,  1868,  and  there- 
after officially  platted  as  lot  17.  Said  lot  17  as  officially  sur- 
veyed and  platted  was  situated  in  section  5  of  said  township  3. 
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The  appellants  were  made  defendants  by  reason  of  their 
claiming  some  right  or  interest  in  and  to  said  land.  They 
answered,  setting  up  their  interest,  and  it  appears  therefrom 
that  the  Home  Land  Company  claims  some  rights  under  con- 
tract with  the  appellant  Davis,  and  that  appellant  Tuttle 
claims  under  a  squatter's  homestead  right,  alleging  that  said 
land  is  unsurveyed,  a  part  of  the  public  domain  and  subject 
to  settlement  by  a  homesteader.  There  were  other  defend- 
ants who  disclaimed  any  interest  in  said  land. 

The  court  by  its  judgment  quieted  title  to  a  portion  of  said 
land  in  the  respondent  Kennedy  and  to  a  part  in  Hester  A. 
Davis  and  the  Home  Land  Company,  and  decreed  that  appel- 
lant Tuttle  had  no  right  or  interest  in  and  to  any  portion 
of  said  land.     The  appeal  is  from  the  judgment. 

Several  errors  were  assigned  which  are  to  the  effect  that 
the  court  erred  in  finding  that  appellant  Davis  was  not  enti- 
tled to  all  of  the  land  described  in  her  cross-complaint,  and 
in  finding  that  any  portion  of  the  land  claimed  had  accreted 
to  lot  17  in  sec.  5,  and  in  finding  that  the  boundary  of  lots 
4  and  5  of  sec.  4  and  lot  17  of  sec.  5  T^as  not  the  section  line, 
and  in  not  finding  that  the  middle  of  the  stream  was  the 
boundary  line  between  said  lots. 

The  evidence  consists  of  about  400  typewritten  pages,  be- 
sides numerous  exhibits. 

It  appears  that  the  islands  involved  have  been  greatly 
changed  since  the  survey  of  1868,  and  the  main  channel  of 
the  river  has  also  changed,  and  the  questions  of  accretion 
and  reliction  are  presented  by  counsel  in  their  briefs  as  bear- 
ing upon  the  decision  in  this  case  under  the  evidence.  After 
an  examination  of  the  evidence  and  the  findings  of  the  court, 
we  are  satisfied  that  the  evidence  sustains  the  findings  of  the 
court  and  that  the  court  did  not  err  in  its  findings  of  fact, 
conclusions  of  law  and  judgment. 

Finding  no  reversible  error  in  the  record,  the  judgment 
must  be  affirmed,  and  it  is  so  ordered,  with  costs  in  favor  of 
the  respondent. 

Truitt,  J.,  concurs. 
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(November  14,  1914.) 

R.  F.  BLUCHER,  Respondent,  v.  MARY  J.  SHAW  et  al., 

Appellants. 

[144  Pac.  342.] 

Real    Estate    Moetgage — Foreclosure — Community   Property — ^Un- 
recorded Deed. 

1.  Where  M.  J.  G.,  daughter  of  J.  H.  G.,  made  an  entry  of  160 
acres  of  land  under  the  homestead  laws  of  the  United  States,  with 
an  understanding  that  her  said  father  should  assist  her  in  improv- 
ing said  land  and  that  she  would  thereafter  convej  to  him  one-half 
of  said  land,  and  after  procuring  patent  from  the  government  for 
such  land  she  conveyed  to  her  said  father  by  deed  in  October,  1904, 
eighty  acres  of  said  land,  and  her  said  father  withheld  said  deed  from 
record  until  January  27,  1913,  and  procured  a  loan  of  over  $4,000 
from  B.  on  the  representation  and  as  shown  by  the  abstract  of 
title  to  said  land  that  the  said  daughter,  M.  J.  G.,  was  the  owner 
of  said  land,  and  the  said  B.  had  no  knowledge  or  information 
which  would  put  her  on  inquiry  as  to  whether  said  J.  H.  G.  and  his 
wife  had  any  interest  in  said  land,  held,  that  the  said  mortgage  is 
a  valid  and  subsisting  lien  on  said  land  and  that  the  trial  court  did 
not  err  in  granting  the  foreclosure  thereof. 

2.  Under  the  provisions  of  sec.  3160,  Rev.  Codes,  every  convey- 
ance of  real  property  other  than  a  lease  for  a  term  not  exceeding 
one  year  is  void  as  against  &ny  subsequent  purchaser  or  mortgagee 
of  the  same  property,  or  any  part  thereof,  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  is  first  duly  recorded. 

3.  The  evidence  held  sufficient  to  show  that  neither  B.  nor  her 
agent  had  any  notice,  constructive  or  otherwise,  of  the  existence 
of  said  deed  conveying  one-half  of  said  land  from  M.  J.  G.,  the 
daughter,  to  J.  H.  G.,  the  father,  prior  to  the  execution  of  said 
mortgage,  and  that  said  mortgage  was  procured  in  good  faith  and 
for  a  valuable  consideration. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  Carl  A.  Davis,  Judge. 

Action  to  foreclose  a  mortgage  on  real  estate.    Judgment 
for  plaintiff.     Affirmed. 

Idaho,  Vol.  26—32 
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Argument  for  Respondent. 

Frank  Butler,  for  Appellants. 

The  actual  possession  of  land  with  the  exercise  of  the  usual 
acts  of  ownership  and  dominion  over  it,  operates  in  law  as 
a  constructive  notice  to  all  the  world  of  the  claim  of  title 
under  which  the  purchaser  holds.  {Talbert  v.  Singleton, 
42  Cal.  390;  Scheerer  v.  Cuddy,  85  Cal.  270,  24  Pac.  713; 
note  in  13  L.  R.  A.,  N.  S.,  49.) 

The  claim  of  Grimmett  to  the  ownership  of  the  80  acres  of 
this  property  used  as  his  residence  is  fully  substantiated  by 
the  evidence  and  fulfills  all  the  requirements  laid  down  in 
the  general  rule.  {International  Harvester  Co,  v.  Myers,  86 
Kan.  497,  121  Pac.  500,  39  L.  R.  A.,  N.  S.,  528;  Century  Dig., 
sees.  344-353;  Dec.  Dig.,  sec.  154.) 

Having  readily  accessible  means  of  acquiring  knowledge 
of  a  fact,  which  subsequent  purchaser  might  have  ascertained 
by  inquiry,  is  equivalent  to  notice  and  knowledge  of  it. 
{Montgomery  v.  Keppel,  75  Cal.  128,  7  Am.  St.  125,  19  Pac. 
178;  Seattle  v.  Crewdson,  124  Cal.  577,  57  Pac.  463;  Eversdon 
V.  Mayhem,  65  Cal.  163,  3  Pac.  641;  WUhoit  v.  Lyons,  98  Cal. 
409,  33  Pac.  325.) 

^'Possession  under  apparent  claim  of  ownership  is  notice 
to  purchasers  of  whatever  interest  the  person  actually  in  pos- 
session has  in  the  fee."  {Kirby  v.  TaUmadge,  160  U.  S.  379, 
16  Sup.  Ct.  349,  40  L.  ed.  463 ;  Carr  v.  Brennan,  166  III.  108, 
57  Am.  St.  119,  47  N.  E.  721;  Cornell  v.  Maltby,  165  N.  Y. 
557,  59  N.  E.  291.) 

''Constructive  notice  of  a  prior  unrecorded  title  is  as  effec- 
tual as  actual  notice  to  defeat  title  of  a  subsequent  purchaser." 
{Anthony  v.  Wheeler,  130  111.  128,  17  Am.  St.  281,  22  N.  E. 
494;  McAlpim  v.  Resch,  82  Minn.  523,  85  N.  W.  545.) 

John  F.  Nugent,  for  Respondent. 

If  the  person  in  possession  of  realty  himself  misleads  the 
prospective  mortgagee  and  by  words  and  acts  induces  him  to 
believe  that  the  land  belongs  to  the  holder  of  the  apparent 
title,  he  cannot  afterward  be  heard  to  say  that  the  fact  of  his 
possession  was  notice  of  his  rights  or  that  it  was  a  circum- 
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stance  putting  the  prospective  mortgagee  upon  inquiry  as  to 
such  rights.  Qrimmett  cannot  claim  the  benefit  of  the  rule, 
and  is  estopped  from  now  asserting  ownership  of  the  prem- 
ises in  himself.  (Eastwood  v.  Standard  Mines  &  M,  Co,,  11 
Ida.  195,  81  Pac.  382 ;  Farher  v.  Page  &  Mott  Lumber  Co.,  20 
Ida.  354,  118  Pac.  664;  Froman  v.  Madden,  13  Ida.  138,  88 
Pac.  894;  Filipini  v.  Trobock,  134  Cal.  441,  66  Pac.  587.) 

SULLIVAN,  C.  J. — This  action  was  brought  by  the  re- 
spondent to  foreclose  a  mortgage  upon  certain  real  estate 
situated  in  Ada  county,  which  mortgage  was  given  to  secure 
a  principal  of  $4,450  and  interest.  The  mortgage  also  pro- 
vides for  an  attorney's  fee.  The  court  made  findings  of  fact, 
conclusions  of  law  and  entered  a  decree  in  favor  of  the  re- 
spondent for  the  foreclosure  of  said  mortgage  and  for  a 
deficiency  judgment  against  all  of  the  appellants  except  Bell- 
zina  Orimmett  in  case  the  land  did  not  sell  for  sufficient  to 
pay  the  amount  of  the  judgment.  The  appeal  is  on  behalf 
of  J.  H.  Grimmett  and  Bellzina  Qrimmett,  his  wife. 

It  appears  from  the  record  that  the  mortgage  and  notes 
involved  in  this  action  were  executed  by  J.  H.  Qrimmett,  Quy 
Shaw  and  Mary  Jane  Shaw,  his  wife.  The  title  of  record  of 
said  land  stood  in  the  name  of  Mary  J.  Qrimmett,  she  having 
entered  it  as  a  homestead  under  the  land  laws  of  the  United 
States.  Mary  J.  Shaw  is  the  daughter  of  J.  H.  Qrimmett 
and  his  wife,  Bellzina  Qrimmett.  She  entered  said  land  in 
the  year  1902  and  thereafter  procured  title  from  the  govern- 
ment. There  was  an  understanding  or  agreement  between 
the  father  and  daughter  that  they  would  all  reside  upon  the 
land,  and  after  the  daughter  had  procured  title  thereto  she 
would  convey  to  J.  H.  Qrimmett  one  80-acre  tract  of  the  land 
included  in  said  entry,  and  in  compliance  with  said  contract, 
Mary  J.  conveyed  to  her  father  80  acres  of  said  land,  about 
the  month  of  October,  1904.  J.  H.  Qrimmett  withheld  said 
deed  from  record  until  the  27th  of  January,  1913,  and  the 
abstract  of  title  to  said  land  showed  the  title  to  be  in  Mary 
J.  Qrimmett. 

In  about  the  month  of  November,  1904,  Mary  J.  Qrimmett 
and  the  defendant  Quy  Shaw  were  married,  and  soon  there- 


Digitized  by 


Google 


500  Blucher  V,  Shaw.  [26  Idaho, 

Opinion  of  the  Court — Sullivan,  C.  J. 

after  removed  from  said  land,  and  with  the  exception  of  a 
few  months  have  not  resided  on  it  since. 

On  December  14,  1908,  the  plaintiff  and  her  brother  loaned 
to  Mary  J.  and  Guy  Shaw  and  J.  H.  Qrimmett  $4,000  and 
took  a  promissory  note  for  said  sum  of  money  so  loaned,  signed 
by  said  defendants,  the  payment  of  which  promissory  note 
was  secured  by  said  mortgage  on  said  land  and  a  water  right 
which  had  been  procured  in  the  name  of  J.  H.  Grimmett  and 
used  for  the  purpose  of  irrigating  said  land.  Said  promis- 
sory note  became  due  on  December  14, 1911,  and  was  not  paid, 
and  new  notes,  one  in  the  sum  of  $4,000,  representing  the  prin- 
cipal, and  one  in  the  sum  of  $450,  representing  the  accrued 
interest  and  costs,  were  executed  by  said  Mary  J.  and  Guy 
Shaw  and  J.  H.  Grimmett  for  the  purpose  of  having  the  first 
mortgage  canceled,  and  a  mortgage  was  executed  by  said  de- 
fendants upon  said  land  and  water  right  to  secure  said  two 
promissory  notes,  and  the  mortgage  given  in  1908  was  satisfied 
of  record. 

The  defense  of  Bellzina  Grimmett  is  based  upon  the  ground 
that  she  and  her  husband  were  residing  upon  said  land  at 
the  time  the  said  mentioned  mortgages  were  executed,  and 
that  she  had  no  knowledge  or  information  in  regard  to  the 
execution  of  said  mortgages  and  that  the  80  acres  of  land 
conveyed  to  her  husband  by  her  daughter  was  community 
property  and  her  home  and  residence. 

Considerable  testimony  was  taken  by  the  trial  court  upon 
the  several  issues  made  by  the  pleadings  and  the  court  made 
findings  of  fact  and  conclusions  of  law  in  favor  of  the  con- 
tentions of  the  plaintiff,  and  concluded  that  said  mortgage 
was  executed  and  delivered  to  plaintiff  by  the  defendants, 
Mary  J.  Shaw,  Guy  Shaw  and  J.  H.  Grimmett,  and  that 
neither  the  plaintiff,  her  brother,  nor  her  agent  had  notice 
of  said  unrecorded  deed  from  Mary  J.  Grimmett  to  J.  H. 
Grimmett  for  80  acres  of  said  land,  and  that  plaintiff  loaned 
said  sum  of  money  to  the  defendants  in  good  faith  and  with- 
out any  knowledge  or  information  that  the  appellant,  Bell- 
zina Grimmett,  had  any  interest  whatever  in  said  land.  It 
appears  from  the  record  that  in  the  month  of  October,  1904, 
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Mary  J.  Grimmett  conveyed  eighty  acres  of  land  to  her  father, 
J.  H.  Grimmett,  and  that  he  withheld  the  deed  from  record 
from  that  time  until  January  27,  1913,  and  it  also  appears 
that  neither  the  plaintiff  nor  her  agent  had  any  information 
in  regard  to  said  conveyance,  and  the  evidence  clearly  shows 
that  the  respondent  is  a  mortgagee  in  good  faith.  Sec.  3160, 
Rev.  Codes,  provides  as  follows : 

"Every  conveyance  of  real  property  other  than  a  lease 
for  a  term  not  exceeding  one  year,  is  void  as  against  any  sub- 
sequent purchaser  or  mortgagee  of  the  same  property,  or  any 
part  thereof,  in  good  faith  and  for  a  valuable  consideration, 
whose  conveyance  is  first  duly  recorded." 

The  abstract  of  title  furnished  by  J.  H.  Grimmett  to  the 
respondent  showed  the  title  in  Mary  J.  Grimmett,  and  the 
evidence  shows  that  J.  H.  Grimmett  informed  the  respondent 
and  her  agent  that  Mary  J.  (Grimmett)  Shaw  owned  said 
land.  After  the  husband,  J.  H.  Grimmett,  had  so  informed 
the  respondent  and  her  agent,  it  certainly  would  have  been 
presumptuous  on  their  part  to  go  to  Bellzina  Grimmett,  his 
wife,  and  inquire  of  her  whether  she  owned  any  interest  in 
said  land,  since  they  had  no  notice  or  intimation  whatever 
that  she  had  any  interest  in  said  land. 

We  find  the  evidence  amply  sufficient  to  sustain  the  findings 
and  judgment.  The  judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered,  with  costs  in  favor  of  the  respondent. 

Truitt,  J.,  concurs. 
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(November  9,  1914.) 

GEORGE  E.  WYCOPP,  Plaintiff,  v.  J.  R.  STRONG,  Clerk 
of  the  City  of  Moscow,  Defendant. 

[144  Pac.  341.] 

Cmr    Clekk— Duties     of — Ministbbul — Sbwkb     Contract — Accept- 
ance OF  Seweb  by  City — Fiscal  Teae — Taxes  Levied  foe. 

1.  Where  a  eitj  council  allows  a  claim  and  directe  the  city  clerk 
to  draw  a  warrant  in  pajment  thereof,  and  he  refuses  to  do  so,  he 
may  be  compelled  to  issue  and  countersign  sueh  warrant  by  writ  of 
mandate,  as  such  duty  is  merely  ministerial  and  requires  no  exercise 
of  discretion  on  the  part  of  the  clerk. 

2.  Where  a  contract  is  within  the  exercise  of  the  powers  and 
duties  of  a  city  council,  and  the  city  accepts  the  work  done  und^sr 
such  .contract,  it  must  pay  for  it. 

3.  The  fiscal  year  of  certain  municipalities  under  the  law  coxa- 
mences  on  the  first  Tuesday  in  May,  and  the  enactment  of  a  law 
allowing  one-half  of  the  taxes  levied  for  city  purposes  to  be  paid 
before  the  first  Monday  in  January  following  and  the  other  half 
before  the  first  Monday  in  July  following,  only  changes  the  time 
of  the  payment  of  the  taxes  and  does  not  deprive  the  city  of  the 
amount  of  taxes  levied  for  the  fiscal  year,  even  though  such  taxes 
were  not  collected  during  the  fiscal  year  for  which  they  were  levied. 

Original  application  for  a  writ  of  mandate  to  compel  the 
city  clerk  of  the  city  of  Moscow  to  issue  and  countersign  a 
certain  warrant.    Writ  granted. 

C.  J.  Orland,  for  Plaintiff. 

Mandamus  is  the  only  remedy  open  to  the  plaintiff.  The 
council  has  audited  and  allowed  the  claim  of  the  plaintiff, 
and  ordered  a  warrant  drawn  therefor,  and  the  clerk,  assum- 
ing that  the  claim  is  illegal,  has  refused  to  perform  the  min- 
isterial duty,  required  of  him  by  law,  of  issuing  such  war- 
rant. {Rice  V,  Owinn,  5  Ida.  394,  49  Pac.  412;  Wood  v. 
Strother,  76  Cal.  545,  9  Am.  St.  249,  18  Pac.  766 ;  People  v. 
Flagg,  16  Barb.  (N.  Y.)  503;  Ireland  v.  Eunnel,  90  Iowa, 
98,  57  N.  W.  715 ;  Idalio  Power  etc,  Co,  v,  Stephenson,  16  Ida. 
418,  101  Pac.  821 J  Montgomery  v.  State,  35  Neb.  655,  53 
N.  W.  568.) 
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Where  there  is  no  lack  of  power  upon  the  part  of  a  munici- 
pality to  make  a  contract  for  the  performance  of  labor,  or  the 
furnishing  of  material  in  its  behalf,  upon  a  contract  which 
is  irregular,  and  fatally  defective,  but  it  is  performed,  the 
municipality  receiving  and  retaining  the  benefit  thereof  will 
be  held  liable  upon  an  implied  contract  for  the  reasonable 
value  of  such  labor  or  service.  {Moore  v.  Hupp,  17  Ida.  232, 
105  Pac.  209 ;  Schipper  v.  Aurora,  121  Ind.  154,  22  N.  E.  878, 
6  L.  R.  A.  318;  Hitchcock  v.  Galveston,  96  U.  S.  341,  24 
L.  ed.  659 ;  Moore  v.  Mayor  etc,  of  N.  Y,,  73  N.  Y.  238,  29 
Am.  Rep.  134;  Rogers  v.  Omaha,  76  Neb.  187,  107  N.  W.  214; 
City  of  Logansport  v,  Dykeman,  116  Ind.  15,  17  N.  E.  587 ; 
Ward  V.  Town  of  Forest  Grove,  20  Or.  355,  25  Pac.  1020; 
Miles  V.  Holt  County,  86  Neb.  238,  125  N.  W.  527,  27  L.  R.  A., 
N.  S.,  1130;  1  Abbott  on  Municipal  Corporations,  p.  623.) 

G.  G.  Pickett,  for  Defendant,  files  no  brief. 

SULLIVAN,  C.  J. — This  is  an  original  application  for  a 
writ  of  mandate  to  J.  R.  Strong,  city  clerk  of  the  city  of 
Moscow,  for  the  purpose  of  requiring  him  to  issue  and  coun- 
tersign a  warrant  on  the  treasurer  of  said  city  for  the  sum 
of  $5,500  which  has  been  allowed  by  the  city  to  the  plaintiff 
upon  his  claim  for  material  and  labor  in  the  construction  of 
certain  sewers  in  the  said  city  of  Moscow. 

After  the  material  had  been  furnished  and  the  work  done, 
the  plaintiff  filed  with  the  city  his  verified  claim  therefor, 
which  was  audited  and  allowed  by  the  city  council  and  the 
defendant  was  directed  to  draw  and  countersign  a  warrant 
on  the  city  therefor,  and  the  clerk  thereupon  refused  to  draw 
said  warrant  and  entered  upon  the  minutes  the  following: 
"The  city  clerk  at  this  time  gave  notice  to  the  city  council 
of  his  refusal  to  comply  with  the  order  of  the  council  and 
hereby  does  refuse  to  draw  such  warrant  for  the  reason  that 
he  is  informed  and  believes  that  the  said  claim  was  and  is 
illegal  and  void."  And  said  clerk  has  ever  since  refused  to 
draw  said  warrant,  and  this  proceeding  was  instituted  for 
the  purpose  of  procuring  a  mandate  commanding  the  clerk 
to  issue  such  warrant  to  the  plaintiff. 
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The  act  required  to  be  done  by  the  clerk  in  this  matter  is 
a  duty  pertaining  to  his  office;  it  is  merely  ministerial  and 
requires  the  exercise  of  no  discretion  on  the  part  of  the  clerk 
after  the  council  has  directed  him  to  draw  the  warrant.  (See 
Ord.  No.  6  of  the  City  of  Moscow; also  sec.  2262,  Rev.  Codes.) 
It  is  not  the  duty  of  the  clerk  to  supervise  the  action  of  the 
city  council  in  allowing  the  claims  against  the  city.  If  their 
action  did  not  meet  with  the  approval  of  the  clerk,  he  cannot 
defeat  or  control  the  council's  action  in  making  contracts  or 
in  the  expenditure  of  money  by  refusing  to  issue  or  counter- 
sign warrants  that  the  council  directs  him  to  issue.  (As  ap- 
plicable to  the  point  here  in  question,  see  People  v.  Flagg, 
16  Barb.  (N.  Y.)  503;  Rice  v.  Qmnn,  5  Ida.  394,  49  Pac.  412.) 

If  the  city  clerk  may  decide  whether  a  warrant  shall  be 
drawn  or  not  in  payment  of  a  claim  against  the  city,  then  the 
act  of  council  in  allowing  or  disallowing  the  claim  would  be 
an  idle  act.  The  city  under  the  provisions  of  the  law  has 
the  right  to  construct  sewers  and  to  pay  for  the  same  out  of 
the  general  fund  or  by  special  assessments.  The  record 
shows  that  the  city  contracted  for  said  improvements;  that 
they  were  constructed  by  the  plaintiff;  that  the  city  accepted 
them;  that  it  allowed  the  claim  of  plaintiff  therefor,  and 
ordered  the  warrant  drawn  for  the  payment  of  the  same. 
Even  if  the  law  were  not  technically  complied  with  in  letting 
said  contract  and  in  doing  the  work,  and  the  city  thereafter 
accepted  it  and  appropriated  the  work  to  its  benefit,  it  cer- 
tainly must  pay  for  it,  especially  where  there  is  no  fraud 
charged  in  the  letting  of  such  contract.  A  contract  because 
of  some  irregularity  or  informality  in  the  time  or  manner  of 
its  execution  may  be  illegal  and  incapable  of  enforcement, 
but  where  such  contracts  are  within  the  usual  exercise  of 
the  powers  and  duties  of  the  city  council  and  the  work  and 
materials  are  accepted  by  the  city,  it  must  pay  for  them. 

Some  question  is  raised  by  the  answer,  out  of  what  funds 
this  claim  must  be  paid.  It  is  conceded  that  there  is  suffi- 
cient in  the  general  fund  for  that  purpose  and  more  than 
sufficient,  and  the  question  is  mooted,  as  to  levies  made  in 
1913,  when  half  of  the  taxes  realized  therefrom  are  paid  in 
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January  and  the  other  half  in  July,  whether  the  half  paid 
in  July  is  subject  to  the  payment  of  debts  accruing  during 
the  former  fiscal  year  of  the  city.  Under  the  law  the  fiscal 
year  of  certain  municipalities  commences  on  the  first  Tuesday 
in  May,  and  the  enactment  of  the  law  allowing  one-half  of  the 
tax  to  be  paid  before  the  first  Monday  in  January  and  the 
other  half  before  the  first  Monday  in  July  only  changes  the 
time  of  the  payment  of  the  taxes  and  cannot  deprive  the  city 
for  each  fiscal  year  of  the  amount  of  taxes  levied  for  that 
year.  The  fact  that  the  time  for  the  collection  of  taxes  may 
be  made  after  the  commencement  of  a  fiscal  year  from  that 
in  which  they  were  levied  wpuld  not  deprive  the  city  of  the 
taxes  levied  for  any  fiscal  year,  even  though  they  were  col- 
lected in  a  succeeding  fiscal  year. 

For  the  reasons  above  stated,  the  peremptory  writ  as 
prayed  for  must  be  granted,  and  it  is  so  ordered,  with  costs 
in  favor  of  the  plaintiff, 

Truitt,  J.,  concurs. 


(November  16,  1914.) 

LILLIE  THIESSEN,  Appellant,  v.  THE  CITY  OP  LEWIS- 
TON,  Respondent. 

[144  Pac.  548.] 

Public  Highway — Common-law  Dedication — Acceptance  and  User 
BY  THE  Public — Acceptance  or  Part  Dedication — Statutory 
Dedication. 

1.  Where  a  strip  of  land  is  by  parol  agreement  dedicated  to  the 
public  for  a  highway,  and  the  public  by  user  accepts  of  such  portion 
thereof  as  is  in  condition  to  be  traveled  but  does  not  accept  by  user 
the  part  thereof  over  which  travel  is  prevented  by  a  steep  bluff  or 
hill;  held,  that  the  dedication  only  applies  to  the  portion  of  said 
tract  accepted  and  used  by  the  public. 

2.  Where  obstructions  are  placed  wrongfully  upon  a  part  of  a 
street  or  highway,  they  do  not  work  a  forfeiture  of  any  rights  of  the 
public  to  the  portion  of  Buch  street  or  highway  obstructed,  however 
long  continued. 
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APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.  Hon.  Edgar  C.  Steele,  Judge. 

Action  to  quiet  title  to  a  .portion  of  a  certain  street  in  the 
city  of  Lewiston,  Idaho.  Both  parties  appeal.  Judgment 
affirmed. 

Dwight  Hodge,  for  Appellant  Thiessen. 

It  is  clear  from  Boise  City  v.  Wilkinson,  16  Ida.  150,  102 
Pac.  148,  as  well  as  Boise  City  v.  Hon,  14  Ida.  272,  94  Pac. 
167,  and  Hanson  v.  Proffer,  23  Ida.  705,  714,  132  Pac.  573, 
that  this  court  is  committed  to  i^e  doctrine  that  a  municipal 
corporation  may  be  estopped  to  assert  a  claim  to  streets.  The 
character  of  the  acts  which  the  municipality  must  have  done 
or  neglected  to  do  may  from  these  decisions  be  fairly  defined 
to  be  such  as  indicate  a  disclaimer  and,  in  the  absence  of 
estoppel,  such  as  would  work  injury  or  practical  fraud  to  the 
claimant. 

Examined  from  this  point  of  view,  the  acts  of  commission 
and  omission  on  respondent's  part  cannot  sustain  the  trial 
court's  findings. 

**  Where  the  right  to  a  highway  depends  solely  upon  user 
by  the  public,  its  width  and  the  extent  of  the  servitude  im- 
posed on  the  land  are  measured  and  determined  by  the  char- 
acter and  extent  of  the  user,  for  the  easement  cannot  upon 
principle  or  authority  be  broader  than  the  user."  (13  Cyc. 
488;  Montgomery  v.  Somers,  50  Or.  259,  90  Pac.  674.) 

Fred  E.  Butler,  for  Appellant  City  of  Lewiston. 

The  acceptance  of  a  dedicated  highway  may  be  either  ex- 
press or  implied.  **  Where  the  acceptance  is  by  long  con- 
tinued user,  then,  of  course  it  is  not  necessary  to  produce 
record  evidence."     (Elliott,  Roads  &  Streets,  sees.  151,  153.) 

It  is  not  necessary  that  every  foot  of  the  dedicated  high- 
way, both  in  width  and  in  length,  be  used  as  a  highway ;  and 
it  is  not  necessary  that  every  foot  of  such  dedicated  road  be 
worked  at  the  public  expense  to  show  an  acceptance.  {Meser- 
vey  V.  Gulliford,  14  Ida.  133,  93  Pac.  780;  Elliott  on  Roada 
and  Streets,  2d  ed.,  sec.  174.) 
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It  being  unnecessary  to  use  this  strip  for  its  entire  length, 
the  respondent  did  not  make  a  cut  in  the  hill  any  more  than 
it  would  be  required  to  bridge  a  stream  which  crossed  a 
public  highway,  until  such  time  as  it  was  deemed  necessary 
by  the  public  authorities.  {Boise  City  v.  Hon,  14  Ida.  272, 
94  Pac.  167.) 

"It  is  not  necessary  to  an  acceptance  of  an  offer  to  dedicate 
land  for  a  street  that  every  street,  or  all  of  any  street,  should 
be  forthwith  opened  and  used  when  platted.*'  (13  Cyc.  464, 
465,  469 ;  Stewart  v.  Cordey,  122  Ala.  179,  27  So.  303 ;  Brewer 
V.  City  of  Pine  Bluff,  80  Ark.  489,  97  S.  W.  1034;  Augusta 
V.  Tyner,  197  111.  242,  64  N.  E.  378.) 

After  Mr.  Thompson  and  his  grantees  acted  upon  the  ex- 
press dedication  of  Mr.  Phillips  they  have  the  right  to  demand 
that  Mr.  Phillips  and  his  grantees  keep  their  portion  of  the 
street  open  and  especially  so  when  the  city  is  ready  to  im- 
prove. 

''Where  a  dedication  has  been  made,  whether  under  stat- 
ute or  under  the  common  law,  and  accepted  by  the  public, 
it  becomes  irrevocable  ....  One  can  dedicate  land  as  a 
street  or  alley  that  cannot  be  traveled  in  any  manner  until 
the  proper  authorities  work  it  or  prepare  it  for  travel." 
(Hamon  V.  Proffer,  23  Ida.  705,  132  Pac.  573.) 

TRUITT,  J. — This  action  was  conmaenced  by  the  appellant, 
Lillie  Thiessen,  against  the  respondent,  the  city  of  Lewiston 
to  quiet  title  to  a  certain  tract  of  land  within  the  limits  of 
said  city.  At  the  time  the  road  about  which  the  controversy 
in  this  case  arose  was  opened  for  travel,  said  land  was  not 
within  the  limits  of  the  city,  but  some  years  ago  the  city 
limits  were  extended  over  and  beyond  this  land.  To  the 
complaint  the  respondent  filed  its  answer  and  specifically 
pleaded  that  the  respondent  city  is  the  owner  of  an  easement 
for  street  and  highway  purposes  over  a  strip  of  land  twenty- 
five  feet  in  width  and  east  of  the  west  line  of  sec.  32,  town- 
ship 36  north,  range  5  west  of  Boise  Meridian,  and  extending 
from  the  southern  line  of  Main  street  in  said  city  in  a 
southerly  direction  for  a  distance  of  forty  rods,  more  or  less, 
to  the  southern  extremity  of  the  land  alleged  in  the  complaint 
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to  be  owDed  by  the  appellant  in  this  case,  said  strip  being 
the  west  twenty-five  feet  of  said  land.  The  principal  ques- 
tion involved  in  this  case  is  whether  the  said  city  is  the  owner 
of  an  easement  over  this  strip  of  land  for  street  and  high- 
way purposes.  The  title  of  the  other  portion  of  the  land 
described  in  the  complaint  is  not  questioned  in  this  case.  The 
action  was  duly  tried  by  the  court  below,  and  after  considera- 
tion thereof  it  made  certain  findings  of  fact  and  conclusions 
of  law  and  entered  a  judgment  in  accordance  therewith, 
wherein  and  whereby  it  was  adjudged  and  decreed  that  the 
title  to  the  following  portion  of  said  land  be  forever  quieted 
in  the  plaintiff  and  that  the  defendant  and  its  successors  in 
interest  be  and  forever  are  barred  from  all  right,  claim  and 
title  thereto,  to  wit:  **A  strip  of  land  twenty-five  feet  wide 
off  the  west  side  of  the  heretofore  described  premises,  begin- 
ning at  a  point  540  feet  south  from  the  point  where  the  west 
line  of  said  section  thirty-two  (32),  township  thirty-six  (36) 
north,  range  five  (5)  west  of  Boise  Meridian  intersects  the 
south  line  of  said  Main  street,  extending  to  the  southern  end 
of  said  premises.''  And  it  was  further  adjudged  and  decreed 
by  the  court,  **that  the  defendant  has  a  right  of  way  for 
street  purposes  over  a  strip  of  land  twenty-five  feet  wide  off 
from  the  west  side  of  the  hereinbefore  described  premises, 
beginning  at  a  point  where  the  west  line  of  said  section  thirty 
two  aforesaid  intersects  the  south  line  of  Main  street  in  the 
city  of  Lewiston  and  extending  southward  along  said  sec- 
tion line,  a  distance  of  five  hundred  and  forty  (540)  feet." 
Briefly  stated,  the  judgment  and  decree  awards  the  northern 
540  feet  of  said  strip  to  the  city  for  street  or  highway  use, 
and  quiets  the  plaintiff's  title  to  the  remainder  of  said  strip 
extending  south  from  the  southern  end  of  the  540  feet  thereof 
awarded  to  the  city.  This  part  awarded  to  the  plaintiff  is 
about  125  feet  in  length.  Both  parties  claim  the  whole  of 
said  strip  of  land ;  the  plaintiff  claimed  title  in  fee  to  it,  and 
the  defendant  claimed  an  easement  over  it  for  use  as  a  street 
or  public  highway.  Therefore,  they  were  both  dissatisfied 
with  said  judgment  and  decree.  The  plaintiff  appealed  from 
the  part  thereof  unfavorable  to  her,  and  the  city  took  a  cross^ 
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appeal  as  to  the  part  thereof  deemed  unfavorable  to  it.  In 
regard  to  the  appeal  of  the  city,  the  following  stipulation  was 
made  and  filed : 

"It  is  hereby  stipulated  by  and  between  the  parties  to  the 
above-entitled  action,  by  their  respective  attorneys,  that  the 
defendant,  the  city  of  Lewiston,  may  take  its  cross-appeal  in 
said  action  entirely  upon  the  record  to  be  furnished  by  the 
plaintiff  in  said  action,  and  that  said  defendant  will  not  be 
required  to  take  any  steps  to  make  up  the  record  in  said  case, 
and  shall  be  required  duly  to  file  its  briefs  within  the  time 
required  of  a  respondent. 

*' Dated  at  Lewiston,  Idaho,  this  25th  day  of  February, 
1911 

^'DWIGHT  E.  HODGE, 

''Attorney  for  Plaintiff. 
"FEED  E.  BUTLER, 
"Attorney  for  Defendant." 

Whether  the  judgment  of  the  trial  court  in  regard  to  the 
rights  of  the  respective  parties  to  the  said  strip  of  land  is 
correct  or  not  depends  upon  the  correctness  of  its  findings 
of  fact  upon  which  said  judgment  is  based.  And  for  that 
reason  we  deem  it  proper  to  give  said  findings  to  which  ob- 
jections are  made  by  either  party  in  their  respective  assign- 
ments of  error.  No  objection  is  made  to  the  first  one  of 
said  findings,  and  No.  '2  simply  finds  the  plaintiff  to  be  the 
owner  of  the  land  described  in  her  complaint,  and  then  adds 
that  said  land  is  ''subject  to  easement  of  the  defendant  for 
street  purposes  hereinafter  described."  And  to  this  part  of 
said  finding  appellant  objects.  Findings  Nos.  4,  5,  6,  7,  and 
8  are  as  follows: 

"(4)  That  prior  to  the  year  1881  one  William  Phillips 
was  the  owner  of  the  tract  of  land  described  and  referred 
to  in  paragraph  No.  2  of  these  findings;  that  at  that  time 
one  S.  C.  Thompson  was  the  owner  of  the  land  lying  imme- 
diately south  for  a  distance  of  more  than  forty  rods;  that 
•  while  the  said  William  Phillips  was  the  owner  of  said  land  de- 
scribed in  paragraph  No.  2  of  these  findings,  and  while  S.  C. 
Thompson  was  the  owner  of  the  land  lying  immediately  west 
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and  adjoining  the  land  of  the  said  William  Phillips,  the  said 
William  Phillips  and  S.  C.  Thompson  agreed  to  give  and 
dedicate,  and  did  offer  to  give  and  dedicate  to  the  public  a 
highway  extending  from  the  highway  now  known  as  Main 
street  southerly  twenty-five  feet  in  width  on  each  side  of  the 
west  line  of  section  32,  township  36,  north,  range  5  west  of 
Boise  Meridian  for  a  distance  of  forty  rods. 

**  (5)  That  said  highway  was  continuously,  openly  and  un- 
interruptedly traveled  by  the  public  as  a  highway,  for  a  dis- 
tance of  540  feet  southerly  from  the  south  side  of  Main  street 
for  a  period  of  more  than  ten  years  prior  to  January  1,  1893 ; 
that  there  was  a  fence  upon  each  side  of  said  highway  so 
traveled  for  more  than  ten  years  prior  to  the  year  1893. 

'*  (6)  That  the  remainder  of  the  strip  of  land  in  controversy 
in  this  suit,  viz.,  a  strip  of  land  twenty-five  feet  in  width 
and  about  125  feet  long,  measured  along  the  west  line  of 
said  property  described  and  belonging  to  the  plaintiff  in 
this  action  and  southward  from  the  strip  of  land  last  de- 
scribed, and  never  having  been  used  by  the  public  as  a  high- 
way, was  never  accepted  by  the  defendant  as  a  highway  and 
never  used  by  the  public  at  all  as  a  highway  but  was  always 
in  the  open,  notorious  and  continuous  possession  of  the  plain- 
tiff and  her  predecessors  in  interest. 

*'  (7)  That  prior  to  the  year  1898  said  strip  of  land  twenty- 
five  feet  by  540  feet  hereinbefore  found  to  be  used  as  a 
public  highway  has  been  fenced  by  J.  D.  C.  Thiessen,  the 
husband  of  the  plaintiff,  in  his  lifetime  and  by  said  J.  D.  C. 
Thiessen,  since  the  time  of  the  erection  of  the  said  fence, 
and  this  plaintiff,  claimed  openly,  notoriously  and  continu- 
ously, that  the  telephone  poles  in  said  Twenty-first  street  were 
erected  along  the  line  of  said  fence ;  that  the  said  defendant, 
since  the  inclusion  of  the  property  belonging  to  the  plaintiff 
within  the  corporate  limits  of  the  city  of  Lewiston,  has  done 
no  work  upon  said  twenty-five  strip  as  a  public  highway  until 
the  year  1913. 

**  (8)  That  ever  since  the  erection  of  said  fence  by  the  said 
J.  D.  C.  Thiessen,  as  in  the  preceding  paragraph  found, 
that  portion  of  said  public  highway  and  Twenty-first  street 
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lying  immediately  west  of  said  fence  has  been  continuously 
used  by  the  public  as  a  highway  and  street.'' 

There  were  a  large  number  of  witnesses  called  at  the  trial 
of  said  case  and  the  testimony  is  quite  voluminous.  Some 
of  the  witnesses  testified  from  their  memory  regarding  the 
strip  of  land  in  controversy  and  the  length  and  direction  of 
the  old  traveled  road  between  the  lands  of  Thompson  and 
Phillips  and  other  matters  in  connection  therewith,  twenty- 
five  or  thirty  years  ago.  After  so  many  years  they  could 
not  be  expected  to  remember  very  clearly  about  these  matters. 
However,  after  reading  and  considering  all  the  evidence 
taken  together,  we  conclude  that  it  is  sufficient  to  support  the 
finding  of  the  lower  court  in  paragraph  four  of  said  findings 
to  the  effect  that  William  Phillips,  the  owner  of  said  land, 
at  that  time  dedicated  as  a  public  highway  said  strip  of  land 
twenty-five  feet  wide  and  forty  rods  in  length  oflE  the  west 
side  of  the  land  now  owned  by  appellant. 

The  question  of  the  dedication  of  a  street  by  the  owner  of 
the  land  to  the  public  was  before  this  court  in  Boise  City  v. 
Hon,  14  Ida.  272,  94  Pac.  167,  and  the  whole  subject  care- 
fully considered  and  numerous  authorities  bearing  upon  the 
proposition  were  referred  to  and  reviewed.  The  conclusion 
of  the  court  in  that  case  is  stated  as  follows : 

*'It  is  useless  for  us  to  cite  other  cases  upon  this  proposi- 
tion, but  there  are  many  well-considered  cases  holding  that 
dedication  is  complete  when  a  plat  is  filed  showing  streets 
and  alleys  thereon  and  sales  are  made  with  reference  thereto, 
and  that  such  dedication  is  irrevocable,  and  does  not  require 
an  acceptance  on  the  part  of  the  city,  and  we  will  content  our- 
selves with  citing  a  few  of  those  cases :  Steel  v.  City  of  Port- 
land, 23  Or.  176,  31  Pac.  479 ;  Hogue  v.  City  of  Albina,  20  Or. 
182,  25  Pac.  386,  10  L.  B.  A.  673 ;  Carter  v.  City  of  Portland, 
4  Or.  339 ;  Evans  v.  Blankenship,  4  Ariz.  307,  39  Pac.  812 ; 
Bartlett  v.  City  of  Bangor,  67  Me.  460 ;  Great  Northern  Ry. 
Co.  v.  City  of  St,  Paul,  61  Minn.  1,  63  N.  W.  96,  240.'' 

However,  the  facts  in  the  case  at  bar  are  very  different 
from  the  facts  presented  in  Boise  City  v.  Hon,  supra,  for 
in  that  case  the  land  in  controversy  had  been  dedicated  as  a 
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street  by  being  marked  as  such  on  a  plat  of  a  certain  addi- 
tion to  Boise  City.  This  plat  had  been  regularly  filed  and 
sales  made  of  lots  in  the  addition ;  but  in  this  case  the  dedica- 
tion as  claimed  by  the  respondent,  and  as  stated  in  the  find- 
ings of  the  trial  court,  was  an  oral  dedication  of  a  strip  of 
land  for  the  purpose  of  a  rural  or  country  highway  near  the 
city  of  Lewiston,  and  as  there  is  no  writing  or  record  in  re- 
gard to  a  dedication  of  this  kind  such  as  there  is  in  case  of 
a  dedication  by  the  plat  of  a  city  or  town,  or  by  a  written 
instrument  of  some  kind,  from  which  the  intention  of  a  dedi- 
cant  can  be  definitely  ascertained,  it  is  sometimes  diflBcult 
to  determine  his  real  intention  in  regard  to  the  dedication, 
and  the  same  difiSculty  also  exists  as  to  ascertaining  the  in- 
tention of  the  public  in  regard  to  the  acceptance  of  such 
dedication.  But  when  properly  established  by  evidence  an 
oral  dedication  is  valid  and  binding  upon  the  person  making  it 
when  duly  accepted  by  the  public.  It  is  announced  in  a 
note  to  the  case  of  Morgan  v.  Chicago  &  A.  R,  R.  Co,,  96  U.  S. 
716,  24  L.  ed.  743,  that  *'A  parol  dedication  is  good,  as  weU 

as  one  by  deed  or  by  unsealed  writing An  acceptance 

may  be  proved  by  parol,  by  long  public  use,  and  by  acts  of 
recognition  on  the  part  of  proper  public  officers;  or  it  may 
be  presumed  from  the  beneficial  nature  of  the  dedication.** 
And  in  Rector  v,  Hartt,  8  Mo.  448,  41  Am.  Dec.  650,  it  is  held 
that,  **The  doctrine  seems  well-settled  in  America,  that  an 
owner  of  land  may,  without  deed  or  writing,  dedicate  it  to 
public  uses.  No  particular  form  or  ceremony  is  necessary  in 
the  dedication :  all  that  is  required  is  the  assent  of  the  owner 
of  the  land,  and  the  fact  of  its  being  used  for  the  public 
purposes  intended  by  the  appropriation."  However,  the  re- 
spondent contends  that  the  dedication  in  this  case  included 
the  entire  strip  of  land  in  controversy  and  that  the  trial 
court  erred  in  only  giving  to  it  the  said  540  feet  thereof 
mentioned  in  the  judgment.  This  presents  a  rather  novel 
question,  viz.:  Could  the  public  accept  such  part  of  the 
dedication  as  it  might  use  or  need  for  the  purpose  intended 
at  that  time,  and  tacitly  decline  to  accept  such  part  as  it 
could  not  under  the  existing  circumstances  use?    The  au- 
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thorities  all  hold  that  to  complete  the  dedication,  it  must  be 
accepted,  but,  as  in  the  matter  of  the  dedication,  no  formal 
acceptance  is  required.  ''User  by  the  public  is  a  suflScient 
acceptance  of  a  dedication  for  the  purpose  of  a  way  to  invest 
a  right  of  way  to  the  public."  (Buchanan  v.  Curtis,  25  Wis. 
99,  3  Am.  Rep.  23;  Holdane  v.  Cold  Spring,  23  Barb.  (N.  T.) 
103;  Oreen  v.  Canaan,  29  Conn.  157;  Hanson  v.  Taylor,  23 
Wis.  548;  State  v.  Tucker,  36  Iowa,  485.)  Now,  if  user  is  a 
sufficient  acceptance  of  a  dedication  and  the  public  only  sees 
proper  to  use  a  portion  of  the  land  dedicated  to  it,  and  the 
person  making  such  dedication  acquiesces  in  such  partial  ac- 
ceptance thereof,  we  think  the  dedication  is  complete  and 
irrevocable  as  to  the  part  of  the  land  accepted  and  that  the 
unoccupied  part  is  not  affected  by  the  unaccepted  offer  to 
dedicate  it. 

In  State  v.  Trash,  6  Vt.  355,  27  Am.  Dec.  554,  touching  this 
point,  it  is  said:  "From  what  has  already  been  said,  it  will 
be  inferred,  that  to  render  a  dedication  to  public  use  bind- 
ing, it  is  necessary,  not  only  that  there  be  some  act  of  dedica- 
tion on  the  part  of  the  owner,  but  there  must  also  be  some- 
thing equivalent  to  an  acceptance  on  the  part  of  the  public. 
....  If  this  position  be  correct,  it  follows  that  there  may 
be  an  acceptance  and  appropriation  in  part,  and  not  for  the 
whole.  A  piece  of  land  may  be  dedicated  to  public  use  and 
yet  the  public  convenience  may  not  require  the  whole  of  it; 
a  part  may  be  in  fact  appropriated,  and  the  residue  may 
by  common  consent,  be  relinquished." 

In  the  case  at  bar,  it  was  not  practicable  for  the  public 
to  make  use  of  the  entire  length  of  said  strip  of  land  as  a 
road  at  the  time  of  said  dedication,  for  the  reason  that  a 
steep  bluff  or  hill  obstructed  the  travel  at  a  point  about  125 
feet  from  the  southern  end  thereof.  The  540  feet  extend- 
ing from  the  north  end  of  said  strip  down  to  that  point  was 
accepted  and  traveled  as  a  road  continuously  by  the  public, 
but  at  that  bluff  or  hill  the  roadway  turned  abruptly  off  to 
the  southeast  away  from  said  strip  of  land,  and  extended 
on  in  a  southwesterly  direction,  or,  according  to  some  testi- 
mony, it  passed  around  the  bluff  and  then  swung  back  and 
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intersected  the  main  traveled  road  leading  out  into  the  Tam- 
many and  Waha  country.  However,  that  may  be,  the  testi- 
mony proves  that  the  road  did  not  pass  over  any  part  of  said 
strip  of  land  after  it  turned  oflP  therefrom  at  said  bluff.  The 
court  below  at  paragraph  6  of  its  findings  says  regarding 
this  part  of  said  strip  that  it  **wafl  never  accepted  by  the 
defendant  as  a  right  of  way  and  never  used  by  the  public  at 
all  as  a  highway  but  was  always  in  the  open,  notorious  and 
continuous  possession  of  the  plaintiff  and  her  predecessors 
in  interest.'* 

But  the  appellant  contends  that  because  for  a  number  of 
years  the  540-foot  tract  which  the  city  now  claims  as  part 
of  one  of  its  streets  was  inclosed  by  a  fence  and  obstructed 
by  telephone  poles,  it  should  now  be  estopped  from  asserting 
any  right  or  title  thereto.  In  support  of  this  contention,  a 
quotation  is  given  from  13  Cyc.  488  as  follows:  '*But  where 
the  rij?ht  to  a  hi.c:hway  depends  solely  upon  user  by  the  public, 
its  width  and  extent  of  the  servitude  imposed  on  the  land 
are  measured  and  determined  by  the  character  and  extent  of 
the  user,  for  the  easement  cannot  upon  principle  or  authority 
be  broader  than  the  user.''  We  do  not  think  this  authority 
applies  in  this  case,  for  the  reason  that  the  trial  court  found 
that  there  was  an  express  dedication  of  said  land  and  an 
acceptance  thereof  by  the  public.  Therefore,  as  to  the  part 
that  was  accepted  by  the  public  for  use  as  a  road,  it  would 
take  its  easement  over  the  land  for  the  full  width  agreed  upon 
by  the  dedication  and  accepted  by  the  public.  No  obstruc- 
tions wrongfully  placed  in  said  road  would  work  a  forfeiture 
of  the  title  to  the  city  thereto,  however  long  they  might  be 
suffered  to  remain  there.  But  as  to  the  proposition  of  estab- 
lishing a  public  road  by  mere  user,  this  court  in  Meservey  v. 
OulUford,  14  Ida.  133,  93  Pac.  780,  quotes  with  approval  from 
Angell  on  the  Law  of  Highways,  sec.  155,  as  follows:  ** Where 
there  is  no  other  evidence  of  dedication  than  mere  user  by  the 
public,  the  presumption  is  not  necessarily  limited  to  the 
traveled  path,  but  may  be  inferred  to  extend  to  the  ordinary 
width  of  highways;  or,  if  the  road  be  inclosed  with  fences, 
to  include  the  entire  space  so  inclosed,"    And  after  review- 
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ing  other  leading  authorities  upon  this  same  proposition,  the 
court  announced  its  conclusion  as  follows:  **It  would  seem 
that  the  right  acquired  by  prescription  and  user  carries  with 
it  such  width  as  is  reasonably  necessary  for  the  reasonable 
convenience  of  the  traveling  public,  and  where  the  public 
have  acquired  the  easement,  the  land  subject  to  it  has  passed 
under  the  jurisdiction  of  the  public  authorities  for  the  pur- 
pose of  keeping  the  same  in  proper  condition  for  the  enjoy- 
ment thereof  by  the  public."  We  think  this  authority  fully 
disposes  of  appellant's  contention  upon  this  point. 

As  to  the  contention  of  the  respondent  that  there  was  a 
statutory  dedication  of  the  540  feet  of  said  strip  awarded  by 
the  judgment  of  the  trial  court  to  it,  we  have  not  carefully 
considered  that  feature  of  the  case,  for  the  reason  that  we 
think  the  evidence  supports  the  findings  and  judgment  of 
the  court  on  the  theory  of  a  common-law  dedication.  How- 
ever, we  think  from  the  evidence  and  from  the  findings  of 
the  court  that  the  judgment  and  decree  of  the  court  might 
also  be  sustained  upon  that  theory.  There  were  some  points 
presented  on  both  sides  of  this  case  in  the  argument  that  from 
our  view  it  is  not  deemed  necessary  to  specifically  refer  to 
in  this  opinion,  but  we  have  examined  the  evidence  and  think 
it  is  suflBcient  to  support  the  findings  of  fact  made  by  the  trial 
court  upon  the  material  issues  presented  and  that  its  con- 
clusions and  judgment  and  decree  should  be  sustained.  The 
judgment  is  affirmed,  and  as  both  parties  appealed,  each  party 
must  pay  half  of  the  costs  on  this  appeaL 

Sullivan,  C.  J.,  concurs. 
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(November  21,  1914.) 

MARY  KISSLER,  Appellant,  v.  J.  H.  MOSS  and  CONRAD 
KISSLER,  Defendants.    J.  H.  MOSS,  Respondent. 

[144  Pac.  647.] 

Appeal — ^Motion  to  Dismiss — Demubreb — ^Misjoinder  op  Parties  De- 
fendant. 

1.  A  party  who  is  named  as  one  of  the  defendants  in  a  com- 
plaint and  on  whom  it  does  not  appear  that  summons  has  been  served 
nor  that  he  appeared  in  the  action,  on  an  appeal  from  a  judgment 
entered  in  favor  of  his  codefendant,  is  not  an  adverse  party  on  whom 
the  notice  of  appeal  must  be  served,  under  the  provisions  of  sec.  4808, 
Bev.  Codes. 

2.  Where  an  action  is  brought  against  M.  and  K.  and  it  is 
alleged  in  the  complaint  that  K.  acted  as  the  agent  and  trustee  of 
the  plaintiff  in  bringing  an  action  and  procuring  a  judgment  against 
M.,  and  the  prayer  as  to  K.  is  that  he  be  declared  to  be  the  agent 
and  trustee  of  the  plaintiff  in  procuring  such  judgment,  and  that 
the  plaintiff  is  the  owner  thereof,  and  as  to  M.  that  the  plaintiff 
have  a  judgment  against  him  for  the  identical  debt  included  in  the 
other  judgment  in  favor  of  K.,  and  K.  demurs  to  the  complaint  on 
the  ground  that  there  is  a  misjoinder  of  parties  defendant  and 
that  the  complaint  does  not  state  a  cause  of  action  as  to  him,  held, 
that  the  court  did  not  err  in  sustaining  said  demurrer  and  enter- 
ing a  judgment  of  dismissal  as  to  defendant  M. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  Power  County.    Hon.  Alfred  Budge,  Judge. 

Action  to  have  defendant  K.  declared  a  trustee  of  the  plain- 
tiff and  for  judgment  against  defendant  Moss  for  a  certain 
sum  of  money.  Demurrer  on  the  part  of  M.  sustained  and 
judgment  of  dismissal  entered  as  to  him.  Affirmed. 

0.  M.  Hall,  for  Appellant. 

It  is  not  necessary  to  show  any  reason  for  commencing  the 
second  suit,  other  than  that  the  first  judgrmont  has  not  been 
paid.     {Ames  v.  Hoy,  12  Cal.  11;  Stuart  v.  Lander,  16  CaL 
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372,  76  Am.  Dec.  538;  Rowe  v.  Blake,  99  Cal.  167,  37  Am.  St 
45,  33  Pac.  864.) 

The  complaint  states  a  cause  of  action  against  defendant 
Moss  and  his  demurrer  should  have  been  overruled  on  that 
ground.  The  demurrer  on  the  ground  that  there  is  a  mis- 
joinder of  parties  defendant  does  not  specify,  or  attempt  to 
specify,  wherein,  misjoinder  exists,  and  for  that  reason  alone 
it  should  have  been  disregarded.  {Irwin  v.  Wood,  7  Colo. 
477,  4  Pac.  783;  Gardner  v.  Samuels,  116  Cal.  84-88,  58  Am. 
St.  135,  47  Pac.  935;  OVallaghan  v.  Bode,  84  Cal.  489,  24 
Pac.  269.) 

With  regard  to  the  motion  to  dismiss  the  appeal,  on  the 
ground  that  adverse  party  was  not  served,  a  judgment  in 
favor  of  or  against  defendant  Eissler  would  not  bind  defend- 
ant Moss  and  a  reversal  of  the  judgment  appealed  from  could 
not  affect  in  any  way  any  judgment  that  could  be  entered 
against  or  for  defendant  Eissler,  but  such  judgment  would 
stand  regardless  of  the  result  on  this  appeal.  {Randall  v. 
Hunter,  69  Cal.  80,  10  Pac.  130;  Hinkel  v:Donohue,  88  Cal. 
597,  26  Pac.  374;  Foley  v.  Bullard,  97  Cal.  516,  32  Pac.  574; 
Avlhach  V.  Ddhler,  4  Ida.  522,  23  Pac.  192;  Boob  v.  Hall,  107 
Cal.  160,  40  Pac.  117.) 

0.  B.  Baum  and  W.  Q.  Bissell,  for  Bespondents. 

In  the  complaint  wherein  suit  is  brought  upon  a  judgment 
the  plaintiff  must  allege  and  afterward  prove  that  she  is  the 
owner  of  the  judgment  and  that  the  same  is  unsatisfied. 

A  complaint  in  which  the  plaintiff  fails  to  allege  that  she 
is  the  owner  of  the  judgment  is  fatally  defective,  and  does 
not  state  facts  sufScient  to  constitute  a  cause  of  action. 
{Ryan  v.  Spieth,  18  Mont.  45,  44  Pac.  405.) 

SULLIVAN,  C.  J. — This  is  an  appeal  from  a  judgment 
entered  on  sustaining  a  demurrer  to  the  complaint. 

In  limine,  we  are  met  with  a  motion  to  dismiss  the  appeal 
on  the  ground  that  the  notice  of  appeal  was  not  served  on  the 
defendant  Conrad  Kissler.    The  action  was  brought  against 
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J.  H;  Moss  and  Cpnrad  Kissler  for  the  purpose  of  having  a 
judgment  which  had  been  entered  in  favor  of  Conrad  Kiss- 
ler and  against  said  Moss  transferred  or  decreed  to  belong  to 
the  plaintiflF. 

The  demurrer  was  sustained  on  two  grounds,  to  wit:  (1) 
That  there  was  a  misjoinder  of  parties  defendant;  and  (2) 
that  the  complaint  does  not  state  facts  sufficient  to  sustain  a 
cause  of  action  against  the  defendant  Moss. 

From  the  record  it  does  not  appear  that  the  defendant 
Kissler  was  ever  served  with  summons  or  appeared  in  the 
action.  The  demurrer  was  filed  by  the  defendant  Moss  and 
the  name  of  the  defendant  Conrad  Kissler  is  not  mentioned 
in  the  judgment.  It  is  provided  in  the  judgment  as  follows: 
**That  the  plaintiff  recover  nothing  herein  from  the  defendant 
Moss  and  that  the  said  defendant  do  have  and  recover  from 
the  plaintiff  his  costs  and  disbursements  herein  expended 
taxed  at  $ ." 

The  defendant  Conrad  Kissler  not  having  been  served  with 
summons  and  not  appearing  in  the  action,  it  was  not  necessary 
to  serve  the  notice  of  appeal  on  him,  as  the  judgment  entered 
in  such  action  could  in  no  manner  affect  him.  A  person  may 
be  named  as  a  party  to  the  action  in  the  complaint,  but  if  he 
is  neither  served  nor  appears  in  the  action  and  no  judgment 
is  entered  either  for  or  against  him,  he  ia  not  an  **  adverse 
party"  within  the  meaning  of  that  term  as  used  in  sec.  4808, 
Rev.  Codes.  That  being  true,  it  was  not  necessary  to  serve 
the  notice  of  appeal  on  him  and  the  motion  to  dismiss  must 
therefore  be  denied. 

Now  as  to  the  merits  of  the  case:  The  action  of  the  trial 
court  in  sustaining  the  demurrer  and  entering  judgment  in 
favor  of  Moss  is  assigned  as  error.  It  is  alleged,  among  other 
things,  in  the  complaint,  that  the  plaintiff  is  the  owner  of  a 
well-drilling  outfit  and  engaged  in  the  well-drilling  business; 
that  in  the  operation  of  said  business  she  employed  the  de- 
fendant Conrad  Kissler  as  her  agent  and  attorney  in  fact  to 
conduct  said  business  for  her;  that  said  Conrad  Kissler,  as 
her  said  agent,  entered  into  a  contract  with  the  defendant 
Mott  to  drill  for  him  a  certain  well  on  land  owned  by  him  in 
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Oneida  county,  Idaho;  that  the  said  Conrad  Kisder,  under 
said  contract,  in  performing  plaintiff's  part  of  said  contract, 
used  the  plaintiff's  said  well-drill  and  appliances;  that  the 
plaintiff  supplied  all  money  for  carrying  out  and  executing 
said  contract ;  that  Conrad  Eissler  had  no  interest  in  said  con. 
tract  other  than  as  the  agent  and  attorney  in  fact  of  the 
plaintiff;  that  Moss,  having  failed  to  pay  the  contract  price 
for  the  drilling  of  said  well,  a  suit  was  commenced  by  the 
said  Conrad  Eissler  in  his  own  name  in  the  district  court  of 
Oneida  county  to  recover  the  amount  due  for  drilling  said 
well,  which  action  resulted  in  a  judgment  in  favor  of  the  said 
Conrad  Eissler  and  against  Moss  for  the  sum  of  $860.00  and 
$28.75  costs;  that  said  action  was  prosecuted  in  the  name  of 
Conrad  Eissler  for  the  use  and  benefit  of  the  plaintiff  and 
that  he  holds  said  judgment  in  trust  for  the  use  and  benefit 
of  the  plaintiff;  that  no  part  of  said  judgment  has  been  paid, 
and  plaintiff  prays  for  judgment  to  the  effect  that  she  is  the 
owner  of  said  judgment  and  the  defendant  Conrad  Eissler 
has  no  interest  or  title  therein  or  thereto,  and  that  she  have 
judgment  against  Moss  for  said  sum  of  $860  with  interest 
from  November  22,  1911,  and  costs. 

Under  the  allegations  of  the  complaint  the  trial  court  sus- 
tained the  demurrer  on  the  two  grounds  above  mentioned.  It 
is  contended  by  counsel  for  the  respondent  that  since  the 
defendant  Moss  was  not  in  any  way  interested  in  the  outcome 
of  this  suit  as  to  which  one  owned  said  judgment,  Conrad 
Eissler  or  Mary  Eissler,  and  that  since  the  judgment  had  been 
obtained  against  him  by  the  agent  of  Mary  Eissler,  and  since 
said  judgment  had' been  duly  rendered  against  the  defendant 
Moss  for  the  full  amount  claimed,  the  plaintiff  had  no  right 
to  another  judgment  against  him  for  the  same  debt. 

This  contention  appears  reasonable  since  under  the  de- 
murrer of  the  defendant  Moss  he  admits  all  of  the  allegations 
of  the  complaint  which  are  well  plead,  and  one  of  those  alle- 
gations is  that  Conrad  Eissler,  as  agent  of  the  plaintiff,  the 
appellant  here,  obtained  a  judgment  against  Moss  for  the 
identical  service  for  which  the  plaintiff  is  seeking  to  obtain,  a 
judgment  in  this  case.    Since  the  defendant  Moss  admits  that 
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said  judgment  was  a  valid  judgment,  the  only  eontroversy 
now  is  between  the  plaintiff  and  the  defendant  Conrad  Kiss- 
ler  as  to  whether  he  or  she  is  the  owner  of  said  judgment,  and 
whether  he  as  her  agent  now  holds  the  same  in  trust  for  her 
use  and  benefit.  This  controversy  appears  only  from  the 
allegations  of  the  complaint,  and  under  those  allegations  it 
does  not  appear  that  Moss  is  a  necessary  party. 

It  is  a  little  remarkable  that  the  appellant  did  not  require 
her  agent  to  transfer  the  judgment  he  held  in  trust  for  her  to 
her,  rather  than  bring  this  action  seeking  to  get  another  judg- 
ment against  Moss. 

The  trial  court  did  not  err  in  sustaining  said  demurrer  and 
entering  judgment  dismissing  the  case,  so  far  as  Moss  was 
concerned. 

The  defendant  Conrad  Eissler,  sinee  this  case  was  appealed, 
filed  in  this  court  his  written  waiver  of  notice  of  appeal  and 
states  in  said  waiver,  among  other  things,  as  follows:  ''that 
he  has  no  interest  in  said  appeal  or  the  judgment  appealed 
from  adverse  to  appellant  or  at  all."  Under  that  state  of 
facts  the  cause  will  be  remanded  to  the  trial  court  with  in- 
structions to  enter  judgment  in  favor  of  the  appellant  to  the 
effect  that  she  is  the  owner  of  said  judgment  against  J.  H. 
Moss  for  the  sum  of  $860,  with  interest,  and  costs  of  suit 
taxed  at  $28.75,  and  that  the  defendant  Conrad  Eissler  has 
no  interest  therein. 

Costs  of  this  appeal  are  awarded  to  the  respondent 

Truitt,  J.,  concurs. 
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(November  2S,  1914.) 

ALFRED  BUDGE,  Plaintiff,  v.  W.  L.  GIFFORD,  as  Secre- 
tary of  State,  Defendant. 

[144  Pac.  333.] 

Mandamus— JusTici  of  Supremb  Coukt— Vacancy  in  Otfice— Ballots 
— Election  to  Fill  Vacancy — Appointment  to  Fill— Duty  of 
Governor— Constitutional  Construction. 

1.  -  An  election  to  fill  a  vacancy  in  the  offioe  of  justice  of  the 
supreme  court  is  not  authorized  under  the  constitution  of  this  state, 
and  no  attempt  at  a  special  election  to  fill  such  vacancy  by  writing 
in  the  name  of  the  office  to  be  filled  and  the  person  to  be  voted  for 
would  be  legal  and  valid. 

2.  Under  the  provisions  of  sec.  6,  art.  4  of  the  state  constitu- 
tion, when  a  vacancy  occurs  in  the  office  of  justice  of  the  supreme 
court,  it  becomes  the  duty  of  the  governor  to  fill  the  same  by  ap- 
pointment, and  such  appointee  shall  hold  such  office  until  the  end 
of  the  term  for  which  the  original  incumbent  was  elected. 

3.  Certain  provisions  of  the  constitution  cited  and  commented  on. 

4.  All  provisions  of  the  state  constitution  relating  to  a  given 
subject  must  be  construed  together,  and  where  certain  provisions 
are  definite  and  explicit,  they  must  be  given  precedence  over  ex- 
pressions which  are  merely  of  a  general  character. 

5.  Held,  under  the  facts  of  this  case  the  peremptory  writ  must 
issue. 

Original  application  for  writ  of  mandate  to  compel  the 
Secretary  of  State  to  issue  a  commission  for  the  appointment 
of  Honorable  Alfred  Budge  to  fill  the  full  term  of  vacancy 
caused  by  the  death  of  Justice  Stewart.    Writ  granted, 

Cavanah,  Blake  &  MacLane,  Martin  &  Martin  and  Budge  & 
Barnard,  for  Plaintiff. 

Where  a  term  of  oflSce  is  fixed  by  the  constitution,  the 
legislature  has  no  power  to  change  the  length  of  the  term. 
(29  Cyc.  1397;  State  v.  Thoman,  10  Kan.  191;  Commonwealth 
V.  Sheatz,  228  Pa.  St.  301,  77  Ati.  547,  21  Ann.  Cas.  54,  50 
L.  R.  A.,  N.  S.,  374.) 

If  a  judge  now  takes  his  seat  as  successor  to  Justice  Stewart 
the  ofiSce  is  in  no  sense  vacant  either  under  sec.  317  Bev. 
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Codes  or  under  the  commonly  accepted  meaning  of  the  term, 
at  the  general  election  of  1916 ;  and  if  a  successor  may  then  be 
elected,  it  is  because  Judge  Budge's  tenn  ends,  and  not  be- 
cause there  is  a  vacancy  in  the  term  either  of  Justice  Stewart 
or  of  Judge  Budge.  {Kniglit  v.  Trigg,  16  Ida.  256,  100  Pac. 
1060 ;  State  v.  Howe,  25  Ohio  St.  588,  595,  18  Am.  Rep.  321 ; 
Collins  V,  State,  8  Ind.  344;  8  Words  &  Ph.  7259;  State  v. 
Howell,  59  Wash.  492,  110  Pac.  386,  50  L.  R.  A.,  N.  S.,  336.) 

The  provision  of  sec.  320,  that  a  vacancy  in  the  supreme 
court  **  shall  be  filled  by  appointment  by  the  governor  until 
the  next  general  election,  etc.,  refers  to  the  next  general  elec- 
tion at  which  the  particular  term  of  office  in  the  supreme 
court  is  to  be  filled.  {People  v,  Mathewson,  47  Cal.  442; 
People  V.  Budd,  114  Cal.  168,  45  Pac.  1060,  34  L.  R.  A.  46, 
People  V.  Col,  132  Cal.  334,  64  Pac.  447;  State  v.  Smith,  35 
Mont.  523,  90  Pac.  750,  10  Ann.  Cas.  1138 ;  State  v.  Collins, 
2  Nev.  351 ;  State  v.  Cobb,  2  Kan.  32 ;  Matthews  v.  Board  of 
Commissioners,  34  Kan.  606,  9  Pac.  765 ;  Wainwright  v.  Fore, 
22  Okl.  387,  97  Pac.  831 ;  People  v.  Hardy,  8  Utah,  68,  29  Pac. 
1118;  State  V,  Gardner,  3  S.  D.  553,  54  N.  W.  606;  People  v. 
WUson,  72  N.  C.  157 ;  State  v.  Philips,  30  Fla.  590,  11  So.  922 ; 
Ransdell  v.  Ariail,  13  La.  Ann.  459;  Smith  v.  Half  acre,  6 
How.  (Miss.)  582.) 

It  is  to  be  observed,  as  held  in  Kenfield  v.  Irwin,  52  Cal. 
164,  cited  and  followed  in  State  v.  Howell,  supra,  that  an 
election  to  fill  a  vacancy,  though  held  at  the  same  time  as  a 
general  election,  is  a  special  election.  The  only  elections  to 
fill  vacancies  which  the  statute  provides  for  are  for  vacancies 
in  the  office  of  members  of  the  legislature  and  of  members 
of  Congress.  (Sees.  325,  326.)  By  sec.  331,  an  appointee  as 
well  as  one  elected  to  fill  a  vacancy  possesses  "all  the  rights 
and  power"  of  the  officer  whose  vacancy  he  fills.  {Sheen  v. 
Hughes,  4  Ariz.  337,  40  Pac.  679. ) 

J.  H.  Peterson,  Atty.  Genl.,  J.  J.  Guheen,  T.  C.  Coffin  and 
E.  G.  Davis,  Assistants,  for  Defendant. 

No  valid  election  could  be  held  in  this  state  under  the  cir- 
cumstances of  writing  in  a  few  names  on  the  ballot  such  as 
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was  done  at  the  last  general  election  in  an  attempt  to  thereby 
elect  a  member  of  this  court.  (People  v.  Porter,  6  Cal.  26; 
People  V.  Kertoin,  10  Colo.  App.  472,  51  Pac.  531;  Beat  v. 
Morion,  18  Ind.  346 ;  Wood  v.  Earthing,  16  Kan.  109 ;  CooU 
V.  Mock,  40  Kan.  472,  20  Pac.  259 ;  Wilson  v.  Brown,  109  Ky. 
229,  139  Ky.  397,  58  S.  W.  595 ;  Commonwealth  v.  Smith,  132 
Mass.  289;  Secord  v.  Foutch,  44  Mich.  89,  6  N.  W.  110;  Adsit 
V.  Board  of  Canvassers,  84  Mich.  420,  48  N.  W.  31, 11 L.  R.  A. 
534;  State  ex  rel.  Bates  v.  Thayer,  31  Neb.  82,  47  N.  W.  704; 
State  ex  rel.  Bolton  v.  Oood,  41 N.  J.  296 ;  People  ex  rel.  Davies 
V.  Cowles,  13  N.  Y.  350;  People  ex  rel.  McKune  v.  Welter, 
11  Cal.  49,  70  Am.  Dec.  754;  Foster  v.  Scarff,  15  Ohio  St. 
532;  In  re  Contested  Election  of  Lawlor,  180  Pa.  St.  566,  37 
Atl.  92;  State  ex  rel.  Sampson  v.  Superior  Court,  71  Wash. 
484,  Ann.  Cas.  1914C,  591,  128  Pac.  1054;  State  ex  rel.  Pea- 
cock V.  Orvis,  20  Wis.  235 ;  State  ex  rel.  Chase  v.  McKinney, 
25  Wis.  416.) 

People  V.  Budd,  114  Cal.  168,  45  Pac.  1060,  34  L.  R.  A.  46, 
is  a  case  upon  which  considerable  reliance  seems  to  be  placed 
by  the  plaintiff  in  this  action.  A  careful  reading  of  that  case 
will  show,  however,  that  instead  of  being  a  case  in  favor  of 
his  contention,  it  is  one  against  it.  (See,  also,  People  v.  Bab- 
cock,  123  Cal.  307,  55  Pac.  1017 ;  People,  etc.  v.  Col,  132  Cal. 
334,  64  Pac.  477.) 

In  the  case  of  Bice  v.  Stevens,  25  Kan.  302,  the  court  lays 
down  the  proposition  that  "the  theory  of  our  law  is  that 
officers  shall  be  elected  whenever  it  can  be  conveniently  done, 
and  that  appointments  to  office  will  be  tolerated  only  in  ex- 
ceptional cases." 

In  State  v.  Mechem,  31  Kan.  435,  2  Pac.  816,  the  court 
construes  certain  sections  of  the  compiled  laws  of  that  state, 
and  sets  out  at  length,  two  sections  of  such  laws,  one  of  which 
is  identical  with  sec.  320  of  our  code,  and  the  other  is  practi- 
cally word  for  word  with  sec.  329.  These  compiled  laws  of 
Kansas  were  enacted  in  1879,  and  it  is  a  reasonable  assump- 
tion that  sec.  329,  which  appears  to- have  been  first  enacted 
in  1899,  was  copied  bodily  from  the  compiled  laws  of  Kan- 
sas of  1879.     In  the  latter  case,  construing  the  section  of  the 
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Kansas  compiled  laws  which  is  practically  identical  with  sec. 
329,  the  Kansas  court  said:  '*By  this  last  section  it  was  the 
evident  intention  of  the  legislature  to  provide  that  where 
officers  are  elected  to  fill  vacancies,  they  are  to  hold  during 
the  unexpired  term  of  the  former  incumbent;  but  if  appointed 
they  are  not  to  hold  for  the  unexpired  term,  but  only  until 
their  successors  are  elected  and  qualified." 

No  matter  what  may  be  read  into  the  other  sections  of  our 
code,  nothing  can  be  read  into  sec.  329  without  doing  vio- 
lence to  every  principle  of  statutory  construction.  (Matthews 
V.  Board  of  Commissioners,  34  Kan.  606,  91  Pac.  765 ;  State 
V.  Cobb,  2  Kan.  32 ;  Mclntyre  v.  Iliff,  64  Kan.  747,  68  Pac. 
633.)  See,  also.  State  v.  Johns,  3  Or.  533,  in  which  is  dis- 
cussed, not  only  the  tenure  of  appointed  officers,  but  the 
theory  under  which  appointments  of  this  nature  are  per- 
mitted, and  Joy  v.  Oifford,  22  Ida.  301,  125  Pac.  181. 

In  no  case  which  we  have  been  able  to  examine  is  there  a 
single  indication  that  if  the  court  had  been  construing  lan- 
guage similar  to  that  contained  in  our  statutes  it  would 
have  held  that  vacancies  filled  by  appointment  could  continue 
beyond  the  next  general  election  at  which  the  vacancy  could 
be  filled  according  to  the  provisions  of  the  law. 

SULLIVAN,  C.  J. — This  is  an  original  proceeding  in  this 
court  for  a  writ  of  mandate  to  compel  the  Secretary  of  State 
to  issue  to  the  plaintiff,  Alfred  Budge,  a  commission  as  jus- 
tice of  the  supreme  court,  under  an  appointment  made  by  the 
governor  to  fill  the  vacancy  occasioned  by  the  death  of  Jus- 
tice Stewart,  whose  term  of  office  will  not  expire  until  the  first 
Monday  in  January,  1919. 

The  defendant  appeared  at  the  time  of  filing  the  complaint 
and  waived  the  issuance  of  the  alternative  writ  and  there- 
after made  return  as  if  such  writ  had  been  issued.  The 
plaintiff  demurred  to  the  return  and  also  interposed  a  motion 
to  quash  and  upon  the  issues  thus  made  the  cause  was  pre- 
sented to  the  court. 

The  facts  set  forth  in  the  petition  and  return  are  undis- 
puted and  leave  nothing  for  decision  but  questions  of  law. 
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It  appears  from  the  record  that  the  governor  on  the  17th 
of  November,  1914,  appointed  Honorable  Alfred  Budge  to 
fill  the  vacancy  caused  by  the  death  of  Justice  Stewart,  and 
recited  in  the  letter  of  appointment  that  the  appointment 
would  continue  for  the  remaining  part  of  the  unexpired  term 
for  which  Justice  Stewart  was  elected,  or  until  the  first  Mon- 
day in  January,  1919,  and  until  a  successor  was  duly  elected 
and  qualified,  and  on  the  same  date  the  Secretary  of  State 
declined  to  issue  a  commission  to  the  plaintiff,  for  two  rea- 
sons, namely:  (1)  That  the  secretary  was  advised  that  such 
appointment  could  only  continue  until  the  next  general  elec- 
tion to  be  held  in  the  year  1916,  and  until  a  successor  to  such 
appointee  is  elected  and  qualified;  and,  (2)  because  at  the 
general  election  held  November  3, 1914,  ballots  were  cast  upon 
which  were  written  or  attached  with  stickers  names  of  per- 
sons for  the  office  of  justice  of  the  supreme  court  to  succeed 
the  late  Justice  Stewart,  and  for  the  reason  that  he  is  advised 
that  the  person  receiving  the  highest  number  of  votes  thus 
cast  for  that  position  is  entitled  to  a  certificate  of  election, 
and  for  those  reasons  there  is  no  vacancy  to  be  filled  by 
appointment. 

Thus  it  will  be  observed  that  two  questions  are  presented 
for  determination:  (1)  Was  there  a  vacancy  in  the  supreme 
court  at  the  time  of  the  appointment  of  Alfred  Budge  which 
the  governor  could  fill  by  appointment,  or  was  such  vacancy 
filled  at  the  general  election  by  casting  ballots  in  the  forms 
hereinafter  stated:  (2)  If  there  was  a  vacancy,  does  the  ap- 
pointment so  made  run  for  the  balance  of  the  unexpired  term 
of  Justice  Stewart,  which  may  be  called  for  convenience  a 
four-year  term,  or  simply  until  the  next  general  election  and 
the  qualification  of  a  successor  thereunder,  which  may  be 
called  a  two  year  term! 

The  facts  are  substantially  as  follows:  At  the  general  elec- 
tion held  in  1912,  Honorable  George  H.  Stewart  was  elected 
as  one  of  the  three  justices  of  the  supreme  court  of  this  state 
for  a  term  of  six  years  commencing  on  the  first  Monday  of 
January,  1913,  and  ending  on  the  first  Monday  of  January, 
1919.    On  the   25th  of    September,  1914,   thirty-eight  days 
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before  the  election  held  on  November  3d  of  this  year,  Justice 
Stewart  died  and  a  vacancy  in  his  office  was  thereby  created. 
The  primary  election  for  nominations  for  state  officers  oc- 
curred on  the  first  day  of  September,  1914,  twenty-five  days 
before  the  death  of  Justice  Stewart.  No  nominations  were 
made  to  fill  the  vacancy  thus  created  and  no  names  of  candi- 
dates to  fill  this  vacancy  were  printed  upon  the  official  bal- 
lots, nor  was  there  any  space  designated  or  left  upon  the 
ballots  for  electors  to  write  in  names  to  fill  said  vacancy,  and 
the  election  proceeded  upon  the  presumption,  so  far  as  the 
state  and  election  officials  and  the  general  public  were  con- 
cerned, that  but  one  justice  of  the  supreme  court,  to  wit, 
a  successor  to  Justice  Truitt  holding  the  term  of  Justice 
Ailshie,  resigned,  which  expires  on  the  first  Monday  in  Jan- 
uary, 1915,  was  to  be  elected  at  said  election. 

Notwithstanding  these  facts,  in  four  counties  of  the  state 
there  were  232  votes  cast  for  W.  H.  Holden  to  fill  said  va- 
cancy; in  two  counties  there  were  129  votes  cast  for  T.  H. 
Bartlett  to  fill  said  vacancy ;  in  one  county  97  votes  were  cast 
for  C.  L.  McDonald  to  fill  said  vacancy,  and  in  two  counties 
there  were  67  vot«s  cast  for  Carl  Davis  to  fill  said  vacancy, 
making  the  total  number  of  votes  cast  to  fill  said  vacancy  525. 
All  of  said  votes  were  cast  in  four  counties,  thus  leaving 
twenty-nine  counties  in  which  no  votes  were  cast  to  fill  said 
vacancy.  The  total  number  of  votes  cast  at  such  election,  as 
shown  by  the  votes  cast  for  governor  was  107,913,  and  the 
total  number  of  votes  cast  for  the  two  candidates  for  jus- 
tice of  the  supreme  court  to  succeed  Judge  Ailshie  was 
47,162 ;  the  total  number  of  votes  cast  for  all  of  said  candi- 
dates to  fill  said  vacancy  occasioned  by  the  death  of  Justice 
Stewart  was  525,  and  the  highest  number  cast  for  any  one  of 
them  was  232.  This  clearly  shows  that  said  election,  so  far 
as  filling  said  vacancy  was  concerned,  was  not  a  full  and  free 
expression  of  the  public  will  to  fill  said  vacancy  at  said 
election. 

In  voting  for  some  of  said  candidates  the  electors  used  stick- 
ers upon  which  were  printed  the  words,  **Por  Justice  of  the 
Supreme  Court  to  fill  the  vacancy  of  former  Justice  George 
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H.  Stewart,"  and  wrote  or  had  printed  under  such  stickers 
the  name  of  the  person  for  whom  they  desired  to  vote.  Other 
electors  wrote  substantially  the  same  words  upon  the  ballots 
and  below  the  words  wrote  in  the  name  of  the  person  for 
whom  they  desired  to  vote. 

The  first  question  presented  is  as  to  whether  there  was  a 
vacancy  in  the  supreme  court  at  the  time  the  governor  made 
the  appointment  above  referred  to,  or  was  such  vacancy  filled 
by  the  votes  cast  as  above  indicated! 

It  is  sufficient  to  say  that  we  have  no  statute  for  filling 
vacancies  as  was  attempted  to  be  done  in  this  case.  Under 
the  provisions  of  sec.  353  the  governor  is  required  to  issue 
an  election  proclamation,  which  proclamation  must  contain  a 
statement  of  the  time  of  election  and  the  offices  to  be  filled. 
The  governor  issued  such  proclamation  and  mentioned  all 
state  officers  therein  to  be  filled,  but  did  not  notify  the 
electors  that  the  vacancy  occasioned  by  the  death  of  Justice 
Stewart  was  to  be  filled  at  that  election,  and,  in  fact,  it  could 
not  have  been  done  had  the  proclamation  been  issued  at  least 
forty  days  before  the  election,  as  required  by  statute,  since 
the  death  of  Justice  Stewart  occurred  only  thirty-eight  days 
before  the  election.  Therefore,  the  electors  were  not  notified 
in  any  manner  that  said  vacancy  was  to  be  filled  at  said 
election;  no  candidate  was  nominated  in  any  way  at  said 
election  to  fill  said  vacancy  and  no  person  publicly  announced 
himself  or  advertised  himself  as  a  candidate  to  be  voted  for 
at  said  election  to  fill  said  vacancy,  through  the  press  of  the 
state  or  otherwise.  The  said  votes  procured  to  be  cast  for 
the  four  persons  above  stated  were  procured  quietly  by  said 
candidates  or  their  friends  and  in  such  a  manner  as  not  to 
give  notice  to  the  public  generally.  The  official  ballot  used 
at  said  election  did  not  contain  any  mention  of  said  office  and 
contained  no  space  wherein  the  name  of  a  candidate  to  fill  such 
vacancy  might  legally  be  written.  It  clearly  appears  that  the 
electors  of  the  state  generally  had  no  notice  or  knowledere  that 
such  vacancy  was  to  be  filled,  since  only  525  votes  were  cast 
out  of  107,913  cast  for  governor  at  said  election. 
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While  it  thus  appears  that  the  notice  required  by  the  stat- 
utes of  this  state,  as  a  preliminary  requisite  to  the  holding  of 
a  valid  and  legal  election,  was  not  given,  and  while  we  should 
not  hesitate  to  hold,  in  any  case  in  which  the  question  might 
be  squarely  presented,  that  no  special  election  to  fill  a  vacancy 
could  legally  be  had  under  such  circumstances  as  those  pre- 
sented  in  this  case  where  a  few  scattered  voters  write  upon 
their  ballots  both  the  name  of  the  vacancy  to  be  filled  and  the 
person  to  be  voted  for,  yet  under  the  view  we  have  taken  of 
the  constitutional  power  of  the  governor  to  fill  vacancies  occur- 
ring in  the  office  of  justice  of  the  supreme  court,  that 
particular  question  does  not  arise  in  this  case  and  need  not 
be  definitely  passed  upon  at  this  time.  Under  our  views  upon 
the  appointive  power  of  the  governor  in  cases  of  this  character, 
no  election  to  fill  this  particular  vacancy  could  have  legally 
been  held  in  any  event. 

The  other  question  presented  is:  Does  the  appointment  of 
Honorable  Alfred  Budge,  made  by  the  governor  on  the  17th 
of  November,  1914,  run  or  continue  for  the  balance  of  the 
unexpired  term  of  Justice  Stewart  Y  In  deciding  this  ques- 
tion, certain  provisions  of  our  state  constitution  must  be 
referred  to. 

Art.  5  of  the  constitution  treats  of  the  judicial  department 
of  the  state.  Sec.  2  of  that  article  is  as  follows :  ''The  judicial 
power  of  the  state  shall  be  vested  in  a  court  for  the  trial  of 
impeachments,  a  supreme  court,  district  courts,  probate  courts, 
courts  of  justices  of  the  peace  and  such  other  courts,  inferior 
to  the  supreme  court,  as  may  be  established  by  law,  for  any 
incorporated  city  or  town." 

Section  6  provides  that  the  supreme  court  shall  consist  of 
three  justices,  a  majority  of  whom  shall  be  necessary  to  make 
a  quorum  or  pronounce  a  decision.  The  term  of  office  of  such 
justices  is  fixed  at  six  years,  except  the  first  three  elected 
who  were  to  draw  for  terms.  Sec.  11  provides  for  the  creation 
of  the  office  of  district  judge.  Sec.  14  provides  for  the  estab- 
lishment of  municipal  courts.  Sec.  21  relates  to  the  juris- 
diction of  probate  courts.  Sec.  22  provides  for  the  election 
of  justices  of  the  peace.     Said  article,  then,  may  be  said  to 
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provide  for  the  following  courts  and  judges:  State  senate 
as  a  court  of  impeachment;  justices  of  the  supreme  court; 
district  judges;  probate  judges;  justices  of  peace  and  muni- 
cipal judges. 

Under  the  provisions  of  sec.  19  of  said  art.  5,  it  is 
provided  that  vacancies  in  any  of  said  offices  must  be  filled 
as  provided  by  law  and  if  that  were  the  only  provision  of  the 
constitution  with  reference  to  vacancies,  the  contention  of 
the  defendant  as  to  the  plenary  power  of  the  legislature 
in  filling  such  vacancies  would  be  correct.  But  in  determin- 
ing this  question  we  must  take  into  consideration  a  part  of 
sec.  6  of  art.  4  of  the  constitution  which  relates  to  the  filling 
of  vacancies,  and  is  as  follows : 

**If  the  office  of  a  justice  of  the  supreme  court  or  district 
court,  Secretary  of  State,  state  auditor,  state  treasurer, 
attorney  general,  or  superintendent  of  public  instruction,  shall 
be  vacated  by  death,  resignation  or  otherwise,  it  shall  be  the 
duty  of  the  governor  to  fill  the  same  by  appointment,  and  the 
appointee  shall  hold  his  office  until  his  successor  shall  be 
elected  and  qualified  in  such  manner  as  may  be  provided  by 
law.'' 

Under  that  provision  of  the  constitution,  whenever  a  va- 
cancy occurs  in  the  office  of  the  justice  of  the  supreme  court, 
it  becomes  the  duty  of  the  governor  to  fill  the  same  by  appoint- 
ment. This  is  an  absolute  grant  of  appointive  power  to  the 
governor  by  the  constitution  itself  and  does  not  depend  upon 
legislative  action  or  legislative  sanction.  That  power  given 
the  governor  is  not  limited  or  controlled  in  any  manner  by 
the  provisions  of  said  section  19  of  art.  5.  If  that  were  so, 
the  legislature  might  provide  that  when  a  vacancy  occurs 
in  the  office  of  a  justice  of  the  supreme  court,  or  any  other 
office  named  in  said  section  6,  such  vacancy  should  be  filled 
by  special  election  or  by  the  legislature  or  in  any  other  manner 
than  by  appointment  by  the  governor,  and  thus  deprive  him 
of  that  power,  the  exercise  of  which  is  not  merely  permitted 
but  is  made  mandatory  by  the  provisions  of  said  section.  The 
language  there  used   with  reference  to  the  vacancy  is  that 

Idaho,  Vol.  26-^M 


Digitized  by 


Google 


530  Budge  v.  Gifford.  [26  Idaho, 

Opinion  of  the  Court — Sullivan,  C.  J. 

the  governor  ** shall  fill  the  same  by  appointment"  and  with 
reference  to  the  appointee,  that  he  ''shall  hold  his  office  until 
his  successor  shall  be  elected  and  qualified  in  such  manner 
as  may  be  provided  by  law.'' 

After  the  vacancy  has  once  been  filled,  there  is  no  vacancy 
to  be  filled.  The  vacancy  caused  by  the  death  of  Justice 
Stewart  extended  from  September  25,  1914,  the  date  of  his 
death,  until  the  first  Monday  in  January,  1919,  or  until  a 
successor  should  be  duly  elected  and  qualified,  a  little  over 
four  years,  and  the  governor  is  authorized  to  fill  that  vacancy, 
and  at  the  end  of  the  term  to  which  the  deceased  incumbent 
was  elected  the  successor  of  such  appointee  shall  be  elected 
and  qualified  in  such  manner  as  may  be  provided  by  law.  Since 
the  governor  is  empowered  to  fill  such  vacancy — not  a  part 
of  it — the  appointee  holds  the  office  until  the  term  of  vacancy 
expires,  or  until  his  successor  is  elected  and  qualified  as  pro- 
vided by  law.  The  words  **his  office"  and  **his  successor" 
clearly  indicate  that  the  appointee  succeeds  to  all  the  rights 
in  the  office  held  by  the  original  incumbent  and  that  he  shall 
continue  to  hold  and  exercise  them  until  the  time  arrives  for 
the  election  of  his  successor  in  the  manner  provided  by  law, 
for  the  next  suceeding  term  of  the  office  in  question. 

In  view  of  these  considerations,  it  must  be  held  that  said 
sec.  19  has  no  application  whatever  to  a  vacancy  in  the  office 
of  the  supreme  or  district  courts,  but  that  it  relates  wholly 
to  vacancies  in  other  offices  provided  for  by  art.  5,  the  filling 
of  which  is  not  otherwise  provided  for  by  the  constitution. 

It  is  a  well-recognized  rule  of  construction  that  all  provi- 
sions of  a  statute  or  constitution  relating  to  a  given  subject 
must  be  construed  together.  It  is  also  a  well-recognized  rule 
of  construction  that  expressions  which  are  perfectly  definite 
and  explicit  in  their  character  must  be  given  precedence  in 
any  case  over  those  expressions  which  are  of  a  general  char- 
acter only ;  and  construing  said  section  19  with  said  section  6 
of  article  4,  the  indefinite  provisions  of  the  former  must  be 
governed  and  controlled  by  the  specific  and  definite  provisions 
of  the  latter.    In  the  light  of  these  well  recognized  rules  of 
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construction,  said  sec.  19  must  be  understood  and  interpreted 
as  though  it  read  as  follows:  All  vacancies  occurring  in  the 
offices  provided  for  in  this  article  of  the  constitution  shall 
be  filled  as  provided  by  law  "unless  otherwise  provided  for 
in  this  constitution."  The  appointment  to  fill  a  vacancy  in 
the  office  of  supreme  justice  being  otherwise  provided  for  in 
the  constitution,  and  such  appointment  being  vested  solely 
in  the  governor,  it  must  be  held  that  sec.  19  has  no  application 
whatever  to  such  vacancy  and  that  the  legislature  is  given  no 
power  whatever  by  the  constitution  to  deprive  the  governor 
of  the  right  of  such  appointment.  The  absolute  grant  of  that 
right  to  the  governor  is  prohibitive  on  the  legislature  to 
attempt  to  limit  or  restrict  the  full  exercise  thereof. 

Having  reached  that  conclusion,  it  follows  that  the  provi- 
sions of  sees.  320  and  329  of  the  Revised  Codes,  in  so  far  as 
those  sections  attempt  to  provide  a  manner  of  filling  a  vacancy 
in  the  office  of  the  justice  of  the  supreme  court  to  hold  only 
until  the  next  general  election,  are  necessarily  repugnant  to 
the  constitution  and  in  derogation  of  the  specific  power  of 
appointment  to  fill  vacancies  in  that  ofiice  granted  by  the 
constitution  to  the  governor,  unless  the  term  **next  general 
election"  be  construed  to  mean  until  the  next  general  election 
to  fill  the  particular  office  in  question. 

Many  authorities  have  been  cited  where  it  has  been  held 
that  the  terms  *  *  general  election ' '  and  *  *  regular  election ' '  mean 
the  next  general  or  regular  election  for  the  filling  of  the  office 
referred  to,  and  the  provisions  of  sec.  324,  Rev.  Codes,  with 
reference  to  the  filling  of  vacancies  occurring  thirty  days  prior 
to  the  general  election,  in  so  far  at  least  as  the  issues  of  this 
particular  case  are  concerned,  may  be  held  to  apply  only  to 
elections  at  the  end  of  the  term  when  the  particular  office 
would  ordinarily  be  filled.  However,  under  our  view  of  the 
constitutional  provisions  cited,  and  having  held  that  the  gov- 
ernor is  authorized  thereby  to  fill  such  vacancies  for  the  entire 
unexpired  term  of  the  office  vacated,  it  is  not  necessary  to 
further  pass  upon  or  construe  the  sections  of  the  statute  above 
referred  to. 
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Points  Decided. 

The  peremptory  writ  must  therefore  issue  requiring  the 
Secretary  of  State  to  issue  a  commission  to  the  Honorable 
Alfred  Budge,  as  prayed  for  in  his  petition,  for  the  full  term 
of  the  vacancy  occasioned  by  the  death  of  Justice  Stewart. 

Truitty  J.f  concurs. 


(December  1,  1914.) 

L.  H.  CAUTHORN,  Trustee  of  the  Estate  of  A.  C.  DUN- 
NING and  GUT  OLIN,  Partners  Doing  Business  Under 
the  Firm  Name  and  Style  of  ''THE  TOGGERY,"  in 
Bankruptcy,  Appellant,  v.  BURLEY  STATE  BANK,  a 
Corporation,  Respondent. 

[144  Pac.  IIOS.] 

Bankruptcy— Chattel  Mobtoagb— Pbivebencx — Cause  of  Action — 
Beasonabls  Cause  to  Beueve  Tranbfeb  wnx  Errscr  Pbejpsbengb 
— Plsadino. 

1.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  tranir- 
fer,  on  the  ground  that  it  effects  a  preference,  and  also  that  it  is 
voidable  as  a  fraud  upon  other  creditors,  under  subdivision  "e"  of 
sec.  67  of  the  present  bankruptcy  law;  the  question  as  to  a  prefer- 
ence is  determined  from  the  facts  and  circumstances,  and  unless 
these  are  such  as  to  produce  a  reasonable  cause  of  belief  in  the  mind 
of  the  person  receiving  the  transfer  that  its  enforcement  would  effect 
a  preference,  the  transaction  must  be  held  valid.  On  the  question 
as  to  whether  a  certain  transfer  is  void  because  it  is  a  fraud  upon 
other  creditors,  the  question  must  be  determined  hj  the  evidence  in 
each  case. 

2.  Held,  a  chattel  mortgage  on  a  stock  of  goods  which  provides 
that  the  mortgagors  may  retain  possession  of  the  goods,  sell  them 
in  the  usual  course  of  business,  and  each  week  pay  a  certain  per  cent 
of  the  gross  proceeds  of  sales  on  the  mortgage  debt,  is  not  void 
per  se,  but  the  question  of  its  validity  must  be  determined  by  the 
good  faith  or  lack  of  good  faith  of  the  parties  to  the  transaction. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Cassia  County.    Hon.  Edward  A.  Walters,  Judge. 
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Argument  for  Appellant. 

Action  by  a  trustee  in  bankruptcy  to  have  a  certain  chattel 
mortgage  declared  illegal  and  void,  and  to  have  the  mortgaged 
property  turned  over  to  the  bankrupt's  estate.  Judgment  for 
defendant.    Plaintiff  appeals.    Judgment  affirmed. 

W.  B.  Abraham  and  James  H.  Wise,  for  Appellant. 

**It  does  not  now  depend  upon  the  purpose  of  intention  of 
the  debtor  or  creditor.  It  is  implied  that  the  debtor  intended 
the  transfer  to  be  a  preference  at  the  time  it  was  made." 
(In  re  Andrews,  144  Fed.  922,  75  C.  C.  A.  562;  In  re  First 
National  Bank,  155  Fed.  100,  84  C.  C.  A.  16;  Kimmerle  v. 
Farr,  189  Fed.  295,  111  C.  C.  A.  27.) 

**The  trustee  need  not  prove  knowledge  or  belief,  only  rea- 
sonable cause  to  believe  that  a  preference  was  intended.'* 
{Lampkin  v.  People's  National  Bank,  98  Mo.  App.  239,  71 
S.  W.  715.) 

**This  phrase  includes  reasonable  cause  to  believe  that  the 
debtor  is  insolvent,  for  this  is  one  of  the  elements  of  prefer- 
ence." (Thomas  v.  Adelman,  136  Fed.  973;  In  re  Kullberg, 
176  Fed.  585.) 

"A  person  is  always  presumed  to  intend  what  is  the  neces- 
sary consequence  of  his  act."  (Western  Tie  dk  Timber  Co,  v. 
Brown,  196  U.  S.  502,  25  Sup.  Ct.  39,  49  L.  ed.  571 ;  English 
V.  Ross,  140  Fed.  630;  Wilson  v.  Nelson,  183  U.  S.  191,  22  Sup. 
Ct.  74,  46  L.  ed.  147;  Forbes  v.  Howe,  102  Mass.  427,  3  Am. 
Rep.  475.) 

"Whatever  fairly  puts  a  party  upon  inquiry  is  suflScient 
notice  where  the  means  of  knowledge  are  at  hand,  and  if  the 
party  under  such  circumstances  omits  to  inquire  and  proceeds 
to  receive  the  transfer  or  conveyance,  he  does  so  at  his  peril, 
as  he  is  chargeable  of  knowledge  and  of  all  the  facts,  which 
by  a  proper  inquiry  he  might  have  ascertained. "  (Crittendon 
V.  Barton,  59  App.  Div.  555,  69  N.  Y.  Supp.  559,  5  Am.  Bankr. 
Rep.  775;  Wager  v.  Hall,  16  Wall.  (U.  S.)  584,  21  L.  ed.  504; 
Hackney  v.  Hargreaves  Bros,,  68  Neb.  624,  94  N.  W.  822,  99 
N.  W.  675;  Andrews  v.  Kellogg,  41  Colo.  35,  92  Pac.  222; 
Walker  v.  Tenison  Bros.  Saddlery  Co.  (Tex.  Civ.  App.),  94 
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S.  W.  166;  Whiiwell  v.  Wright,  115  N.  Y.  Supp.  48;  Stevens 
V.  Oscar  Holway  Co,,  156  Fed.  90.) 

"Where  a  mortgage  is  given  to  secure  a  present  loan  in  a 
pre-existing  debt,  it  is  invalid  as  a  preference  and  to  the  extent 
of  the  pre-existing  debt  secured  thereby."  {City  National 
Bank  v.  Bruce,  109  Fed.  69,  48  C.  C.  A.  236 ;  Stedman  v.  Bank 
of  Monroe,  117  Fed,  237,  54  C.  C.  A.  269 ;  In  re  Hull,  115  Fed. 
858;  In  re  Wolf,  98  Fed.  84;  In  re  T.  Furse  cfe  Co.,  127  Fed. 
690,  62  C.  C.  A.  446.) 

**  Possession  of  a  stock  of  merchandise  by  the  mortgagor, 
with  power  to  sell  and  retail  the  same,  without  requiring  the 
proceeds  to  be  applied  to  the  payment  of  the  debt  due  the 
mortgagee  is  void  as  to  attaching  creditors  of  the  mortgagor." 
(Lewiston  National  Bank  v.  Martin,  2  Ida.  734,  23  Pac.  920; 
Robinson  v.  Elliott,  22  Wall.  (U.  S.)  513,  524,  22  L.  ed.  758; 
Lyon  V.  Council  Bluffs  Sav.  Bank,  29  Fed.  566,  578.) 

**Bjiowledge  on  the  part  of  the  mortgagee  that  the  mort- 
gagor is  disposing  of  his  stock  at  retail  in  the  usual  course 
of  business  without  devoting  the  proceeds  to  the  payment  of 
the  debt  is  sufficient  evidence  of  the  mortgagee's  consent  to 
such  sales  to  warrant  a  conclusion  of  fraudulent  intent  and 
avoid  the  mortgage."  {Hayes  Woolen  Co.  v.  Oallagher,  58 
Minn.  502,  60  N.  W.  343 ;  Scott  Hardware  Co.  v.  Riddle,  84 
Mo.  App.  275,  282;  Ryan  v,  Rogers,  14  Ida.  309,  94  Pac.  427.) 

T.  Bailey  Lee,  for  Respondent. 

**If  the  trustee  fail  to  prove  any  one  of  the  elements  neces- 
sary to  constitute  a  preference,  the  transfer  cannot  be  set 
aside."  {Utah  Assn.  of  Credit  Men  v.  Boyle  Furniture  Co., 
39  Utah,  518,  117  Pac.  800;  Crook  v.  People's  Nat.  Bank,  18 
Am.  Bankr.  Rep.  684,  note ;  McNaboe  v.  Columbian  Mfg.  Co., 
153  Fed.  967,  83  C.  C.  A.  81.) 

**Mere  knowledge  that  a  debtor  is  behind  in  his  payments 
is  insufficient  to  put  his  creditors  upon  inquiry,  and  charge 
them  with  facts  an  inquiry  might  disclose.  Nor  will  the  mere 
fact  of  taking  security  for  a  loan  do  so. "  (Loveland  on  Bank- 
ruptcy, p.  1003,  note  47  and  citations;  Orant  v.  First  National 
Bank,  97  U.  S.  81,  24  L.  ed.  971.) 
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**  Creditor  is  not  bound  to  trace  or  investigate  suspicious 
circumstances  which  come  to  his  attention."  {Blankenhaker 
V.  Charleston  State  Bank,  111  111.  App.  393.)  Doubt  or  sus- 
picion is  insufficient.  (Summerville  v.  Stockt&ti  Milling  Co,, 
142  Cal.  529,  76  Pac.  243;  Stuckey  v.  Masonic  Sav.  Bank,  108 
U.  S.  74,  27  L.  ed.  640.) 

"An  adjudication  of  bankruptcy  soon  after  the  transfer  is 
insuflScient  to  show  reasonable  cause  to  believe  insolvency.'' 
(Loveland  on  Bankruptcy,  sec.  506,  note  68,  and  citations.) 

And  the  burden  of  proof  to  show  this  **  reasonable  cause  to 
believe''  lies  upon  the  trustee.  (Kimmerle  v.  Farr,  189  Fed. 
295,  111  C.  C.  A.  27;  Arkansas  Nat.  Bank  v.  Sparks,  83  Ark. 
324,  103  S.  W.  626.) 

Even  had  the  partners  been  insolvent,  this  respondent  must, 
under  the  language  of  sec.  11  of  the  Amendatory  Act  of  1910, 
have  had  **  reasonable  cause  to  believe  that  the  enforcement 
of  such  transfer  would  effect  a  preference."  (Loveland  on 
Bankruptcy,  sec.  492  and  citations.) 

**If  a  mortgage  executed  at  the  time  the  loan  is  made  creates 
a  lien  on  specific  chattels,  no  preference  is  created."  (Love- 
land on  Bankruptcy,  sec.  519 ;  First  Nat,  Bank  of  Holdredge 
V.  Johnson,  68  Neb.  641,  94  N.  W.  837,  4  Ann.  Cas.  485.) 

In  order  to  invalidate  a  mortgage  such  as  the  one  involved 
here,  actual  fraud  must  be  proven.  The  old  common-law  rule 
holding  such  mortgages  fraudulent  per  se  has  been  abolished 
by  American  jurisdictions  which  have  recognized  the  utter 
impossibility  amid  modern  business  conditions  of  carrying  on 
business  under  its  restriction.  {Etheridge  v,  Sperry,  139  U.  S. 
266,  11  Sup.  Ct.  565,  35  L.  ed.  171 ;  Williams  v,  Mitchell,  9 
Kan.  App.  627,  58  Pac.  1025;  Whitson  v.  Griffis,  39  Kan.  211, 
7  Am.  St.  546,  17  Pac.  801.) 

TRUITT,  J. — This  action  was  brought  in  the  lower  court  by 
the  appellant,  L.  H.  Cauthorn,  trustee  in  bankruptcy  of  the 
estate  of  A.  C.  Dunning  and  Guy  Olin,  bankrupts,  against 
the  Burley  State  Bank,  a  corporation  engaged  in  the  banking 
business  at  the  town  of  Burley,  Idaho,  to  have  a  certain  chattel 
mortgage  on  a  stock  of  merchandise  and  fixtures  appertaining 
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thereto,  also  located  at  said  town,  declared  illegal  and  void 
and  that  the  property  described  in  said  mortgage  be  turned 
over  to  said  trustee  as  a  part  of  the  estate  of  said  bankrupts. 
The  complaint  sets  up  two  separate  causes  of  action.  In  the 
first  cause  set  up  therein,  it  is  alleged  that  said  A.  C.  Dunning 
and  Guy  Olin  were  on  the  16th  day  of  October,  1911,  engaged 
in  business  as  copartners  under  the  firm  name  and  style  of 
**The  Toggery"  at  said  town  of  Burley;  that  said  firm  was 
at  said  date  insolvent  and  that  it  was  indebted  to  the  defend- 
ant bank  in  the  sum  of  $1,700.  It  further  alleges  that  at  said 
date  said  firm  and  said  A.  C.  Dunning  and  Guy  Olin  executed 
and  delivered  to  the  defendant  a  promissory  note  in  said  sum 
of  $1,700;  that  to  secure  the  same  they  also  at  said  time  exe- 
cuted a  chattel  mortgage  upon  their  entire  stock  of  mer- 
chandise and  fixtures  used  in  the  business  and  for  no  other 
consideration  whatever;  that  said  $1,700  was  at  said  time  a 
pre-existing,  unsecured  indebtedness,  and  that  the  transfer  of 
said  property  was  made  for  the  benefit  of  said  defendant  with 
the  intent  to  give  it  a  preference  as  a  creditor,  and  with  intent 
to  hinder,  delay  and  defraud  the  other  creditors  of  said  par- 
ties, thereby  making  it  possible  for  said  defendant  to  obtain 
a  greater  percentage  of  its  said  debt  than  any  other  creditor 
in  the  same  class.  The  complaint  further  alleged  that  at  the 
time  said  chattel  mortgage  was  given  and  said  property  trans- 
ferred to  the  defendant,  it  had  reasonable  cause  to  believe  that 
said  parties  were  insolvent,  that  a  preference  was  intended, 
and  the  transfer  of  said  property  was  received  by  defendant 
with  the  intent  and  purpose  to  hinder,  delay  and  defraud  the 
other  creditors  of  said  parties  of  the  same  class.  It  further 
alleges  that  the  defendant  at  the  time  of  this  transaction  was 
and  for  more  than  one  year  prior  thereto  had  been  the  banker 
for  said  firm,  and  as  such  had  full  knowledge  of  its  financial 
standing  and  condition,  that  its  liabilities  greatly  exceeded 
its  assets  and  resources  of  all  kinds;  that  said  firm  and  said 
A.  C.  Dunning  and  Guy  Olin  were  insolvent  and  unable  to 
pay  all  their  creditors  in  full,  that  said  mortgage  was  in- 
tended as  a  preference  over  other  creditors  of  the  same  class; 
that  the  same  was  made,  executed  and  delivered  for  the  pur- 
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pose  of  hindering,  delaying  and  defrauding  the  other  creditors 
of  said  parties  of  a  like  class. 

The  complaint  also  alleges  that  on  the  9th  day  of  December, 
1911,  a  petition  in  involuntary  bankruptcy  was  filed  against 
the  partnership  composed  of  said  A.  C.  Dunning  and  Quy 
Olin  by  a  large  number  of  their  creditors  representing  claims 
of  about  $5,000,  and  that  thereafter  on  the  13th  day  of  De- 
cember, 1911,  the  property  of  said  partnership  was  placed  in 
the  hands  of  L.  V.  Oallogly,  as  receiver ;  that  on  the  7th  day 
of  March,  1912,  an  adjudication  was  had  in  the  matter  of  said 
petition  in  bankruptcy,  and  said  A.  C.  Dunning  and  Guy  Olin 
were  duly  declared  bankrupts;  that  thereafter  on  the  24th 
day  of  April,  1912,  said  L.  H.  Cauthom  was  appointed  as 
trustee  in  bankruptcy  of  their  estate;  that  he  at  said  date 
duly  qualified  as  such  trustee  and  has  been  acting  as  such 
ever  since.  It  was  further  alleged  that  a  notice  to  said  bank 
was  given  by  said  trustee,  L.  H.  Cauthom,  of  the  first  meet- 
ing of  the  creditors  of  such  bankrupts;  that  said  bank  by  its 
agent  appeared  at  said  meeting  and  was  requested  by  said 
trustee  to  surrender  said  chattel  mortgage  and  property 
therein  described  and  to  share  with  the  other  unsecured  credi- 
tors in  the  distribution  of  the  estate,  but  it  then  refused  to  do 
so  and  has  ever  since  refused  to  surrender  the  mortgage  or 
said  property. 

Prom  the  record  here  presented,  there  seems  to  have  been 
some  irregularity  in  the  proceedings  by  which  the  adjudica- 
tion in  bankruptcy  in  this  case  was  effected,  in  this,  that 
tiiough  the  petition  was  against  the  partnership  doing  busi- 
ness under  the  firm  name  and  style  of  '*The  Toggery,"  thei 
adjudication  was  against  A.  C.  Dunning  and  Quy  Olin  as 
individuals.  And  yet  the  only  property  that  was  taken  pos- 
session of  by  authority  of  said  proceedings  and  adjudication 
was  the  property  of  said  partnership.  However,  as  no  ques- 
tion regarding  the  matter  is  presented  by  this  appeal,  if  there 
was  any  irregularity  in  the  proceedings  by  which  said  A.  C. 
Dunning  and  Guy  Olin  were  declared  bankrupts  as  indi- 
viduals when  the  petition  was  against  them  as  copartners,  it 
ooald  not  be  raised  in  this  court  for  the  first  time. 
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In  the  second  cause  of  action,  plaintiff  alleges  the  execution 
of  said  note  and  mortgage  set  out  in  its  first  cause  of  action, 
as  above  mentioned,  and  then  alleges  that  said  mortgage  was 
and  is  illegal  and  yoid,  for  the  reason  that  the  bank  permitted 
the  mortgagors  to  retain  possession  of  said  merchandise,  con- 
duct a  retail  business  from  day  to  day,  and  sell. goods  from 
the  stock  of  merchandise  so  mortgaged  without  requiring  the 
receipts  from  the  sales  of  the  same  to  be  applied  to  the  ex- 
tinguishment of  said  mortgage  indebtedness,  that  no  pay- 
ments were  made  on  said  mortgage,  and  that  the  same  was 
made,  executed  and  delivered  to  the  bank  for  the  purpose 
and  with  the  intent  to  hinder,  delay  and  defraud  the  other 
creditors  of  said  copartnership,  and  that  the  defendant  had 
full  knowledge  of  such  intent  on  the  part  of  the  mortgagors, 
and  was  a  party  thereto.  The  answer  joined  issue  upon  the 
material  allegations  of  the  complaint,  and  the  cause  was  tried 
before  the  court  without  a  jury.  Both  parties  by  a  stipula- 
tion in  writing  waived  findings  of  fact  and  conclusions  of  law, 
and  thereafter  the  court  duly  entered  judgment  against  the 
plaintiff  and  awarded  costs  to  the  defendant.  From  this 
judgment  this  appeal  is  taken. 

As  there  were  no  findings  of  fact  by  the  trial  court,  it  is 
necessary  for  this  court  to  examine  the  evidence  and  deter- 
mine for  itself  what  facts  are  established  thereby  and  from 
these  facts  conclude  whether  the  principles  of  law  upon  which 
the  judgment  rests  are  sustained  by  the  evidence.  There 
were  only  two  witnesses,  S.  G.  Rich  and  L.  B.  Gallogly,  who 
testified  in  regard  to  the  controlling  points  in  the  case.  The 
only  other  witness  called  was  the  county  recorder,  and  he 
was  called  simply  to  identify  some  records  required  to  be  used 
in  the  case.  Mr.  Rich  testified  that  he  was  cashier  of  the 
Burley  State  Bank  and  had  dealings  with  A.  C.  Dunning  and 
Guy  Olin  while  they  were  engaged  in  business  as  copartners 
under  the  firm  name  of  '*The  Toggery"  at  Burley.  He  testi- 
fied that  said  note  and  mortgage  for  $1,700  given  on  the  16th 
of  October,  1911,  were  executed  and  delivered  to  take  up  an 
unsecured  note  for  $1,500  and  some  interest  thereon  that  the 
firm  owed  to  the   bank.    This  $1,700  was   deposited  to  the 
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credit  of  the  firm  and  $1525.25  checked  from  its  account  at 
said  date  so  that  $174.75  of  this  $1,700  note  and  mortgage  was 
a  new  debt,  and  as  to  that  sum  the  mortgage  in  any  event 
would  be  valid  so  far  as  the  question  of  preference  might 
affect  it.  This  witness  further  testified  that  during  the  month 
of  October,  1911,  he  inquired  into  the  condition  of  this  firm 
and  went  over  their  books,  but  made  no  inventory  of  the 
goods  and  fixtures;  that  its  account  at  the  bank  was  over- 
drawn during  the  months  of  September  and  October,  and  this 
led  him  to  inquire  into  the  condition  of  the  business.  He 
also  stated  that  the  firm  during  October  and  November  of  said 
year  deposited  to  its  credit  at  various  times  a  total  sum  of 
$579.23,  the  last  deposit  being  made  November  18th,  but  this 
sum  was  all  checked  out  so  that  on  that  date  there  was  an 
overdraft  of  $8.79  on  the  account  of  said  firm.  During  this 
time  $55  was  credited  on  the  $1,700  note.  The  mortgage  pro- 
vided that  the  mortgagors  should  each  week  apply  50%  of 
the  gross  proceeds  of  the  sales  of  merchandise  covered  by  said 
mortgage  in  payment  of  the  $1,700  indebtedness,  and  this 
witness  testified  that  he  went  to  the  store  each  week,  asked  for 
a  statement  of  the  receipts  from  sales  of  the  week  and  for 
50%  of  the  money  received ;  he  further  testified  that  he  went 
each  week  and  had  an  accounting  but  did  not  get  any  money 
for  some  weeks.  He  explained  this  by  saying  that,  **I  am 
not  certain  but  there  were  some  weeks  when  the  amounts 
applied  to  new  stock  and  exhausted  their  funds  and  they  had 
nothing  to  pay."  The  witness  was  asked  about  the  individual 
property  of  Guy  Olin,  and  though  he  testified  that  he  owned 
fifteen  or  twenty  thousand  dollars'  worth  of  property,  he 
admitted  on  cross-examination  that,  **He  had  his  title  in  such 

shape  that  it  could  not  be  used  for  security He  had 

not  perfected  title  to  his  real  estate." 

It  would  seem  from  this  explanation  in  regard  to  this  prop- 
erty owned  by  Guy  Olin  that  he  could  not  use  it  for  securing 
his  creditors  or  raising  money  to  pay  them,  and  if  this  is 
so,  we  do  not  see  how  they  could  reach  it  hy  any  legal  process. 
In  Louisiana  Nat.  Life  Assiir.  Soc.  v.  Segeii,  28  Am.  Bankr. 
Rep.  19,  it  is  stated  that:  **In  order  to  determine  the  solvency 
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of  a  bankrupt,  the  assets  ought  to  be  such  as  a  creditor  could 
realize  on  if  he  obtained  a  judgment  against  him  in  the  or- 
dinary course  of  judicial  procedure."  It  is  admitted  that 
Dunning  had  no  property  other  than  his  interest  in  this  store, 
except  a  diamond  ring.  The  amount  of  indebtedness  pre- 
sented by  the  unsecured  creditors  to  the  trustee  in  bankruptcy 
was  $4,954,  the  mortgage  in  controversy  amounted  to  $1,700, 
and  there  was  another  mortgage  against  the  firm  for  about 
$1,000,  making  a  total  indebtedness  of  about  $7,600  at  the 
date  of  the  filing  of  the  petition  in  bankruptcy.  At  the 
time  of  the  execution  of  this  mortgage,  the  said  goods  and 
fixtures  were  estimated  to  be  of  the  value  of  $3,500  to  $4,000, 
and  though  this  did  not  include  book  accounts,  as  the  items 
of  indebtedness  within  a  short  time  after  the  date  of  said 
mortgage  amounted  to  $7,600  as  above  stated,  we  think  the 
record  shows  that  this  copartnership  was  insolvent  at  the 
date  on  which  this  mortgage  was  executed  and  delivered  to  the 
bank.  Moreover,  while  it  is  true  that  secured  creditors  are 
not  bound  by  an  adjudication  in  bankruptcy  and  may  litigate 
the  same  issues  in  another  proceeding,  still  the  adjudication 
is  as  to  them  prima  facie  evidence  of  what  is  therein  decreed, 
and  the  adjudication  was  made  March  7,  1912,  so  that  it  is 
prima  facie  evidence  in  this  cajse  that  these  parties  were  in- 
solvent at  that  date  or  a  little  over  four  and  one-half  months 
after  the  date  of  the  mortgage.  And  this  fact  might  be  con- 
sidered as  of  some  weight  in  determining  whether  the  copart- 
nership was  insolvent  at  the  date  of  said  transfer. 

The  other  witness,  L.  B.  Gallogly,  in  this  case  testified  that 
some  months  prior  to  the  date  of  this  mortgage,  he  was  em- 
ployed as  a  salesman  by  **The  Toggery'*  firm  and  was  so 
employed  at  that  timej  that  on  the  13th  day  of  December, 
1911,  he  was  appointed  receiver  of  the  business  of  said  firm 
by  the  federal  court  and  took  charge  of  the  property  on  said 
date.  He  further  testified  that  on  the  date  of  said  mortgage 
he  would  estimate  the  stock  of  goods  and  fixtures  to  be  worth 
from  $3,500  to  $4,000,  though  he  did  not  take  an  inventory 
thereof,  but  when  he  took  charge  of  the  property  as  receiver, 
he  then  made  an  inventory  of  the  merchandise  and  fixtures. 
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and  this  showed  the  value  to  be  about  $3,000.  He  further 
testified  that  during  the  month  of  October,  1911,  the  firm 
appeared  to  be  doing  a  *'veiy  prosperous  business,"  and  was 
making  sales  of  about  $50  or  $60  a  day. 

The  foregoing  statement  includes  the  material  facts  in  this 
case,  as  stated  by  the  witnesses  and  as  shown  by  the  record. 

Based  upon  the  facts  as  thus  shown  to  exist,  it  now  becomes 
necessary  to  apply  the  principles  of  law  applicable  to  them 
in  order  to  reach  a  correct  decision  of  the  case.  The  appel- 
lant only  complains  of  two  errors,  (1)  ''That  the  evidence 
conclusively  shows  that  said  mortgage  was  given  with  the 
intent  to  prefer  the  defendant  bank,  mortgagee,  over  other 
creditors  of  the  same  class,  and  was  given  to  secure  an  ante- 
cedent debt;  and  (2)  that  said  mortgage  was  illegal  and  void, 
for. the  reason  that  the  same  permitted  the  mortgagors  to 
remain  in  possession  of  the  same  in  the  regular  course  of 
business  without  accounting  to  the  mortgagee  for  the  proceeds 
of  said  daily  sales,  and  that  the  mortgagee  knew  and  had 
reason  to  believe  that  the  mortgagors  were  at  the  time  insol- 
vent." The  first  alleged  error  raises  the  question  of  a  prefer- 
ence as  defined  by  the  National  Bankruptcy  Law  now  in  force. 
The  Bankruptcy  Act  of  1898,  in  regard  to  preferences,  made 
the  result  obtained  by  the  creditor,  and  not  the  intent  of  the 
debtor,  the  essential  fact;  if  a  transfer  to  a  creditor  within 
four  months  of  the  bankruptcy  was  received  which  would  give 
him  an  advantage  over  other  creditors  of  the  same  class,  it 
was  a  preference  without  regard  to  the  intent  or  motive  of 
either  debtor  or  creditor.  As  a  large  part  of  the  mercantile 
business  of  this  counti^  is  done  upon  a  credit  system,  this 
law  in  its  result  materially  restricted  trade,  for  it  to  a  large 
extent  eliminated  credit,  and  the  retail  merchant  was  limited 
in  his  purchases  to  such  amount  of  goods  as  he  could  pay  for 
in  cash.  So  much  complaint  was  made  against  this  law  and 
its  evil  effects  on  business  were  so  apparent  that  the  amenda^ 
tory  act  of  1903  was  passed  by  Congress.  Subdivision  **b" 
of  sec.  60  of  said  act  was  further  amended  by  act  of  Congress, 
approved  June  25,  1910,  and  this  subdivision  so  far  as  it 
relates  to  this  case  is  as  follows: 


Digitized  by 


Google 


542  Cauthorn  v.  Bubley  State  Bank.     [26  Idaho, 

Opinion  of  the  Court — ^Tmitt,  J*. 

*'If  a  bankrupt  shall  have  procured  or  suffered  a  judgment 
to  be  entered  against  him  in  favor  of  any  person  or  have 
made  a  transfer  of  any  of  his  property,  and  if,  at  the  time 
of  his  transfer,  or  of  the  entry  of  the  judgment  or  of  the 
recording  or  registering  of  the  transfer  if  by  law  recording 
or  registering  thereof  is  required,  and  being  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  or  after 
the  filing  thereof  and  before  the  adjudication,  the  bankrupt 
be  insolvent  and  the  judgment  or  transfer  then  operate  as  a 
preference,  and  the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  then  have  reasonable 
cause  to  believe  that  the  enforcement  of  such  judgment  or 
transfer  would  effect  a  preference,  it  shall  be  voidable  by 
the  trustee,  and  he  may  recover  the  property  or  its  value  from 
such  person." 

Under  the  Bankruptcy  Act  as  amended  in  1903,  an  essential 
element  to  a  preference  was  that  the  creditor  **had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  prefer- 
ence,*' and  in  a  number  of  cases  it  was  held  that  the  debtor 
must  also  intend  the  transfer  as  a  preference,  because  such 
intention  might  be  presumed  from  the  necessary  result  of  the 
transaction,  and  much  refinement  of  argument  as  to  the  mean- 
ing of  the  word  ''intended,"  as  used  in  this  section,  was  in- 
dulged in  by  the  courts  in  construing  it.  Probably  on  this 
account  the  language  of  this  section  was  changed  by  the  amend- 
ment of  1910,  as  will  be  noticed  in  the  foregoing  quotation, 
so  as  to  eliminate  the  question  of  intention  as  to  either  cred- 
itor or  debtor.  As  the  law  now  is,  if  the  creditor  had  reason- 
able cause  to  believe  the  enforcement  of  the  transfer  would 
effect  a  preference,  it  shall  be  voidable  by  the  trustee.  And, 
as  already  stated,  this  makes  the  intent  of  the  debtor  imma- 
terial and  predicates  this  element  of  a  preference  upon  the 
belief  of  the  creditor.  And  this  belief  must  be  based  upon 
reasonable  cause.  We  apprehend  that  the  courts  will  find 
about  as  much  difficulty  in  defining  a  ** reasonable  cause"  as 
they  have  had  in  construing  the  word  ** intended"  in  this  sec- 
tion before  the  last  amendment  thereto.  The  controlling 
question  presented  by  appellant's  first  assignment,  then,  is 


Digitized  by 


Google 


Dec.  1914.]     Cauthobn  v.  Burlby  State  Bank.  543 

Opinion  of  the  Court — Truitt,  J. 

whether  he  has,  by  the  weight  of  the  proof,  established  the 
fact  that  the  bank  had  reasonable  cause  to  believe  that  the 
enforcement  of  this  transfer  would  eflfect  a  preference. 

Collier  on  Bankruptcy,  10th  ed.,  p.  790,  gives  the  essential 
elements  of  a  preference  under  the  present  law  as  follows : 

**  Since  the  amendatory  act,  a  preference  consists  in  a  per- 
son, (1)  while  insolvent  and  (2)  within  four  months  of  the 
bankruptcy,  (3)  procuring  or  suffering  a  judgment  to  be 
entered  against  himself  or  making  a  transfer  of  his  property, 
(4)  the  effect  of  which  will  be  to  enable  one  creditor  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  creditor  of 
the  same  class.  Such  a  preference  is  voidable  at  the  instance 
of  the  trustee,  if  (5)  the  person  recovering  it  or  to  be  benefited 
thereby  has  (6)  reasonable  cause  to  believe  that  the  enforce- 
ment of  the  judgment  or  transfer  will  result  in  a  preference. 
If  the  transfer  was  made  or  the  judgment  procured  or  suf- 
fered while  the  debtor  was  insolvent  and  the  effect  of  such 
transfer  or  judgment  was  to  enable  one  creditor  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  creditor  of 
the  same  class,  such  transfer  or  judgment  is  a  preference. 
The  burden  of  proving  the  existence  of  the  essential  elements 
of  a  transfer  is  upon  the  trustee  seeking  to  avoid  it." 

The  first  authority  cited  in  the  brief  of  appellant  on  the 
question  of  a  preference  is  Swarts  v.  Fourth  National  Bank, 
117  Fed.  1,  54  C.  C.  A.  387,  and  the  quotation  given  there- 
from as  the  test  of  a  preference  is  as  follows:  **The  test  of  a 
preference  under  the  act  is  the  payment  out  of  the  bankrupt's 
property  of  a  greater  percentage  of  the  creditor's  claim  than 
other  creditors  of  the  same  class."  But  it  will  be  found  upon 
examination  of  this  case  that  it  presents  a  different  state  of 
facts  from  the  one  at  bar,  and  moreover  it  was  determined 
in  1902,  which  brought  it  under  the  provisions  of  the  law  of 
1898,  and  for  that  reason,  even  if  the  facts  had  been  identical 
with  the  facts  before  us  in  this  case,  the  rule  as  to  the  test 
of  a  preference  is  not  the  same  under  the  present  law  as  it 
was  under  the  statute  of  1898.  Under  that  statute,  if  the 
transfer  was  made  within  four  months  before  the  bankruptcy, 
it  was  voidable  by  the  trustee  because  of  that  fact  without 
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regard  to  the  intentions  of  the  parties  to  the  transaction. 
But,  under  the  present  law,  even  though  the  transfer  is  made 
within  the  four  months  preceding  bankruptcy,  it  is  not  void- 
able, unless  the  person  receiving  it  has  reasonable  cause  to 
believe  that  the  enforcement  thereof  would  eflfect  a  preference. 

There  are  a  number  of  authorities  also  cited  by  appellant 
upon  the  question  of  the  intentions  of  the  parties  to  a  transfer 
that  might  effect  a  preference  under  subdivision  **b"  of  sec. 
60  of  the  present  law,  but  we  do  not  deem  it  profitable  to 
review  these  authorities  at  length  because  they  are  not  in  point 
upon  the  question  of  a  preference  under  the  present  law. 

The  vital  question  upon  the  point  under  consideration  is 
whether  the  officers  of  the  bank  had  reasonable  cause  to  be- 
lieve at  the  time  of  its  execution  that  the  enforcement  of 
the  $1700  mortgage  given  by  said  firm  to  it  would  effect  a 
preference,  and  this  must  be  ascertained  from  the  facts  con- 
nected with  the  transaction.  This  mortgage  was  executed  by 
'*The  Tog<j:ery*'  and  by  Guy  Olin  and  A.  C.  Dunning  as 
individuals,  upon  the  entire  stock  of  goods  and  the  fixtures 
of  the  store  known  as  **The  Toggery.*'  The  firm  had  been 
in  business  in  the  town  of  Burlcy  for  some  considerable  time 
and  did  its  banking  with  the  respondent  bank.  Prior  to  the 
date  of  the  mortgage  in  controversy,  the  cashier  of  the  bank 
investigated  the  business  of  the  firm  and  concluded  it  was 
solvent,  and  the  witness  Qallogly  testified  that  when  he  was 
employed  there  as  a  salesman  it  was  making  sales  of  from 
$50  to  $60  per  day  prior  to  and  about  the  time  of  the  execu- 
tion of  said  mortgage,  and  that  the  business  seemed  to  him 
to  be  in  a  prosperous  condition.  If  the  facts  and  circum- 
stances were  such  as  to  constitute  in  the  mind  of  the  officers 
of  the  bank  a  reasonable  cause  to  believe  when  this  transfer 
was  given  to  it  that  the  enforcement  thereof  would  effect  a 
preference,  then  it  is  voidable,  but  if  from  said  investigation 
of  the  assets  and  the  business  of  **The  Toggery"  made  by  the 
cashier  of  the  bank,  and  with  his  knowledge  of,  its  financial 
affairs,  a  man  of  ordinary  prudence  and  business  experience 
would  not  have  had  a  reasonable  cause  therefrom  to  believe 
that  the  enforcement  of  said  mortgage  would  effect  a  prefer- 


Digitized  by 


Google 


Dec.  1914.]     Cauthorn  v.  Bubley  State  Bank.  545 

Opinion  of  the  Court — Truitt,  J. 

ence,  then  we  think  the  contention  of  the  appellant  on  this 
point  must  fail.  The  fact  that  this  firm  was  unable  to  meet 
all  its  obligations  as  they  fell  due  alone  was  not  sufficient  to 
cause  a  belief  that  it  was  insolvent. 

In  Wilson  V.  City  Bank,  17  Wall.  (U.  S.)  473,  486,  21  L.  ed. 
723,  it  is  said:  **Many  find  themselves  with  ample  means, 
good  credit,  large  business,  technically  insolvent;  that  is, 
unable  to  meet  their  current  obligations  as  fast  as  they  mature. 
But  by  forbearance  of  creditors,  by  meeting  only  such  debts 
as  are  pressed,  and  even  by  the  submission  of  some  of  their 
property  to  be  seized  on  execution,  they  are  finally  able  to 
pay  all,  and  to  save  their  commercial  character  and  much 
of  their  property.  If  creditors  are  not  satisfied  with  this, 
and  the  parties  have  committed  an  act  of  bankruptcy,  any 
creditor  can  institute  proceedings  in  a  bankrupt  court.  But 
until  this  is  done,  their  honest  struggle  to  meet  their  debts 
and  to  avoid  the  breaking  up  of  all  their  business  is  not,  of 
itself,  to  be  construed  into  an  act  of  bankruptcy,  or  a  fraud 
upon  the  act."  And  in  Orant  v.  First  National  Bank,  97 
U.  S.  81,  24  L.  ed.  971,  as  a  proposition  of  importance  in  dis- 
cussing the  question,  it  is  said:  '*The  debtor  is  often  buoyed 
up  by  the  hope  of  being  able  to  get  through  with  his  difficulties 
long  after  his  case  is  in  fact  desperate;  and  his  creditors,  if 
they  know  anything  of  his  embarrassments,  either  participate 
in  the  same  feeling,  or  at  least  are  willing  to  think  that  there 
is  a  possibility  of  his  succeeding." 

But  there  is  some  testimony  in  the  record  in  this  case  that 
we  think  has  an  important  bearing  on  this  question.  The 
cashier  of  the  bank  testified  that  Guy  Olin  was  worth  between 
fifteen  and  twenty  thousand  dollars  at  the  time  this  mortgage 
was  executed,  and  although  it  further  appeared  that  his  title 
to  this  property  was  not  in  such  condition  that  he  could  mort- 
gage it,  still  the  rule  given  by  Loveland  for  determining  in- 
solvency includes  all  of  the  assets  of  the  creditor  of  every  kind. 
**In  computing  the  assets  of  the  debtor  to  determine  the  sol- 
vency or  insolvency,  all  his  property  which  has  value  should 
be  included.  In  determining  the  question  of  the  solvency, 
there  should  be  included  property  exempt  under  the  state  law, 
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and  property  transferred  in  payment  of  or  as  security  for  a 
just  debt,  irrespective  of  whether  it  constitutes  a  preference 
or  not."  However,  whether  this  property  which  this  witness 
testifies  to  as  being  of  the  value  of  from  fifteen  to  twenty  thou- 
sand dollars  should  have  been  considered  in  determining  the 
question  of  the  solvency  of  this  firm  or  not,  the  knowledge  that 
it  was  owned  by  one  of  the  partners  would  very  probably  have 
great  weight  upon  the  mind  of  a  person  in  forming  an  opinion 
upon  the  financial  conditions  of  the  firm.  After  carefully 
considering  the  evidence  and  the  circumstances  in  this  case, 
we  conclude  that  a  reasonable  cause  to  believe  that  the  en- 
forcement of  this  transfer  would  eflfect  a  preference  in  favor 
of  appellant  cannot  be  attributed  to  the  respondent. 

The  second  alleged  error  complained  of  by  the  appellant  is 
that  said  mortgage  was  illegal  and  void,  for  the  reason  that 
the  same  permitted  the  mortgagors  to  remain  in  possession 
of  the  mortgaged  goods  and  sell  and  dispose  of  the  same  in 
the  regular  course  of  business,  without  accounting  to  the 
mortgagee  for  the  proceeds  of  the  sales,  and  that  the  mort- 
gagee had  reason  to  believe  that  the  mortgagors  were  at  the 
time  insolvent.  But  before  taking  up  the  argument  of  this 
question,  perhaps  it  is  well  to  pass  upon  the  error  alleged  by 
the  respondent  in  regard  to  the  ruling  of  the  trial  court  in  not 
sustaining  his  motion  to  strike  out  the  amendment  made  to 
the  original  complaint  by  adding  thereto  an  additional  cause 
of  action.  The  trustee  brought  the  action  to  have  the  said 
mortgage  declared  void,  and  in  addition  to  the  allegations  in 
the  first  cause  of  action  to  the  effect  that  it  was  void  under 
subd.  **b"  of  see.  60  of  the  bankruptcy  law,  he  had  the  right 
in  the  second  cause  of  action  to  also  demand  that  it  be  declared 
void  under  subd.  '*e"  of  sec.  67  of  said  law.  We  think  the 
trial  court  did  not  err  in  overruling  said  motion. 

The  appellant  cites  a  number  of  authorities  to  sustain  his 
contention  that  this  mortgage  is  void,  for  the  reason  that  the 
mortgagors  remained  in  possession  of  the  goods  and  continued 
in  possession  of  the  property  and  to  sell  the  goods  upon  which 
it  was  given  in  the  regular  course  of  business,  with  the  knowl- 
edge and  consent  of  the  bank,  without  applying  the  proceeds 
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of  the  sales  to  the  reduction  of  the  mortgaged  debt.  But  there 
was  a  provision  in  the  mortgage  that  was  intended  to  meet 
this  objection.    This  provision  is  as  follows: 

**And  it  is  hereby  further  mutually  agreed  by  and  between 
the  respective  parties  hereto,  that  the  mortgagors  may  con- 
tinue to  conduct  a  retail  mercantile  business  heretofore  and 
now  being  conducted  by  said  mortgagors,  in  the  said  building 
aforesaid,  and  to  sell  and  dispose  of  any  portion  or  part  of 
said  stock  for  cash,  in  the  conduct  of  said  business,  and  to 
replace  and  replenish  said  stock  by  purchases  from  time  to 
time,  investing  a  portion  of  the  proceeds  of  said  sales  in  the 
purchase  of  goods  for  the  replenishing  and  maintaining  of 
said  stock;  provided,  however,  that  50%  of  the  gross  pro- 
ceeds of  said  sales  shall  be  applied  upon  and  in  discharge 
of  said  mortgage  indebtedness,  as  evidenced  by  said  note;  to 
which  end  and  for  which  purpose  it  is  further  mutually 
agreed  that  50%  of  said  sales  shall  be  paid  to  the  said  mort- 
gagee once  each  and  every  week  until  the  said  mortgage  in- 
debtedness together  with  the  interest  thereon  shall  have  been 
paid  off  and  discharged.'' 

It  would  serve  no  useful  purpose  for  us  to  review  the  earlier 
authorities  that  follow  the  common-law  rule,  holding  that  to 
allow  the  mortgagors  to  remain  in  possession  of  a  stock  of 
merchandise  and  sell  it  out  in  the  usual  course  of  business 
renders  the  mortgage  void  per  se,  for  the  reason  that  since 
the  decision  in  Etheridge  v.  Sperry,  139  U.  S.  266,  11  Sup. 
Ct.  565,  35  L.  ed.  171,  that  rule  has  been  greatly  modified  or 
abolished  by  a  well-considered  line  of  authorities.  The  cases 
of  Robinson  v,  Elliott,  22  Wall.  (U.  S.)  513,  22  L.  ed.  758, 
and  Means  v,  Dowd,  128  U.  S.  273,  9  Sup,  Ct.  65,  32  L.  ed. 
429,  were  frequently  cited  in  support  of  the  common-law  rule, 
but  in  Etheridge  v.  Sperry,  supra,  these  cases  were  analyzed 
and  held  not  to  control  in  that  case.  In  the  opinion  Mr.  Jus- 
tice Brewer  says:  **In  neither  of  those  cases  is  it  affirmed  that 
a  chattel  mortgage  on  a  stock  of  goods  is  necessarily  invali- 
dated by  the  fact  that  either  in  the  mortgage,  or  by  parol 
agreement  between  the  parties,  the  mortgagor  is  to  retain 
possession,  with  the  right  to  sell  the  goods  at  retail.    On  the 
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contrary,  it  is  clearly  recognized  in  them  that  such  an  instru- 
ment is  valid,  notwithstanding  these  stipulations,  if  it  appears 
that  the  sales  were  to  be  for  the  benefit  of  the  mortgagee. 
What  was  meant  was  that  such  an  instrument  should  not  be 
used  to  enable  the  mortgagor  to  continue  in  business  as  there- 
tofore, with  full  control  of  the  property  and  business,  and 
appropriating  to  himself  the  benefits  thereof,  and  all  the  while 
holding  the  instrument  as  a  shield  against  the  attacks  of  un- 
secured creditors." 

The  appellant  cites  Ryan  v.  Rogers,  14  Ida.  309,  94  Pac.'  427, 
in  support  of  his  contention.  But  in  this  class  of  cases  good 
faith  is  the  controlling  principle  in  testing  the  validity  of 
the  conveyance.  And  this  must  be  in  each  case  decided  upon 
the  evidence.  The  facts  in  the  case  at  bar  are  very  different 
from  the  facts  in  the  Ryan  cQise.  In  that  case  the  mortgage 
was  executed  July  21,  1903,  and  no  attempt  on  the  part  of 
the  mortgagee  to  take  possession  thereof  was  made  until  July 
8,  1904,  and  during  all  that  time  there  was  only  $37.50  paid 
upon  said  mortgage.  However,  in  that  case  the  mortgage  was 
not  held  void  per  se,  but  the  court  after  reviewing  the  facts 
presented  by  the  record  said:  "The  fact  that  the  mortgagee 
permitted  the  mortgagor  to  remain  in  possession  of  the  prop- 
erty, which  was  within  itself  something  like  double  the  value 
of  the  debt  secured,  for  a  period  of  one  year,  and  for  at  least 
nine  months  after  breach  of  the  conditions  named  in  the  mort- 
gage, and  sell  and  dispose  of  the  property,  without  any 
attempt  to  collect  any  part  of  the  mortgage  debt,  or  take  pos- 
session of  the  property,  would,  as  a  matter  of  law,  be  such 
a  fraud  upon  attaching  credftors  and  purchasers  as  to  avoid 
the  mortgage."  In  the  case  at  bar,  it  appears  from  the  evi- 
dence that  the  mortgage  was  executed  on  the  16th  day  of 
October,  1911,  and  that  on  the  9th  day  of  December,  1911, 
bankruptcy  proceedings  were  instituted  against  said  firm  and 
the  possession  of  the  property  placed  in  the  hands  of  a  re- 
ceiver under  such  proceedings.  The  cashier  of  the  bank  tes- 
tified that  he  ivent  to  the  business  place  of  the  mortgagors 
each  week  and  required  them  to  make  an  accounting  and  pay 
the  amount  of  the  proceeds  of  their  sales,  as  provided  in  said 
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mortgage,  and  although  the  payments  amounted  to  only  $55 
during  said  time,  there  were  some  weeks  when  the  amounts 
of  taeir  sales  had  been  applied  to  new  stock,  and  in  that  way 
their  funds  were  exhausted  and  they  had  nothing  to  pay. 
But  his  testimony  also  is  to  the  effect  that  they  were  making 
sales  and  paying  their  current  bills  and'^expenses  and  conduct- 
ing the  business  in  the  usual  way  until  the  bankruptcy  pro- 
ceedings were  commenced,  and  we  think  these  facts  clearly 
distinguish  this  case  from  Ry<m  v.  Rogers,  supra. 

After  a  careful  consideration  of  the  facts  and  circumstances 
in  this  case,  we  are  disposed  to  think  that  the  respondent  was 
acting  in  good  faith,  that  its  cashier  did  not  believe  and  did 
not  have  reasonable  cause  to  believe  that  the  firm  was  insolvent 
at  the  time  of  the  execution  of  this  mortgage  or  during  the 
time  thereafter  until  said  proceedings  in  bankruptcy  were 
commenced.  We  think  the  evidence  shows  that  he  hoped  by 
giving  the  mortgagors  reasonable  indulgence  in  the  matter 
of  this  indebtedness  to  the  bank,  it  would  pull  through  its 
financial  stress  and  in  the  course  of  time  be  able  to  meet  all  its 
indebtedness.  The  trial  court  heard  the  testimony,  weighed 
the  evidence,  and  found  in  favor  of  the  respondent,  and  we 
do  not  find  from  the  record,  as  presented,  that  the  judgment 
of  that  court  should  be  disturbed.  The  judgment  is  there- 
fore affirmed  and  costs  awarded  to  the  respondent. 

Sullivan,  C.  J.,  concurs. 
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(December  1,  1914.) 

L.  H.  CAUTHORN,  Trustee  of  the  Estate  of  A.  C.  DUN- 
NINO  and  GUY  OLIN,  Partners  Doing  Business  Under 
the  Firm  Name  and  Style  of  ''THE  TOGGERY/'  in 
Bankruptcy,  Appellant,  v.  ANDREW  LOUNSBURY, 
Respondent. 

[144  Pae.  1113.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Cassia  County.    Hon.  Edward  A.  Walters,  Judge. 

Action  by  a  trustee  in  bankruptcy  to  have  a  certain  chattel 
mortgage  declared  illegal  and  void,  and  to  have  the  mortgage 
properly  turned  over  to  the  bankrupt's  estate.  Judgment 
for  defendant.    Plaintiff  appeals.    Judgment  affirmed, 

W.  E.  Abraham  and  James  H.  Wise,  for  Appellant. 

The  mortgagee  Lounsbury,  defendant  herein,  permitted 
the  bankrupts,  Dunning  and  Olin,  to  remain  in  possession 
of  the  property  for  a  period  of  six  months,  and  to  sell  and 
dispose  of  the  property  without  collecting  any  part  of  the 
mortgage  debt,  or  taking  possession  of  the  property,  or  hav- 
ing the  mortgagors  account  to  him  and  collecting  the  pro- 
ceeds of  sales  and  applying  upon  his  indebtedness.  This  was 
as  a  matter  of  law,  such  a  fraud  upon  creditors  and  pur- 
chasers as  to  avoid  the  mortgage  in  toto.  (Lewiston  National 
Bank  v,  Martin,  2  Ida.  734,  23  Pac.  920;  Ryan  v.  Rogers,  14 
Ida.  309,  94  Pac.  427;  Stevens  v.  Curran,  28  Mont.  366,  72 
Pac.  753 ;  Wilson  v.  Voight,  9  Colo.  614,  13  Pac.  726 ;  Roch- 
eleau  v.  Boyle,  11  Mont.  451,  28  Pac.  872 ;  Martin  v.  Holloway, 
16  Ida.  513,  102  Pac.  3,  25  L.  R.  A.,  N.  S.,  110;  In  re  Hicker- 
son,  162  Fed.  345.) 

**  Knowledge  on  the  part  of  the  mortgagee  that  mortgagor 
is  disposing  of  his  stock  at  retail  in  the  usual  course  of  busi- 
ness without  applying  the  proceeds  to  the  payment  of  the 
debt,  is  sufficient  evidence  of  the  mortgagee's  consent  to  such 
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a  sale  to  warrant  a  conclusion  of  fraudulent  intent  and  avoid- 
ing the  mortgage.*'  {Hayes  Woolen  Co.  v.  Oallagher,  58 
Minn.  502,  60  N.  W.  343;  Scott  Hardware  Go.  v.  Riddle,  84 
Mo.  App.  275,  282.) 

S.  T.  Lowe,  for  Respondent. 

The  plaintiff  must  show  three  things,  in  addition  to  the 
insolvency  of  the  bankrupt  at  the  time  of  the  execution  of 
the  mortgage,  to  wit:  (1)  That  the  mortgage  was  given  for 
a  fraudulent  purpose  and  that  the  mortgagee  had  notice  of  the 
fraudulent  intent  on  the  part  of  the  mortgagors;  (2)  That 
the  mortgage  was  given  for  a  past  consideration  and  for  a 
present  consideration;  (3)  That  the  consideration  was  paid 
with  knowledge  of  the  fraud.  {Galhreath  v.  Cook,  30  Ark. 
417;  Carnahan  v.  McCord,  116  Ind.  67,  18  N.  E.  177;  Hed. 
man  v.  Anderson,  6  Neb.  392.) 

The  plaintiff  failed  to  plead  negligence  or  misconduct  on 
the  part  of  the  mortgagee  in  foreclosing  the  mortgage,  and 
the  facts  of  the  case  as  shown  by  the  record,  do  not  support 
the  rule  therein  laid  down. 

TRUITT,  J. — This  case  is  controlled  in  its  principles  of 
law  by  the  decision  just  announced  in  L.  H,  CautJwrn,  Trus- 
tee V.  Burley  State  Bank,  ante,  p.  532,  144  Pac.  1108.  The 
facts,  however,  are  more  favorable  to  the  defendant  in  this 
case  than  in  that.  In  Cauthorn  v.  Burley  State  Bank,  the 
mortgage  was  given  to  secure  a  pre-existing  indebtedness, 
but  in  this  case  the  court  found  that  ''the  certain  note  and 
mortgage  were  executed  and  delivered  to  the  defendant, 
Andrew  Lounsbury,  for  money  loaned  by  the  said  Andrew 
Lounsbury  to  A.  C.  Dunning  and  Guy  Olin  at  the  time  the  said 
note  and  mortgage  were  executed,  and  not  for  a  pre-existing 
indebtedness;  that  the  money  for  which  the  said  note  and 
mortgage  were  executed  and  delivered  was  paid  to  the  said 
A.  C.  Dunning  and  Guy  Olin  and  by  them  used  in  carrying 
on  their  mercantile  business  aforesaid."  We  think  the  evi- 
dence fully  sustains  this  finding;  and  upon  the  authority  of 
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said  case  of  Cauthorn  v.  Burley  State  Bank,  the  judgment  of 
the  lower  court  is  affirmed  in  this  case,  and  costs  awarded  to 
respondent. 

Sullivan,  C.  J.,  concurs. 


(December  2,  1914.) 

F.  NETTIE  RICE,  as  Treasurer  and  Ex-Officio  Tax  Collector 
of  POWER  COUNTY,  Appellant,  v.  HENRY  ROCK, 
Respondent. 

[144  Pac.  786.] 

Tax    Certificate — Tax    Deed — Statutoey    Construction — Notice — 
When  Given. 

1.  Under  the  provisions  of  sec.  1763,  Bev.  Codes,  as  amended  at 
the  special  session  of  the  legislature  (Laws  1912,  p.  43),  no  pur- 
chaser or  assignee  of  such  purchaser  of  any  land  at  a  tax  sale  shall 
be  entitled  to  demand  a  tax  deed  therefor  until  the  notice  therein 
required  shall  be  given. 

2.  Under  the  provisions  of  sec.  1649,  Bev.  Codes,  the  levy  of  a 
tax  has  the  same  effect  as  a  judgment  and  becomes  a  lien  upon  the 
property,  which  lien  can  only  be  divested  by  the  payment  of  the 
tax  or  the  sale  of  the  property. 

3.  Under  the  provisions  of  sec.  1762,  Bev.  Codes,  on  filing  the 
certificate  of  tax  sale  with  the  ex-officio  auditor  and  recorder,  the 
lien  vests  in  the  purchaser  and  is  only  divested  by  the  payment  to 
the  county  treasurer,  on  certificate  of  the  auditor,  for  the  use  of  the 
purchaser,  of  the  whole  amount  of  money  paid  for  such  certificate, 
together  with  interest  thereon. 

4.  At  the  time  said  certificates  were  issued,  the  law  did  not  re- 
quire the  giving  of  any  notice  to  the  owner  of  the  property,  but  the 
legislature  has  authority  to  change  the  remedy  provided  for  the  en- 
forcement of  certificate  contracts  provided  they  do  not  impair  the 
obligation  of  the  contract,  so  long  as  the  obligation  of  performance 
remains  in  full  force. 

5.  Provision  of  said  sec.  1763  which  requires  said  notice  to  be 
given  at  least  three  months  and  not  more  than  five  months  before 
the  expiration  of  the  term  of  redemption  is  directory. 
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ft.  A  period  of  time  in  whieh  said  notice  is  required  to  be  given 
was  made  for  the  purpose  of  ending  the  period  in  whieh  redemption 
could  be  made  and  not  for  the  purpose  of  divesting  the  holder  of 
his  lien  on  the  property  described  in  his  tax  sale  certificate. 

7.  Held,  that  after  the  expiration  of  the  three-year  period  and 
up  to  the  time  the  notice  is  given,  the  owner  may  redeem  the  property 
from  tax  sale. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  Power  County.    Hon.  Alfred  Budge,  Judge. 

Action  to  determine  the  right  of  a  tax  certificate  holder  to 
the  deed  without  giving  the  notice  required  by  sec.  1763,  Rev. 
Codes,  as  amended.    Judgment  for  plaintiff.    Reversed. 

J.  H.  Peterson,  Atty.  Gen.,  J.  J.  Guheen,  T.  C.  CoflSn,  and 
E.  O.  Davis,  Assts.,  and  0.  B.  Baum,  for  Appellant. 

Gases  precisely  similar  to  the  case  at  bar  have  arisen  in 
many  jurisdictions  in  this  country  and  without  exception 
those  jurisdictions  now  hold  that  it  is  incumbent  upon  the 
holder  of  a  tax  sale  certificate,  under  such  circumstances,  to 
publish  the  notice  required  by  the  statute.  {Curtis  v. 
Whitney,  80  U.  S.  (13  Wall.)  68,  20  L.  ed.  513;  Ovilakan  v. 
Sweeney,  79  Cal.  537,  12  Am.  St.  172,  21  Pac.  960;  Gage  v, 
Stewart,  127  111.  207,  11  Am.  St.  116,  19  N.  E.  702;  Herrick 
v.  Niesz,  16  Wash.  74,  47  Pac.  414;  State  v.  Krahmer,  105 
Minn.  422,  117  N.  W.  780,  21  L.  E.  A.,  N.  S.,  157;  Coulter 
V.  Stafford,  56  Fed.  564,  6  C.  C.  A.  18.) 

T.  S.  Becker  and  McDougall  &  Jones,  for  Respondent. 

The  plaintiff  in  this  case,  by  virtue  of  the  tax  certificate, 
obtained  a  vested  right  in  the  property  which  could  only  be 
divested  by  the  redemption  from  said  sale  by  the  owner  of 
the  lots  within  three  years.  {Lawrence  v.  Defenbach,  23 
Ida.  78,  128  Pac.  81.) 

The  right  of  the  owner  and  purchaser  at  a  tax  sale  must 
both  be  governed  by  the  law  as  it  existed  at  the  time  of  the 
sale.  (Black  on  Tax  Title,  sec.  175;  Merrill  v.  Bearing,  32 
Minn.  479,  21  N.  W.  721;  Johnson  v.  Taylor,  150  Cal.  201, 
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119  Am.  St.  181,  88  Pac.  903,  10  L.  E.  A.,  N.  S.,  818; 
Teralta  Land  etc.  Co.  v.  Shaffer,  116  Cal.  518,  58  Am.  St. 
194,  48  Pac.  613;  Allen  v.  Allen,  95  Cal.  184,  30  Pac.  213, 
16  L.  R.  A.  646.) 

The  enforced  sale  of  property  on  execution  or  for  the  non- 
payment of  taxes,  constitutes  a  contract  with  the  purchaser 
which  cannot  be  materially  altered,  without  his  consent. 
(Lawrence  v.  Defenhach,  supra;  Welsh  v.  Cross,  146  Cal.  621, 
106  Am.  St.  63,  81  Pac.  229,  2  Ann.  Cas.  796.) 

If  the  remedy  afforded  be  qualified  and  restrained  by  con- 
ditions of  any  kind  the  right  of  the  owner  may  indeed  sub- 
sist and  be  acknowledged,  but  it  is  impaired  and  rendered^ 
unsecure  according  to  the  method  and  extent  of  such  restric- 
tions. {Oreen  v.  Biddle,  8  Wheat.  (U.  S.)  1,  5  L.  ed.  547; 
San  Diego  Inv.  Co.  v.  Shaffer,  137  Cal.  323,  70  Pac.  179.) 

It  is  settled  that  all  the  laws  of  a  state  existing  at  the  time 
a  contract  is  made  which  affect  the  rights  of  the  parties  to 
the  contract  enter  into  and  become  a  part  of  it,  and  are  as 
obligatory  upon  all  courts  which  assume  to  give  a  remedy  on 
such  contracts  as  if  they  were  referred  to  or  incorporated  in 
the  terms  of  the  contract.  (Ford  v.  Durie,  8  Wash.  87,  35 
Pac.  595,  1082;  Stein  v.  Hanson,  99  Minn.  387,  109  N.  W. 
821;  37  Cyc.  1452,  and  cases  cited.) 

Kansas  has  repeatedly  held  that  the  amendment  of  a  stat- 
ute of  tax  sale  certificates  cannot  affect  certificates  previously 
issued.  (Richards  v.  Board  of  Commrs.,  28  Kan.  326;  Coon^ 
radt  V.  Myers,  31  Kan.  30,  2  Pac.  858;  Pounds  v.  Rodgers, 
52  Kan.  558,  39  Am.  St.  360,  35  Pac.  223;  Morgan  v.  Board 
of  Commrs.,  27  Kan.  89.) 

SULLIVAN,  C.  J. — This  is  an  appeal  from  the  judgment 
of  the  district  court  of  Power  county  whereby  the  treasurer 
and  ex-offido  tax  collector  was  directed  to  issue  a  treasurer's 
tax  deed  to  the  respondent  Rock  conveying  to  him  certain 
town  lots  situated  in  the  village  of  American  Falls  on  tax 
sale  certificates  procured  by  said  Rock  at  a  tax  sale  duly  held 
in  said  county  on  July  8,  1910,  for  taxes  assessed  against  such 
lots  for  the  year  1909, 
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It  appears  from  the  record  that  the  respondent  in  the 
month  of  August,  1913,  applied  to  the  defendant  as  treasurer 
and  eX'Officio  tax  collector  of  said  county  for  tax  deeds  to  the 
several  lots  that  he  had  purchased  at  said  tax  sale,  and  she 
refused  to  execute  such  deeds.  Thereupon  the  respondent 
made  application  to  the  district  court  of  the  fifth  judicial 
district  for  a  writ  of  mandate  to  compel  the  appellant  to 
execute  such  deeds.  To  said  petition  or  complaint  a  demurrer 
was  interposed  and  overruled  by  the  court,  and  the  defendant 
thereafter  stood  on  her  demurrer  and  refused  to  answer  and 
the  court  thereafter  heard  certain  proofs  and  made  findings 
of  fact  and  conclusions  of  law  and  entered  judgment  in  favor 
of  the  respondent. 

It  appears  from  the  record  that  the  respondent  had  not 
complied  with  the  requirements  of  sec.  1763  as  amended  at 
the  special  1912  session  of  the  legislature  (Sess.  Laws  1912, 
p.  43).  That  section  provides,  among  other  things,  that 
thereafter  no  purchaser  or  assignee  of  such  purchaser  of  any 
land  at  tax  sale  shall  be  entitled  to  a  tax  deed  therefor  until 
the  notice  therein  required  shall  have  been  given  as  provided 
by  said  section,  which  notice,  it  is  conceded,  was  not  given 
in  this  case. 

Counsel  for  appellant  contends  that  said  law  as  amended 
is  applicable  to  the  facts  of  this  case  even  though  the  said 
land  was  sold  for  taxes  long  prior  to  the  time  that  the  act 
of  1912  went  into  effect ;  that  it  is  necessary  for  the  respond- 
ent to  comply  with  the  terms  of  said  law  in  giving  notice 
before  she  would  be  justified  or  authorized  to  execute  the 
deeds  demanded. 

The  question  then  directly  presented  to  the  court  is  whether 
under  the  law  the  respondent  is  required  to  give  such  notice 
as  that  statute  requires  before  he  is  entitled  to  tax  deeda 
The  law  in  force  at  the  time  said  tax  sale  was  made  did  not 
require  any  notice  to  be  given  of  the  application  for  a  deed. 
Under  the  provisions  of  sec.  1649,  Rev.  Codes,  the  levy  of  a 
tax  in  this  state  has  the  same  effect  as  a  judgment  and  becomes 
a  lien  upon  the  property,  which  lien  can  only  be  divested  by 
the  payment  of  the  tax  or  the  sale  of  the  property.    Sec. 


Digitized  by 


Google 


556  Rice  v.  Bock.  [26  Idaho, 

opinion  of  the  Court — Sullivan,  C.  J. 

1762,  Rev.  Codes,  transfers  that  right  to  the  purchaser  at 
the  tax  sale  and  creates  a  vested  right  and  provides  the 
method  and  manner  by  which  such  right  may  be  divested. 
Sec.  1763  provides  that  a  tax  deed  may  issue  at  the  expira- 
tion of  three  years  to  the  owner  of  the  certificate.  Sec.  1770 
limits  the  time  for  redemption  to  three  years.  The  law  in 
force  at  the  time  of  said  tax  sale  required  nothing  of  the 
purchaser  except  to  pay  the  amount  of  the  purchase  price, 
then  to  await  the  expiration  of  three  years  and  pay  to  the 
treasurer  two  dollars  for  the  deed.  That  is  the  procedure 
where  the  sale  is  made  to  a  private  party  and  not  the  county. 
Under  the  law,  the  respondent,  by  virtue  of  his  tax  certificate,  . 
obtained  a  vested  right  in  said  lots  which  could  only  be 
divested  by  redemption.  But  regardless  of  the  provisions 
of  said  section  of  the  statute,  must  the  respondent  give  the 
notice  provided  for  in  said  sec.  1763  as  amended  f 

It  is  contended  that  said  section  imposed  new  obligations 
and  duties  on  the  owner  of  such  tax  certificate  and  the  giving 
of  such  notice  and  the  publication  thereof  in  a  newspaper 
where  it  is  required  will  greatly  enhance  the  cost  of  a  tax 
deed  over  the  cost  under  the  law  that  was  in  force  at  the  time 
said  tax  sales  were  made  and  certificates  issued ;  that  it  places 
upon  the  certificate  owner  added  burdens  and  obligations. 

It  is  clear  that  in  some  cases  the  value  of  the  property  in- 
volved might  be  less  than  these  added  burdens  forced  on  the 
certificate  owner  by  said  statute.  But  it  is  held  by  the  great 
weight  of  authority  that  the  legislature  may  pass  a  remedial 
statute  providing  for  the  different  methods  of  enforcing  a 
contract  from  that  which  the  law  required  at  the  time  the 
contract  was  entered  into,  and  that  a  law  that  would  deprive 
a  party  of  all  legal  remedy  on  a  contract  or  impose  impossible 
conditions  would  be  absolutely  void.  It  was  held  in  Gage  v, 
Stewart,  127  111.  207,  11  Am.  St.  116,  19  N.  E.  702,  that  it 
is  competent  for  the  legislature  in  its  discretion  to  regulate 
or  change  the  methods  of  conducting  the  public  business  and 
to  impose  such  restrictions  and  conditions  on  those  having 
contracts  with  the  state  as  public  policy  may  demand,  al- 
though such  restrictions,  conditions  or  changes  may  require 
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the  observance  of  new  forms  by  the  officer  or  by  the  party 
to  the  contract,  and  that  the  exercise  of  such  power  is  the 
same  as  that  which  may  be  exercised  in  respect  to  remedies 
for  the  enforcement  of  contracts  which,  within  the  limitation 
that  the  right  itself  shall  not  be  impaired,  is  to  be  regarded 
as  within  the  legislative  control,  and  that  '*no  new  condition 
could  be  imposed  requiring  the  payment  of  an  additional 
consideration  or  that  would  hinder  the  purchaser  or  his 
assignees  from  acquiring  title  or  extending  the  time  of  re- 
demption.'' 

In  Curtis  v.  Whitney,  13  Wall.  (XJ.  S.)  68,  20  L.  ed.  513, 
the  supreme  court  of  the  United  States  had  under  considera- 
tion the  Wisconsin  statute  which  provided  that  a  holder  of  a 
certificate  of  tax  sale  should  give  notice  to  whomever  might 
be  found  in  possession  of  the  land  before  taking  a  deed. 
That  statute  is  similar  to  the  one  under  consideration,  and 
in  disposing  of  that  case,  the  court  said : 

**That  a  statute  is  not  void  because  it  is  retrospective  has 
been  repeatedly  held  by  this  court,  and  the  feature  of  the 
act  of  1867,  which  makes  it  applicable  to  certificates  already 
issued  for  tax  sales,  does  not  of  itself  conflict  with  the  con- 
stitution of  the  United  States.  Nor  does  every  statute  which 
affects  the  value  of  a  contract  impair  its  obligation.  It  is 
one  of  the  contingencies  to  which  parties  look  now  in  making 
a  large  class  of  contracts,  that  they  may  be  affected  in  many 
ways  by  state  and  natianal  legislation.  For  such  legislation 
demanded  by  the  public  good,  however  it  may  retroact  on 
contracts  previously  made,  and  enhance  the  cost  and  difficulty 
of  performance,  or  diminish  the  value  of  such  performance 
to  the  other  party,  there  is  no  restraint  in  the  federal  con- 
stitution, so  long  as  the  obligation  of  performance  remains 
in  full  force." 

As  bearing  upon  this  question,  see,  also,  Coulter  v.  Stafford, 
56  Fed.  564,  6  C.  C.  A.  18 ;  State  v.  Krahmer,  105  Minn.  422, 
117  N.  W.  780,  21  L.  R.  A.,  N.  S.,  157,  and  the  authorities 
there  cited. 

Under  the  authorities  above  cited,  it  is  made  quite  clear 
that  the  plaintiff  must  give  the  notice  required  by  said  sec. 
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1763,  and  that  the  provisions  of  said  section  do  not  impair 
the  obligations  of  the  contract  entered  into  in  the  purchase 
of  said  tax  certificate. 

The  next  question  presented  is  whether  the  provisions  of 
said  sec.  1763,  which  require  the  notice  therein  referred  to 
to  be  given  **at  least  three  months  and  not  more  than  five 
months  before  the  expiration  of  the  time  of  redemption  of 
such  sale"  is  mandatory  or  merely  directory. 

We  are  clearly  of  the  opinion  that  said  provisions  are 
directory  and  not  mandatory  and  that  the  certificate  owner 
is  not  entitled  to  receive  a  deed  under  such  certificate  until 
he  has  given  the  required  notice.  It  would  certainly  impair 
the  obligation  of  the  contract  to  forfeit  the  plaintiff's  right  to 
receive  a  deed  under  the  law  existing  at  the  time  said  tax 
sales  were  made  to  him,  since  under  that  contract  he  had  a 
lien  upon  the  land  or  lots  which  could  not  be  divested  by  an 
act  of  the  legislature  requiring  him  to  give  notice  before 
receiving  a  deed  from  the  proper  officer.  Under  said  statute 
the  service  of  notice  must  be  made  as  therein  required  before 
the  issuance  of  a  tax  deed  for  property  sold  prior  to  the 
taking  effect  of  the  act,  but  that  requirement  of  said  section 
as  to  service  of  notice  within  a  fixed  period  of  time  was  made 
for  the  purpose  of  ending  the  period  in  which  redemption 
could  be  made  and  not  for  the  purpose  of  divesting  the 
holder  of  the  tax  sale  certificate  of  his  right  to  a  deed  for 
all  time.  In  other  words,  the  holder  of  the  tax  certificate 
may  give  the  notice  required  after  the  expiration  of  the 
three-year  period  and  up  to  the  time  it  is  given  the  owner 
may  redeem  the  property  from  such  tax  sale. 

The  judgment  must  therefore  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the 
views  expressed  in  this  opinion.  Costs  awarded  to  the  ap- 
pellant. 

Truitt,  J.,  concurs. 
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(December  3,  1914.) 

W.  E.  WILKERSON,  as  Trustee  in  Bankruptcy,  Respondent, 
V.  MYRTLE  P.  AVEN,  Appellant. 

[144  Pac.  1105.] 

GoMinTNiTY  Property — Trustxb  m   Bankruptcy — Action  to   Quixt 
Title — Statutory  Construction. 

1.  Held,  under  the  facts  of  this  case  that  the  land  involved  is 
the  separate  property  of  the  wife  and  not  subject  to  the  payment 
of  the  husband's  indebtedness. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.  Hon.  J.  M.  Stevens,  Presiding 
Judge. 

Action  to  quiet  title  in  a  trustee  in  bankruptcy  to  real 
estate  standing  in  the  wife's  name.  Judgment  for  trustee. 
Reversed. 

Griffiths  &  Griffiths  and  Thomas  D.  Griffin,  for  Appellant. 

The  fact  that  the  husband  managed  the  investment  for  ap- 
pellant does  not  constitute  a  presumption  of  community  prop- 
erty. The  husband  could  only  hold  this  property  in  trust 
for  his  wife.  (Title  Ins.  &  Trust  Co.  v.  Ingersoll,  153  Cal. 
1,  94  Pac.  94;  Stickney  v.  Stickney,  131  U.  S.  227,  9  Sup.  Ct. 
677,  33  L.  ed.  136;  Denny  v.  Denny,  123  Ind.  240,  23  N.  E. 
519;  Chadboum  v.  Williams,  45  Minn.  294,  47  N.  W.  812; 
Carter  v.  Becker,  69  Kan.  524,  77  Pac.  264 ;  Jones  v.  Daven- 
port, 44  N.  J.  Eq.  33, 13  Atl.  652.) 

Upon  the  question  of  a  wife's  earnings  constituting  a  part 
of  her  separate  estate  under  an  agreement  with  her  husband, 
see  Dobbins  v.  Dexter  Horton  <&  Co.,  62  Wash.  423,  113  Pac. 
1088;  Wren  v.  Wren,  100  Cal.  276,  38  Am.  St.  287,  34  Pac. 
775;  Oage  v.  Qage,  78  Wash.  262,  138  Pac.  886. 

The  presumption  that  property  acquired  during  marriage 
is  community  property  may  be  rebutted.     (Stewart  v.  Weiser 
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Lumber  Co.,  21  Ida.  340,  121  Pac.  775;  Heney  v.  Pesoli,  109 
Cal.  53,  41  Pac.  819.) 

It  is  only  by  giving  effect  to  sec.  2677,  Rev.  Codes,  that  sec. 
2680,  which  defines  community  property,  and  sec.  4479,  which 
exempts  the  rents,  issues  and  profits  of  the  wife's  separate 
property  and  her  personal  earnings  from  execution  against 
her  husband,  can  be  reconciled.  {Thorn  v,  Anderson,  7  Ida. 
421,  63  Pac.  592;  Humbird  Lumber  Co.  v.  Dorm,  24  Ida.  507, 
135  Pac.  66.) 

Jackson  &  Walters,  for  Respondent  Wilkerson, 

Where  separate  property  has  by  investment  or  otherwise, 
undergone  changes  or  mutations,  as  in  the  case  at  bar,  it  is 
indispensable  in  order  to  maintain  its  separate  character  that 
the  wife  shall  trace  and  identify  it,  and  rebut  the  presump- 
tion that  the  property  acquired  during  marriage  belongs  to 
the  community.  {Hamilton  Brown  Shoe  Co.  v,  Lastinger 
(Tex.  Civ.  App.),  26  S.  W.  924;  Morris  v.  Hastings,  70  Tex. 
26,  8  Am.  St.  570,  7  S.  W.  649 ;  Brown  v.  Lockhart,  12  N.  M. 
10,  71  Pac.  1086 ;  Yesler  v.  Hochstetiler,  4  Wash.  349,  30  Pac. 
398,  and  cases  cited.) 

At  the  time  of  the  purchase  of  the  property  involved  in 
this  action  appellant  was  a  married  woman  living  with  her 
husband,  thus  raising  the  presumption  that  the  property  so 
acquired  was  community  property,  and  placing  the  burden 
on  the  appellant  to  establish  the  contrary.  {Humbird  Lum^ 
ber  Co.  v.  Doran,  24  Ida.  507,  135  Pac.  66;  In  re  Niccolls 
Estate,  164  Cal.  368,  129  Pac.  278.) 

SULLIVAN,  C.  J. — This  action  was  brought  by  the  plain- 
tiflf  as  trustee  of  the  estate  of  H.  B.  Aven,  a  bankrupt,  to 
quiet  title  to  a  tract  of  land  consisting  of  about  eleven  acres 
in  Orchard  Heights  Addition  to  the  town  of  Caldwell,  Can- 
yon county.  The  cause  was  tried  by  the  court  without  a 
jury  and  findings  of  fact,  conclusions  of  law  and  judgment 
entered  in  favor  of  the  plaintiff,  quieting  the  title  in  him  as 
trustee.     The  appeal  is  from  the  judgment. 
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The  principal  assignment  of  error  is  that  the  evidence  is 
not  sufficient  to  support  findings  Nos.  3,  5,  6  and  7. 

The  evidence  shows  that  the  appellant,  Myrtle  F.  Aven, 
was  the  wife  of  the  bankrupt  H.  B.  Aven;  that  they  were 
married  in  the  year  1893 ;  that  they  lived  on  a  homestead  in 
Deer  Flat  not  far  from  the  town  of  Caldwell  for  a  period  of 
about  nine  years,  beginning  in  1894;  that  shortly  after  their 
marriage  the  appellant's  father  gave  her  $100  in  cash  which 
she  invested  in  one  cow  with  a  suckling  calf,  a  heifer,  three 
brood  sows  and  a  dozen  chickens,  which  were  taken  to  and 
kept  on  said  homest-^iad;  that  during  that  time  the  husband 
managed,  controlled  and  cared  for  said  livestock  and  its  in- 
crease, selling  a  part  of  it  at  times  and  accounting  to  the 
appellant ;  that  the  husband  retained  the  money  from  the  sale 
of  the  stock  so  sold  and  used  the  same  in  the  operation  of 
said  farm;  that  after  leaving  the  ranch  in  about  1903,  they 
took  some  of  the  stock  with  them  to  Caldwell  and  kept  it 
there  and  finally  sold  the  last  of  it  in  1907,  some  three  or 
four  years  after  they  had  left  the  ranch;  that  after  the  last 
of  it  was  sold,  a  settlement  was  had  between  the  husband  and 
wife  and  the  amount  due  appellant  was  agreed  upon;  that 
both  husband  and  wife  testified  that  there  was  a  settlement 
between  them  about  1907,  and  according  to  their  best  recol- 
lection it  was  agreed  that  there  was  between  twelve  and  thir- 
teen hundred  dollars  due  appellant;  that  they  kept  a  book 
part  of  the  time  of  the  amount  received  from  the  sales  of  such 
property  and  what  it  cost  to  feed  the  stock;  that  the  cost  of 
the  feed  was  deducted  from  the  price  the  cattle,  hogs,  etc., 
brought;  that  no  other  cattle,  hogs  or  chickens  were  kept  on 
the  homestead  but  those  purchased  with  said  $100  and  their 
increase;  that  the  husband  began  to  repay  the  appellant  in 
small  sums;  that  there  was  an  agreement  between  them  that 
the  appellant  should  have  as  her  separate  property  her  per- 
sonal earnings  which  she  might  derive  from  keeping  roomers 
and  a  part  of  what  she  might  derive  from  keeping  boarders, 
and  the  sums  for  which  said  property  sold,  less  the  cost  of 
the  feed  they  consumed. 

The  evidence  shows  that  appellant  opened  a  savings  ac- 
count with  the   Caldwell  Banking  &   Trust  Company,   the 
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predecessor  in  interest  of  the  Caldwell  Commercial  Bank,  on 
July  24,  1907,  and  at  the  time  she  purchased  the  land  in  ques- 
tion, viz.,  December  27,  1909,  she  had  in  that  savings  account 
$726.94;  that  the  purchase  price  of  said  land  was  about 
$1650  and  in  order  to  make  a  cash  payment  of  $1000  at  the 
time  she  purchased  the  land,  she  borrowed  $250  from  the  bank 
on  her  note  and  her  husband  paid  her  $50  on  the  debt  he  owed 
her,  the  appellant  later  paying  the  note  of  $250  to  the  bank 
from  her  savings,  and  she  thereafter  mortgaged  the  land  for 
$650,  from  the  proceeds  of  which  loan  she  paid  the  balance 
of  the  purchase  price.  It  appears  that  her  said  husband 
signed  said  mortgage  with  her.  About  the  time,  or  shortly 
after,  of  removing  from  the  ranch  to  the  town  of  Caldwell, 
the  husband  entered  into  some  kind  of  merchandising  and 
was  engaged  in  that  business  up  to  the  30th  day  of  January, 
1912,  when  he  was  adjudged  to  be  a  bankrupt  under  the 
bankrupt  laws  of  the  United  States.  From  the  time  plain- 
tiff's said  husband  entered  into  the  mercantile  business  until 
he  was  declared  a  bankrupt,  his  indebtedness  to  the  bank 
varied  from  four  to  about  eight  thousand  dollars.  The 
cashier  of  the  bank  was  one  of  the  parties  who  made  the 
sale  of  this  land  to  the  appellant  and  knew  all  about  her 
husband's  indebtedness  to  the  bank  and  her  savings  account 
as  kept  in  said  bank. 

Under  that  state  of  facts  the  question  is  directly  presented 
as  to  whether  said  land  was  community  property  and  as  such 
whether  the  trustee  in  bankruptcy  was  entitled  to  take  and 
apply  the  proceeds  thereof  in  the  satisfaction  of  the  bank- 
rupt's indebtedness. 

It  is  provided  by  sec.  2676,  Rev.  Codes,  that  all  property 
owned  by  the  wife  before  marriage,  and  that  acquired  after- 
ward by  gift,  bequest  or  descent,  or  that  which  she  shall  ac- 
quire with  the  proceeds  of  her  separate  property,  shall  remain 
her  sole  and  separate  property,  to  the  same  extent  and 
with  the  same  effect,  as  the  property  of  a  husband  similarly 
acquired.  Sec.  2679  provides  that  all  property  owned 
by  the  husband  before  marriage,  and  that  acquired  by 
gift,  bequest,  devise  or  descent  is  his  separate  property.    Sec. 
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2680  provides  that  all  other  property  acquired  after  marriage 
by  either  husband  or  wife,  including  the  rents  and  profits  of 
the  separate  property  of  the  husband  and  wife,  is  community 
property,  unless  by  the  instrument  by  which  any  such  prop- 
erty is  acquired  by  the  wife  it  is  provided  that  the  rents  and 
profife  thereof  be  applied  to  her  sole  and  separate  use.  Sec. 
4479  provides  for  exemptions  in  favor  of  a  married  woman 
and  that  all  real  and  personal  estate  belonging  to  her  at  the 
time  of  her  marriage,  or  to  which  she  subsequently  becomes 
entitled  in  her  own  right,  and  all  rents,  issues  and  profits 
thereof,  and  all  compensation  due  and  owing  her  for  personal 
service  is  exempt  from  execution  against  her  husband. 

Said  sections  all  construed  together  contemplate  that  the 
wife's  separate  property  and  the  increase  thereof  cannot  be 
applied  to  the  payment  of  her  husband's  debts  on  execution. 
A  bankruptcy  proceeding  places  the  estate  of  the  bankrupt 
under  the  control  of  the  law  as  effectually  as  it  could  be  placed 
by  an  execution  or  attachment,  and  clearly  the  law  does  not 
contemplate  that  the  property  of  a  married  woman  or  the 
rents,  issues  and  profits  thereof,  can  be  applied  by  judicial 
proceeding  in  the  form  of  a  judgment  and  execution  in  the 
payment  of  her  husband's  debts. 

The  appellant's  father  gave  her  $100  in  cash  and  she  pur- 
chased with  it  a  cow,  calf,  heifer,  three  sows  and  a  dozen 
chickens.  That  livestock  was  taken  upon  the  homestead  of 
the  appellant  and  her  husband  and  it  was  cared  for,  and  its 
increase,  which  must  have  amounted  to  considerable  in  twelve 
or  thirteen  years,  was  fed  and  nurtured  on  the  products 
raised  on  the  farm,  and  as  we  gather  from  the  evidence,  the 
value  of  the  grain  and  hay  fed  the  stock  was  deducted  from 
the  total  sales,  and  in  the  settlement  between  the  husband  and 
wife  in  regard  thereto,  it  was  agreed  that  the  wife  was  en- 
titled to  between  twelve  and  thirteen  hundred  dollars  for 
the  money  that  the  husband  had  received  on  such  sales. 

So  far  as  the  evidence  shows,  up  to  the  time  she  purchased 
said  land  in  1909,  she  had  saved  from  her  own  earnings  with 
what  her  husband  had  paid  her  on  what  he  owed  her,  about 
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$726,  and  on  the  day  she  purchased  the  land  the  husband 
paid  her  $50  on  the  indebtedness  of  between  twelve  and  thir- 
teen hundred  dollars.  At  that  time  she  borrowed  from  the 
bank  $250  and  applied  that,  together  with  $750  of  her  savings 
account  in  the  bank,  in  the  payment  of  $1,000  on  said  land. 
Thereafter  she  mortgaged  said  land  for  about  $650  and  paid 
the  balance  of  the  purchase  price  therefor  from  the  proceeds 
of  such  loan. 

It  does  not  appear  from  the  evidence  that  any  fraud  or 
deception  was  practiced  on  the  bank  or  on  either  of  the  hus- 
band's creditors  whereby  they  were  induced  to  give  him 
credit  by  reason  of  the  appellant's  savings  account  in  said 
bank  or  by  reason  of  her  having  purchased  said  land.  There 
is  not  a  syllable  of  evidence  that  tends  to  show  any  credit 
was  given  to  the  bankrupt  under  the  representations  either 
from  the  wife  or  her  husband  that  said  land  or  said  savings 
account  was  community  property  or  the  property  of  the  hus- 
band, and  it  could  not  become  the  property  of  the  husband 
without  some  intent  on  the  part  of  the  wife  to  transfer  it 
to  him  as  and  for  his  property. 

In  Title  Ins,  &  Trust  Co.  v.  IngersoU,  153  Cal.  1,  94  Pac. 
94,  it  was  held  that  the  mere  acquirement  of  the  possession 
of  the  wife's  separate  property  by  the  husband  and  his  subse- 
quent management  and  control  of  the  same,  all  done  with 
her  consent,  does  not  show  any  intent  on  the  part  of  the 
wife  to  make  a  gift  of  such  property  to  the  husband  or  to 
change  its  status  from  separate  to  community  property;  that 
the  presumption  in  such  a  case  appears  to  be  that  the  prop- 
erty continues  to  be  the  separate  property  of  the  wife  and 
the  husband  takes  it  in  trust  for  his  wife. 

If  the  husband  borrowed  money  from  the  wife,  we  fail  to 
understand  why  he  would  not  have  as  valid  a  right  to  pay 
her  the  money  borrowed  as  he  would  to  pay  any  of  his  credi- 
tors, and  since  it  does  not  appear  from  the  evidence  that  the 
husband  used  either  her  money  in  the  bank  or  said  land  as  a 
basis  of  credit  in  his  mercantile  business,  the  bank  certainly 
did  not  give  the  husband  any  credit  because  of  the  savings 
deposit  of  the  wife  or  the  land  which  stood  in  her  name. 
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Further  than  that,  the  hank  through  its  cashier  personally 
made  the  sale  of  said  land  to  the  appellant,  the  wife,  and  not 
to  the  husband,  and  received  from  her  the  pay  therefor  and 
he  knew  at  the  time  of  the  sale  just  where  the  thousand  dol- 
lars came  from  which  was  used  in  making  the  first  payment 
on  the  land.  And  he  also  knew  that  the  balance  of  about 
$650  was  raised  by  giving  a  mortgage  by  the  wife  and  hus- 
band on  said  land,  and  the  wife  and  husband  are  liable  for 
the  payment  of  said  mortgage  debt.  Certainly  if  the  wife 
pays  it  out  of  her  own  money,  the  land  ought  not  to  be 
taken  from  her  and  given  to  the  creditors  of  the  husband.  If 
there  were  any  indications  of  fraud  or  a  conspiracy  between 
the  husband  and  wife  to  procure  credit  for  the  husband  be- 
cause of  the  property  involved,  then  a  very  different  question 
would  be  presented.  But  everything  was  done  openly  and 
above-board,  and  the  cashier  of  the  bank  knew  of  the  hus- 
band's indebtedness  to  the  bank  and  also  of  the  wife's  sav- 
ings account  in  said  bank  and  where  she  procured  the  money 
to  pay  the  purchase  price  for  said  land. 

Counsel  for  the  trustee  contends  that  there  was  such  a  con- 
fusion of  property  in  this  case  that  it  works  a  forfeiture,  and 
that  there  has  been  no  attempt  to  trace  the.  separate  prop- 
erty of  appellant  or  its  proceeds.  The  evidence  does  not  show 
that  there  was  any  confusion  of  property.  The  evidence 
shows  that  the  husband  had  no  cattle  or  hogs  or  chickens 
on  said  ranch — that  all  that  were  ever  kept  there  were  bred 
from  the  animals  purchased  by  the  wife  with  the  $100 
given  her  by  her  father.  It  is  true  the  husband  in  selling  the 
property  was  permitted  to  retain  the  money,  with  the  under- 
standing that  he  would  account  for  all  of  it  after  deducting 
the  cost  of  the  feed  and  grain  used  in  feeding  such  animals. 
There  is  no  element  of  confusion  in  this  case. 

We  therefore  hold  that  the  land  in  dispute  is  the  separate 
property  of  the  appellant  and  that  the  judgment  must  be 
reversed  and  it  is  so  ordered,  with  directions  to  the  trial 
court  to  enter  judgment  in  favor  of  the  appellant  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Costs  awarded  in  favor  of  appellant. 

Truitt,  J.,  concurs. 
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(December  8,  1914.) 

MYRTLE   F.   AVEN,   Appellant,   v.   CALDWELL   COM- 
MERGIAL  BANE,  Respondent 

[144  Pac.  1108,] 

Griffiths  &  Griffiths  and  Thos.  D.  Griffin,  for  Appellant. 

Under  any  state  of  facts  the  bank  would  be  estopped  to 
deny  that  the  person  making  a  deposit  is  the  owner  of  it. 
{Booth  V.  Oakland  Bank  of  Savings,  122  Cal.  19,  54  Pac. 
370;  5  Cyc.  Law  and  Proc.  517.) 

John  C.  Rice,  for  Respondent. 

By  sec.  2680,  Rev.  Codes,  the  rents  and  profits  of  the  sep- 
arate property  of  the  husband  and  wife  is  community  prop- 
erty, unless  by  the  instrument  by  which  any  such  property 
is  acquired  by  the  wife,  it  is  provided  that  rents  and  profits 
thereof  be  applied  to  her  sole  and  separate  use.  (Howard  v. 
York,  20  Tex.  670;  Wolford  v.  Melton,  26  Tex.  Civ.  App. 
486,  63  S.  W.  543;  21  Cyc.  1647.) 

The  earnings  of  the  wife  while  living  with  the  husband  are 
also  community  property.  (2  Am.  &  Eng.  Ency.  of  Law,  311; 
Wren  v.  Wren,  100  Cal.  276,  38  Am.  St.  287,  34  Pac.  775; 
Cooke  V.  Bremond,  27  Tex.  457,  86  Am.  Dec.  626.  In  re 
Cudworth's  Estate,  133  Cal.  462,  65  Pac.  1041;  Yesler  v. 
Hochstettler,  4  Wash.  349,  30  Pac.  398.) 

SULLIVAN,  C.  J.— This  case  involves  the  right  and  title  of 
the  wife  to  certain  money  deposited  in  the  defendant  bank 
by  herself,  and  the  contention  was  made  in  this  case  that  said 
savings  deposit  was  community  property  and  could  be  ap- 
plied by  the  bank  on  its  claim  on  the  husband's  indebtedness, 
on  the  theory  that  the  same  was  community  property  subject 
to  the  husband 's  debts. 

On  the  authority  of  the  case  of  W,  R,  Wilkerson,  Trvstee 
in  Bankruptcy,  Fespondent,  v.  Myrtle  F.  Aven,  Appellant, 
just  decided  by  this  court,  the  judgment  entered  in  this  case 
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must  be  reversed  and  the  cause  remanded  with  instructions  to 
enter  judgment  in  favor  of  appellant. 
Costs  awarded  to  appellant. 

Truitt,  J.,  concurs. 


(December  17,  1914.) 

STATE,  Respondent,  v.  WILLIAM  C.  JANKS,  Appellant. 

[144  Pac.  779.] 

Labceny — Infoemation — ^Possession  of  Stolen  Peopeett — Recently 
Stolen  Propeety — Instructions. 

1.  Where  the  information  charges  three  persons  with  receiving 
stolen  property,  without  stating  whether  the  receiving  of  the  same 
was  joint  or  several,  and  one  of  the  defendants  asks  for  and  re- 
ceives a  separate  trial;  held,  that  said  defendant  is  not  prejudiced 
bj  such  defect  in  the  information. 

2.  Any  incriminating  inference  to  be  drawn  from  the  possession 
of  stolen  property  is  not  a  presumption  of  law  but  is  a  deduction 
of  fact  to  be  considered  by  the  jury. 

3.  Unless  the  fact  is  undisputed,  the  question  whether  stolen 
property  found  in  the  possession  of  a  person  has  been  "recently" 
stolen  should  be  left  to  the  jury  to  decide  like  any  other  material 
fact.  It  is  error  for  the  court  to  instruct  the  jury  that  possession 
of  stolen  property  immediately  after  the  theft  is  suflScient  to  war- 
rant a  conviction,  and  especially  so  where  the  evidence  does  not 
show  that  the  defendant  was  in  the  possession  of  the  •property 
immediately  aftc^r  the  theft. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Twin  Falls  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Prosecution  for  receiving  stolen  property.  Verdict  and 
judgment  of  conviction.  Defendant  William  C.  Janks  ap- 
peals.   Judgment  reversed. 

W.  P.  Guthrie  and  J.  C.  Rogers,  for  Appellant. 

**The  inference  arising  from  the  possession  of  stolen  prop- 
erty is  said  to  be  one  of  fact,  and  not  of  law.    It  never  rises 
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to  the  dignity  of  a  conclusive  presumption."  (State  v,  Pomt- 
roy,  30  Or.  16,  46  Pac.  797 ;  State  v.  Hodge,  50  N.  H.  510.) 

''Even  the  recent,  exclusive,  unexplained  possession  of  re- 
cently stolen  property  constitutes  a  mere  circumstance,  to  be 
considered  by  the  jury."  {Cooper  v.  State,  29  Tex.  App.  8, 
25  Am.  St.  712,  13  S.  W.  1011.) 

**  Possession  itself,  without  evidence  tending  to  show  guilty 
knowledge,  could  have  no  tendency  to  establish  guilt." 
{Diirant  v.  People,  13  Mich.  351 ;  Commonwealth  v.  PJielps,  192 
Mass.  591,  78  N.  E.  741.) 

"There  is  a  distinction  between  possession  as  evidence  of 
larceny  and  possession  as  evidence  of  unlawful  receiving.  In 
the  latter  offense  the  possession  is  held  to  be  no  evidence  of 
the  guilt  of  the  person  receiving  them."  (10  Ency.  of  Evi- 
dence, 671.) 

'*But  in  no  case  will  possession  sustain  the  conviction,  on 
a  charge  of  receiving  stolen  property."  (Wharton's  Crim- 
inal Law,  par.  985 ;  Wharton's  Criminal  Evidence,  758;  People 
V.  Chambers,  18  Cal.  383.) 

The  jury  in  this  case  arrived  at  their  verdict  by  illogieally 
drawing  conclusions  from  assumed  and  unproven  facts,  and 
by  reason  of  the  misdirection  by  the  court  in  giving  the  law 
in  its  instructions  and  by  erroneous  rulings  upon  the  admis- 
sion of  evidence.  Where  error  is  shown  injury  is  presumed 
unless  the  contrary  appears  affirmatively.  (Hayne  New  Trial 
and  Appeal,  Eev.  ed.,  par.  287,  p.  1608.) 

J.  H.  Peterson,  Attorney  General,  J.  J.  Guheen,  T.  0. 
Coffin  and  E.  Q.  Davis,  Assistants,  for  Respondents. 

A  particular  ground  of  error  cannot  be  urged  for  the  first 
time  on  appeal.  {People  v.  Fitzpatrick,  80  Cal.  538,  22  Pac. 
215.) 

Where  the  information  charges  three  persons  with  receiving 
stolen  goods  without  stating  whether  the  receipt  was  joint  or 
several,  but  one  receipt  can  be  proved,  and  if  the^  persons  re- 
ceiving were  several,  but  one  defendant  can  be  convicted. 
The  failure  to  allege  whether  the  receipt  was  joint  or  several, 
however,  is  not  a  ground  for  demurrer.     (Sec.  988,  Bishop's 
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New  Crim.  Proe.,  2d  ed.;  Commonwealth  v.  Slate,  11  Gray 
(Mass.),  60;  State  v.  Smith,  37  Mo.  58.) 

The  unexplained  possession  of  recently  stolen  property  is 
sufl8cient  to  warrant  a  conviction  for  receiving  stolen  goods. 
(State  V.  Weston,  9  Conn.  527,  25  Am.  Dec.  46;  State  v.  Ray- 
m^nd,  46  Conn.  345;  Davis  v.  State,  50  Mass.  86;  Kmcker- 
bocker  v.  People,  43  N.  Y.  177;  State  v.  Guild,  149  Mo.  370, 
73  Am.  St.  395,  50  S.  W.  909 ;  Goldstein  v.  People,  82  N.  Y. 
231;  Slater  v.  United  States,  1  Okl.  Cr.  275,  98  Pac.  110; 
Huggins  v.  People,  135  III.  243,  25  Am.  St.  357,  25  N.  E. 
1002.) 

In  Idaho,  the  possession  of  recently  stolen  property  raises  a 
presumption  of  guilt  upon  the  part  of  the  person  in  posses- 
sion thereof,  unless  the  circumstances  are  such  as  to  show  in 
themselves  that  such  possession  was  innocent.  {State  v.  Mar- 
qiiardsen,  7  Ida.  352,  62  Pac.  1034;  State  v.  Sanford,  8  Ida. 
187,  67  Pac.  492;  State  v.  Seym/mr,  7  Ida.  257,  61  Pac.  1033.) 

TRUITT,  J.— The  defendant,  William  C.  Janks,  was  con- 
victed in  the  lower  court  of  the  crime  of  buying  and  receiving 
stolen  property  for  his  own  gain,  knowing  the  same  to  have 
been  stolen,  and  was  convicted  and  sentenced  to  imprisonment 
in  the  penitentiary  for  the  term  of  not  less  than  six  months 
and  not  more  than  five  years,  and  to  pay  the  costs  of  the 
prosecution.  From  this  judgment  and  from  the  order  deny- 
ing the  motion  for  a  new  trial  defendant  appeals  to  this  court. 

The  errors  relied  upon  for  the  reversal  of  said  judgment 
of  conviction  as  presented  by  the  brief  of  appellant  are  as 
follows : 

"1st.     The  overruling  of  the  demurrer  to  the  information. 

"2d.  Overruling  defendant's  motion  to  advise  the  jury 
to  acquit  the  defendant  when  the  state  rested,  and  refusing 
to  so  advise  the  jury. 

"3d.  Giving  to  the  jury  over  defendant's  exceptions  er- 
roneous instructions. 

"4th.  The  insufficiency  of  the  evidence  to  justify  the  ver- 
dict. 

"5th.    Errors  in  admission  of  evidence. 
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'.*6th.     Error  in  overruling  motion  for  a  new  trial." 
The  statute  upon  which  this  prosecution  is  based  is  sec. 
7057,  Rev.  Codes,  and  reads  as  follows: 

**  Every  person  who,  for  his  own  gain,  or  to  prevent  the 
ownier  from  again  possessing  his  property,  buys  or  receives 
any  personal  property,  knowing  the  same  to  have  been  stolen, 
is  punishable  by  imprisonment  in  the  state  prison  not  ex- 
ceeding five  years,  or  in  the  county  jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment.** 

The  charging  part  of  the  information  is  as  follows: 
'*The  said  William  C.  Janks,  Charley  Janks,  and  J.  S. 
Kirkbride,  on  or  about  the  18th  day  of  November,  1912,  in 
the  county  of  Twin  Falls,  state  of  Idaho,  did  then  and  there 
wilfully,  unlawfully,  knowingly,  and  feloniously  and  for  his 
own  gain,  buy  and  receive  one  red  steer,  branded  half  circle 
six  on  left  ribs,  and  of  the  personal  property  of  H.  P.  Larsen, 
and  one  white-faced  cow,  branded  half  circle  six  on  left  ribs, 
and  of  the  personal  property  of  said  H.  P.  Larsen,  said  Will- 
iam C.  Janks,  Charley  Janks  and  J.  S.  Kirkbride  then  and 
there  well  knowing  the  said  steer  and  cow  to  have  been 
stolen." 

The  first  error  named  in  the  foregoing  list  of  errors  relied 
upon  by  appellant  was  not  urged  except  as  to  one  point, 
which  is  that  the  information  charges  three  persons  with 
receiving  the  property  jointly,  but  if  the  property  was  not 
received  jointly  and  one  received  it  from  another,  then  each 
receiving  would  constitute  a  separate  oflfense  and  could  not 
stand  in  the  same  information.  It  is  claimed  that  the  infor- 
mation should  set  out  how  these  three  persons  received  the 
property,  that  is,  whether  it  was  received  by  them  jointly  or 
severally.  This  point  does  not  appear  to  have  been  raised  by 
the  defendant's  demurrer  to  the  information  in  the  court 
below.  The  grounds  for  demurrer,  as  specifically  stated 
therein,  are  that  the  information  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  this,  that  the  information 
does  not  show  that  the  property  was  stolen  before  it  was  re- 
ceived; that  it   does  not   show  that  the   property  had  been 
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stolen  within  the  jurisdiction  of  the  court;  and  that  it  does 
not  show  who  stole  the  property,  or  from  whom  the  defend- 
ants received  it.  We  do  not  think  it  necessary  to  pass  upon 
the  question  of  whether  or  not  this  objection  to  the  informa- 
tion could  have  been  raised  by  demurrer  in  the  court  below 
or  not,  for  the  record  shows  that  it  was  not  raised  there, 
and  we  think  it  is  not  such  an  objection  as  could  be  heard 
in  this  court  for  the  first  time.  Moreover,  before  the  trial 
of  the  cause  in  the  lower  court,  this  defendant  asked  for  and 
was  granted  a  separate  trial  so  that  we  fail  to  see  how  he 
was  in  any  way  prejudiced  by  this  fault  or  ambiguity  in  the 
information.  In  order  to  convict  the  defendant  of  buying 
and  receiving  the  property  described  in  the  information,  the 
jury  must  have  found  that  the  crime  charged  was  attributable 
to  him  individually.  Counsel  for  appellant  have  not  even 
suggested,  either  in  the  brief  or  by  oral  argument,  that  the 
defendant  in  the  court  below  was  in  any  manner  prejudiced 
by  this  defect  or  ambiguity  in  the  information.  We  think 
the  contention  as  to  this  point  is  without  merit. 

Substantially  the  same  question  is  presented  by  the  second 
and  fourth  assignments  of  error.  They  both  are  based  upon 
the  insuflSciency  of  the  evidence  to  convict  the  defendant, 
and  we  think  may  for  this  reason  be  considered  together  in 
whatever  we  may  feel  called  upon  to  say  upon  the  question 
presented  by  them. 

The  third  objection  relates  to  alleged  errors  of  the  trial 
court  in  its  instructions  to  the  jury.  These  instructions  are 
very  long,  being  divided  into  thirty-three  numbered  para- 
graphs and  covering  thirty-three  pages  of  the  transcript. 
We  mention  this  because  we  think  it  has  some  bearing  upon 
the  question  as  to  whether  a  defective  instruction  or  an  er- 
roneous instruction  is  cured  by  subsequent  instructions  cor- 
recting such  defect  or  error.  If  there  were  only  a  few 
tersely  stated  principles  of  law  given  as  instructions,  there 
would  be  less  chance  for  the  jury  to  be  confused  or  misled, 
if  the  law  was  not  correctly  or  fully  stated  in  one  or  more 
paragraphs  of  the  first  part  of  the  instructions,  although  sub- 
sequently   corrected,   than   where  so   many  are  given.    The 
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appellant  in  the  third  specification  of  error  argues  that  the 
instructions  from  one  to  eight,  inclusive,  were  erroneous  and 
prejudicial  to  the  defendant. 

The  first  of  these  instructions  is  as  follows: 

"Instruction  No.  1:  You  are  instructed,  gentlemen  of  the 
jury,  that  the  state  must  prove  beyond  a  reasonable  doubt 
all  of  the  material  allegations  of  the  information  which  are  as 
follows :  First,  that  the  property  set  forth  in  the  information 
was  stolen ;  second ;  that  the  defendant  in  this  case  purchased 
or  received  such  property  of  his  own  knowledge  knowing 
the  same  to  have  been  stolen;  and,  third,  that  such  prop- 
erty was  purchased  or  received  by  the  defendants  as  here- 
inbefore defined,  in  the  county  of  Twin  Falls,  state  of  Idaho, 
at  the  time  set  forth  and  alleged  in  the  information  herein, 
to  wit:  on  or  about  the  18th  day  of  November,  1912:  Regard- 
ing the  first  essential  herein  set  forth,  to  wit:  the  fact  that 
such  property  was  stolen,  it  is  not  essential  that  the  thief 
must  have  been  convicted  or  that  the  name  of  the  person 
from  whom  such  property  was  stolen  should  be  proven;  and 
in  this  connection  you  are  instructed  that  the  larceny  of  such 
property,  and  consequently  the  fact  that  such  property  was 
stolen,  may  be  proven  by  the  unexplained  possession  of  re- 
cently stolen  property,  this  being  a  fact  and  circumstance 
from  which  the  jury  may  infer  that  the  property  was  in  fact 
stolen.  And  you  are  further  instructed  that  in  determining 
the  question  of  whether  the  property  was  stolen  you  have  the 
right  to  consider  the  fact  that  the  possession  of  recently  stolen 
property  is  in  law  a  strong  incriminating  circumstance  tend- 
ing to  show  such  larceny,  unless  the  evidence  and  the  facts 
and  circumstances  proved  show  that  such  property  came  hon« 
estly  into  the  possession  of  the  one,  the  evidence  may  disclose 
having  possession  of  the  same;  and  you  are  therefore  in- 
structed that  the  possession  of  recently  stolen  property,  the 
possession  being  unexplained,  is  a  circumstance  from  which 
guilt  may  be  inferred ;  this  is  especially  true  where  the  charge 
is  larceny  and  is  a  circumstance  you  may  consider  in  the 
charge  in  this  case,  in  determining  the  guilt  or  innocence  of 
the  defendants." 
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It  is  urged  by  appellant  that  this  instruction  is  erroneous 
in  two  particulars:  (1)  It  does  not  correctly  state  the  ele- 
ments of  the  crime  charged,  and  omits  to  mention  the  ques- 
tion of  motive;  and  (2)  because  the  court  invades  the  prov- 
ince of  the  jury  by  that  part  of  the  instruction  which  says: 
"The  larceny  of  such  property  and  consequently  the  fact  that 
such  property  was  stolen  may  be  proved  by  the  unexplained 
possession  of  recently  stolen  property."  It  is  elementary 
and  trite  to  say  that  there  must  be  a  wrongful  or  wicked  mo- 
tive back  of  every  crime  of  this  character.  This  statute  makes 
the  buying  or  receiving  of  any  personal  property  by  a  person, 
knowing  the  same  to  have  been  stolen,  the  motive  or  grava- 
men of  the  crime  therein  designated.  In  this  instruction  the 
court  first  assumes  to  teU  the  jury  specifically  what  the  state 
must  prove  in  order  to  convict  the  defendant  of  the  crime 
charged  in  the  information,  but  wholly  fails  to  mention  one 
of  the  material  elements  of  the  crime.  If  the  information 
had  stated  no  more  than  this  instruction  specifies,  it  would 
not  have  stated  a  crime  under  the  statute,  and  if  the  proof 
at  the  trial  had  established  the  three  propositions  enunciated 
by  the  court  beyond  a  reasonable  doubt,  it  would  not  be  suffi- 
cient to  convict  the  defendant.  In  said  section  7057,  the 
crime  specified  is  predicated  upon  the  very  element  that  this 
instruction  omits  to  give.  A  person  might  buy  or  receive 
personal  property,  knowing  the  same  to  have  been  stolen,  but 
unless  he  buys  or  receives  it  ''for  his  own  gain  or  to  prevent 
the  owner  from  again  possessing  his  property,*'  it  is  not 
a  crime.  Concerning  the  motive  necessary  to  constitute  the 
crime  charged  in  this  case,  Bishop  says:  **Some  of  the  stat- 
utes require  the  receiving  to  be  for  the  'gain'  of  the  receiver. 
But  in  the  absence  of  any  term  of  this  sort,  the  motive  of 
personal  gain  is  not  essential;  it  is  enough,  for  example,  that 

he 'did  it  to  aid  the  thief Still  the  intent  must  be,  in 

some  way,  fraudulent  or  corrupt."  (2  Bishop,  New  Criminal 
Law,  sec.  1138.) 

Illinois  has  a  statute  similar  to  ours  in  all  its  essential  pro- 
visions, and  in  Aldrich  v.  People,  101  111.  16,  which  was  a 
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prosecution  for  receiving  stolen  property,  this  identical  point 
was  presented,  and  in  passing  upon  it  the  court  said : 

''The  intent,  as  in  larceny,  is  the  chief  ingredient  of  the 
offense.  Thus,  where  A  authorizes  or  licenses  B  to  receive 
property  lost  or  stolen,  and  B  receives  the  property  from  the 
thief  knowing  it  to  be  stolen,  with  a  felonious  intent,  he  is 
guilty  of  a  felony  in  receiving  the  property,  notwithstanding 
the  license.     (Wharton,  sec.  1891.) 

''Under  our  statute  there  is  another  essential  fact  to  be 
proven — that  is,  that  the  defendant,  for  his  own  gain,  or  to 
prevent  the  owner  from  again  possessing  his  property,  bought, 
received  or  aided  in  concealing  stolen  goods.  There  is  no 
doubt,  from  the  evidence  in  this  case,  in  regard  to  the  fact 
that  the  defendants  knew  the  goods  were  stolen.  Their  knowl- 
edge is  a  conceded  fact.  It  is  also  an  undisputed  fact  that 
the  stolen  goods,  in  passing  from  the  custody  of  the  thieves 
to  Morrow,  the  agent  of  the  owners,  pajssed  through  the  hands, 
first,  of  defendant  Isaacs,  and,  second,  through  the  hands 
of  defendant  Aldrich.  The  question  in  the  case  is  then  nar- 
rowed down  to  this:  Whether  defendants  received  the  goods 
for  their  own  gain,  or  to  prevent  the  owner  from  again  pos- 
sessing his  property.  This,  in  our  judgment,  is  the  turning 
point  upon  which  the  decision  of  the  case  must  hinge." 

In  this  case  the  judgment  was  reversed  and  the  case  re- 
manded, not  because  the  court  failed  to  instruct  as  to  the 
point  in  question  but  because  the  proof  failed  to  show  that 
the  defendant  received  the  property  for  his  own  gain.  We 
think  the  court  in  the  case  at  bar  erred  in  omitting  to  in- 
clude as  one  of  the  elements  of  the  crime  that  the  defendant 
must  have  bought  or  received  the  property  for  his  own  gain  or 
to  prevent  the  owner  from  again  possessing  it.  But  there 
are  two  reasons  why  this  error  did  not  prejudice  the  rights  of 
the  defendant,  viz. :  First,  the  court  in  instruction  numbered 
nine  clearly  stated  the  three  elements  of  the  crime  as  specified 
in  said  sec.  7057,  and  alleged  in  the  information,  and  charged 
the  jury  that  in  order  to  convict  the  defendant  these  three 
elements  of  the  crime  must  be  proved  beyond  a  reasonable 
doubt;  and,  second,  the  testimony  clearly  proved  that  if  de- 
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fendant  took  the  property  at  all,  he  bonght  and  received  it, 
partly,  at  least,  for  his  own  gain. 

In  People  v.  Marine,  61  Cal.  367,  it  was  held  that,  *'It  is 
not  necessary  that  each  instruction  should  fully  state  the  law 
of  the  case,  but  any  instruction  may  be  helped  out  and  ex- 
plained by  another  on  the  same  point ;  and  in  such  a  case  the 
court  will  look  to  all  the  instructions  in  pari  materia  for  the 
purpose  of  determining  whether  the  law  has  been  correctly 
given.*'  In  State  v.  Marren,  17  Ida.  766,  107  Pac.  993,  after 
considering  an  instruction  given  in  that  case  by  the  trial 
court,  it  is  said:  ''Although  the  instruction  referred  to  con- 
tains matter  which  should  not  have  been  given  to  the  jury, 
we  are,  however,  of  the  opinion  that  the  appellant  could  have 
been  in  no  way  prejudiced  by  the  giving  of  such  instruction." 
And  it  has  been  held  by  this  court  in  a  number  of  cases  that 
substantial  prejudice  must  be  shown  in  order  to  constitute 
reversible  error.  And  unless  that  can  be  shown,  the  case 
will  not  be  reversed  for  errors  which  fall  short  of  that  test. 
We  do  not  think  the  error  complained  of  in  the  first  objec- 
tion to  the  instruction  under  consideration  could  have  been 
prejudicial  to  the  defendant  under  the  circumstances  of  the 
case  and  the  evidence  found  in  the  record.  But  the  second 
objection  urged  to  said  instruction,  to  the  effect  that  the  fact 
that  said  property  was  stolen  may  be  proved  by  the  unex- 
plained possession  of  recently  stolen  property,  presents  a  more 
serious  (]ruestion.  In  the  first  place,  the  use  of  the  phrase 
** recently  stolen"  as  applied  to  the  property  in  question  was 
not  warranted  by  the  evidence,  and  even  if  it  was,  it  was 
not  proper  for  the  court  to  decide  this  matter.  The  ques- 
tion as  to  whether,  if  this  property  was  stolen,  it  was  '*  re- 
cently stolen,"  should  have  been  left  to  the  jury  to  decide 
from  the  evidence  in  the  case,  because  it  has  an  important 
bearing  upon  the  question  of  the  guilt  of  the  person  found  in 
possession  of  the  stolen  property.  If  the  adverb  "recently" 
does  not  have  some  bearing  on  the  question  of  the  guilt  of  the 
person  who  has  received  stolen  property,  why  not  just  say 
in  the  possession  of  stolen  property?  Why  add  the  limiting 
adverb  as  to  time  if  it  has  no  relevancy  to  the  guilt  of  the 
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person  accused  t  It  will  be  found  from  an  examination  of  the 
authorities  relating  to  prosecutions  for  buying  or  receiving 
stolen  property,  that  whether  the  property  was  recently  stolen, 
or  whether  a  long  time  has  elapsed  since  the  larceny,  makes 
a  very  material  difference  in  determining  the  guilty  knowl- 
edge of  the  person  having  such  possession.  If  the  property 
in  a  few  hours,  or  in  a  few  days,  after  it  was  stolen  from  its 
owner,  was  found  in  the  possession  of  a  person,  the  presump- 
tion that  he  received  it  from  the  thief  would  usually  be  much 
stronger  than  if  it  was  received  weeks  or  months  after  the 
theft.  In  the  case  at  bar,  the  time  when  this  property  was 
stolen,  if  it  was  stolen,  is  vague  and  uncertain.  The  owner 
of  the  property,  H.  P.  Larsen,  testified  that  he  was  present 
at  the  roundup  or  gathering  of  his  cattle  in  the  fall  of  1912, 
and  further  said:  ''I  think  I  had  in  this  gathering  the  animals 
whose  hides  I  discovered  at  this  time."  But  he  also  testified 
that  he  had  from  250  to  300  head  of  cattle.  Now  it  is  ap- 
parent that  in  gathering  and  looking  over  this  number  of 
cattle  he  might  easily  be  mistaken  about  seeing  these  two 
cattle  in  the  herd  at  the  time  he  mentions.  The  hides  of  the 
cattle  claimed  to  have  been  received  and  slaughtered  by  the 
defendant  were  mainly  identified  by  the  brand  on  them,  so 
there  is  much  uncertainty  as  to  the  actual  time  of  the  larceny 
if  they  were  stolen.  If  the  owner  did  not  see  them  at  the 
1912  round-up,  then  the  thief,  if  they  were  stolen,  may  have 
stolen  them  a  year  or  two  before  they  were  delivered  at  the 
slaughter-house  of  the  Bobinson-Janks  Packing  Co. 

Goldstein  v.  People,  82  N.  Y.  231,  is  a  case  relied  on  to 
sustain  the  court's  instructions  in  this  case,  to  the  effect  that 
the  possession  of  recently  stolen  property,  unless  explained, 
will  warrant  a  conviction,  but  the  facts  were  so  different 
in  that  case  from  the  facts  in  this  case,  that  we  do  not  think 
it  sustains  the  point  contended  for  by  the  state.  In  that 
case  the  court  instructed:  ''That  the  possession  of  stolen 
goods  immediately  after  th«  larceny,  if  under  peculiar  and  sus- 
picious circumstances,  when  there  is  evidence  tending  to  show 
that  some  other  person  or  persons  stole  the  property,  such 
possession  not  being  satisfactorily  explained,  would  warrant 
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the  jury  in  convicting  the  accused  of  receiving  stolen  goodB, 
knowing  them  to  have  been  stolen."  The  italics  in  this  in- 
struction are  ours  for  the  purpose  of  distinguishing  this 
instruction  from  the  instructions  under  consideration  in  the 
case  at  bar. 

The  facts  upon  which  this  instruction  was  based  were  given 
in  the  opinion  of  the  court  as  follows:  ^'It  was  proven  by 
satisfactory  evidence  that  the  goods  were  the  property  of 
Morris  and  had  been  stolen  from  him  by  some  persons  other 
than  the  prisoners.  The  theft  was  at  once  discovered,  and 
upon  instant  search  they  were  found  in  a  small  room  of  which 
Bernard  Ooldstein  had  the  right  of  temporary  possession  for 
a  special  purpose,  adjoining  a  room  occupied  by  himself  and 
wife,  and  into  which  a  door  from  their  room  opened."  And 
we  may  gather  what  was  meant  by  the  phrase  **  immediately 
after  the  larceny"  in  said  instruction  from  what  the  court 
further  said  in  the  opinion:  "If  the  goods  came  to  the  pos- 
session of  the  prisoners  or  either  of  them,  it  was  within  a 
very  short  time,  an  hour  or  two  at  most,  after  the  larceny, 
and  as  early  as  5  o'clock  in  the  morning,  and  this,  with 
other  incidents  which  happened  in  its  connection  were  of  an 
unusual  character,  fully  justifying  in  that  respect  the  hypoth- 
esis submitted,  of  'peculiar  and  suspicious  circumstances.*  " 
But  in  this  case  there  is  very  slight,  if  any,  evidence  in  the 
record  to  support  the  hypothesis  of  "peculiar  and  suspicious 
circumstances"  that  was  presented  to  the  jury  in  that  case. 

But  a  more  weighty  objection  to  this  part  of  the  instruc- 
tion is  that  the  court  plainly  told  the  jury  that,  "You  are 
instructed  that  the  larceny  of  such  property,  and  conse- 
quently the  fact  that  such  property  was  stolen  may  be  proven 
by  the  unexplained  possession  of  recently  stolen  property, 
this  being  a  fact  and  circumstance  from  which  the  jury  may 

infer  that  the  property  was  in  fact  stolen You  have  the 

right  to  consider  the  fact  that  the  possession  of  recently 
stolen  property  is  in  law  a  strong  incriminating  circumstance, 
tending  to  show  such  larceny  ....  and  you  are,  therefore, 
instructed  that  the  possession  of  recently  stolen  property, 
the  possession  being  unexplained,  is  a  circumstance  from 
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which  guilt  may  be  inferred."  And  in  fhe  third  instruction 
this  point  is  further  impressed  upon  the  jury  by  the  court 
as  follows:  ** Possession  of  stolen  property  immediatdy  after 

the   theft  is   sufficient  to  warrant  a  conviction And 

in  this  case  if  the  jury  believe  from  the  evidence  as  herein 
defined,  first,  that  the  property  was  stolen,  and  further  find 
that  the  defendant  was  possessed  of  such  property  soon  after 
it  was  stolen,  then  such  possession  is  in  law  a  fact  tending 
to  show  the  guilt  of  defendant,  and  from  which  an  inference 
may  be  drawn  tending  to  show  the  guilt  of  the  defendant  if 
such  possession' remains  unexplained."  The  italics  are  ours. 
We  think  these  instructions  were  erroneous  and  prejudicial  to 
the  defendant.  In  fact,  under  these  instructions,  the  jury 
could  hardly  do  otherwise  than  find  a  verdict  of  guilty. 

Thompson  on  Trials,  2d  ed.,  sec.  2536,  in  discussing  the 
rule  as  to  the  presumption  arising  from  the  possession  of 
recentiy  stolen  property,  says: 

*'This  rule,  it  is  perceived,  is  a  branch  of  the  law  of  cir- 
cumstantial  evidence;  and  the  value  of  a  rule  which  ascribes 
to  a  particular  circumstance  the  character  of  conclusive  evi- 
dence of  guilt,  unless  rebutted  or  explained,  may  well  be  ques- 
tioned under  a  system  of  trial  which  commits  to  the  jury 
in  every  criminal  case  the  conclusive  power  of  judging  of 
the  existence  of  the  criminal  intent.  The  sounder  view  is, 
that  it  is  better  that  twelve  men,  sitting  in  the  jury  box, 
should  apply  their  collective  experience  in  the  affairs  of  every- 
day life  to  such  a  circumstance,  in  view  of  its  surroundings, 
as  shown  by  the  evidence,  and  say  whether  a  conclusion  of 
guilt  is  to  be  drawn  from  it  or  not.  If  this  vie^  is  correct, 
it  must  follow  that  a  peremptory  instruction,  laying  down 
the  rule  in  the  language  in  which  it  is  formulated  in  the 
books,  must  have  the  effect  of  depriving  them  of  that  inde- 
pendent judgment  of  the  facts,  which  the  law,  under  our 
modem  system  of  trial  by  jury,  intends  to  give  them.  The 
sound  view  is  that,  whether  the  recent,  unexplained  posses- 
sion of  stolen  goods  is  conclusive  evidence  that  the  possessor 
committed  the  larceny,  is  a  question  of  fact  exclusively  for 
the  jury." 
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In  People  v.  Chambers,  18  Cal.  382,  it  was  held  that:  *'It 
is  well  settled  that  the  possession  of  the  fruits  of  a  crime 
is  a  circumstance  to  be  considered  in  determining  the  guilt 
of  the  possessor,  but  the  authorities  seem  to  hold  that  this 
circumstance  is  not  of  itself  sufficient  to  authorize  a  convic- 
tion  There  are  many  cases  in  which  an  explanation 

would  be  impossible;  and  in  such  cases  to  throw  the  burden 
of  explanation  upon  the  accused  would  be  to  slam  the  door 
of  justice  in  his  face.  We  think  the  true  rule  upon  the  sub- 
ject is  that  laid  down  by  Greenleaf  in  the  section  referred 
to.  *It  will  be  necessary,'  says  he  'for  the  prosecutor  to  add 
the  proof  of  other  circumstances  indicative  of  guilt  in  order 
to  render  the  naked  possession  of  the  thing  available  toward 
a  conviction.'  " 

The  case  of  Askew  v.  United  States,  2  Okl.  Cr.  155,  101 
Pac.  121,  is  a  leading  case  on  the  question  involved  in  the 
instructions  that  we  are  now  considering,  and  as  the  point  is 
BO  fully  and  ably  discussed  in  the  opinion  in  that  case,  we 
quote-  at  length  from  said  opinion  as  follows : 

'*The  fifth  assignment  of  error  presented  by  appellant  is 
that  'the  court  erred  in  its  instructions  to  the  jury  in  the 
following:  '*The  unexplained  possession,  if  there  should  be 
such  unexplained  possession,  of  recently  stolen  property,  is 
prima  facie,  but  not  conclusive,  evidence  of  his  guilt."  '  ► 

"Exception  was  taken  to  this  charge  of  the  court  at  the 
time  it  was  given,  and  in  view  of  the  holding  of  this  court 
in  the  case  of  Slater  v.  United  States,  1  Okl.  Cr.  275,  98  Pac. 
110,  in  which  the  opinion  was  rendered  by  Chief  Justice  Fur- 
man,  it  is  not  considered  necessary  in  presenting  this  case 
to  do  more  than  call  the  attention  of  the  court  to  that  case, 
which  held:  *It  is  error  to  instruct  a  jury  that  the  posses- 
sion of  property  recently  stolen  raises  a  presumption  against 
the  party  having  such  possession,  which  requires  an  explana- 
tion from  him;  this  being  a  charge  upon  the  weight  of  the 
evidence.' 

**The  case  under  consideration  here  is  even  stronger  than 
that  of  Slater  v.  United  States,  for  in  the  case  at  bar  the  court 
instructed  the  jury  that  the  possession  of  recently  stolen  prop- 
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erty  is  prima  facie  evidence  of  his  guilt,  whereas,  in  the  Slater 
case,  the  trial  court  in  its  instructions  went  no  farther  than 
to  state  that  the  possession  of  recently  stolen  property  is  a 
presumption  against  the  party  having  possession.  The  court 
held  in  the  latter  case  that:  'The  effect  of  this  instruction  is 
to  inform  the  jury  that  the  possession  of  property  recently 
stolen  raises  a  legal  presumption  of  guilt  against  the  party 
having  it  in  his  possession,  and  that  the  law  requires  an  ex- 
planation from  him  of  such  possession.  We  do  not  so  under- 
stand the  law.  In  the  case  of  Oxier  v.  United  States,  1  Ind. 
Ter.  91,  38  S.  W.  332,  Judge  Lewis  says:  "The  later  and  the 
sounder  and  better  rule  is  believed  to  be  that  which  makes 
the  presumption,  arisiug  from  the  possession  of  recently  stolen 
property,  not  a  presumption  of  law,  but  of  fact;  in  other 
words,  an  inference  to  be  drawn  or  not,  as  the  jury  may 
determine  in  the  light  of  all  the  evidence.'' ' 

"This  court  cites  with  approval  in  this  connection  the  case 
of  Blair  v.  Territory,  15  Okl.  650,  82  Pac.  653,  and  holds: 
'The  instruction  complained  of  was  upon  the  weight  of  the 
evidence,  which  is  for  the  determination  of  the  jury,  and  was 
therefore  error.' 

"It  follows,  therefore,  if  the  court  adheres  to  the  rule  laid 
down  in  Slater  v.  United  States,  and  the  rule  therein  enunci- 
ated by  the  court  seems  to  be  both  forceful,  and  logical,  that 
fatal  error  was  committed  by  the  trial  court  in  giving  the 
jury  the  instruction  complained  of  under  the  head  of  fifth 
assignment  of  error,  and  that  this  case  should  be  reversed  and 
remanded." 

But  these  authorities  are  only  given  to  show  the  rule  re- 
garding this  question  adopted  by  other  courts  and  the  reason 
therefor,  as  set  out  in  their  opinions,  for  the  question  under 
consideration  was  before  this  court  in  Staie  v.  Seymour,  7 
Ida.  257,  61  Pac.  1033,  and  in  that  case  the  court  after  con- 
sidering some  other  alleged  errors  in  the  record  said:  "The 
only  question  remaining  is,.  Was  the  possession  of  the  animal 
by  the  defendant  a  felonious  possession  t  The  bare  possession 
of  property  recently  stolen  is  not  conclusive  evidence  of  guilt. 
Especially  is  this  so  of  property  of  the  kind  involved  in  this 
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case."  The  property  involved  in  that  case  was  of  the  same 
kind  as  the  property  involved  in  this  case.  In  State  v.  Sanr 
ford,  8  Ida.  187,  67  Pac.  492,  the  court  said:  "The  first  error 
assigned  is  as  follows:  *The  court  erred  in  his  charge  to  the 
jury  in  reference  to  the  possession  of  recently  stolen  prop- 
erty— more  particularly  the  words  *'is  a  guilty  circumstance, 
and  should  be  considered  by  you.*' '  A  careful  examination 
of  the  instruction  to  which  this  error  apparently  refers  shows 
that  the  instruction  was  not  erroneous.  The  language  used 
is  somewhat  unfortunate,  but  the  instruction  conveyed  to  the 
jury,  who  could  get  no  different  idea  therefrom,  the  rule  of 
law  that  possession  of  recently  stolen  property  is  a  circum- 
stance from  which,  when  unexplained,  the  guilt  of  the  accused 
may  be  inferred.''  But  this  case  cannot  be  accepted  as 
authority  in  support  of  the  instructions  under  consideration, 
although  it  is  referred  to  by  respondent  in  its  brief  for  that 
purpose.  The  court  told  the  jury  that  under  the  evidence  in 
that  case  the  possession  of  recently  stolen  property  was  a 
circumstance  from  which  the  guilt  of  the  accused  may  be  in- 
ferred. But  that  is  very  different  from  telling  the  jury  that, 
"the  possession  of  stolen  property  immediately  after  the  theft 
is  sufficient  to  warrant  a  conviction,"  which  the  court  did  in 
the  case  at  bar. 

In  State  v.  Sanford,  supra,  the  instruction  simply  said  the 
possession  of  recently  stolen  property  was  a  circumstance, 
from  which  the  guilt  of  the  defendant  might  be  inferred. 
The  court  did  not  tell  the  jury  that  such  possession  was  "in 
law  a  fact  tending  to  show  the  guilt  of  defendant,"  or  that 
"possession  of  stolen  property  immediately  after  the  theft  is 
sufficient  to  warrant  a  conviction."  But  in  this  case  the  jury 
was  instructed  that  it  might  conclude  that  the  defendant  was 
guilty  from  the  fact  of  having  in  his  possession  recently  stolen 
property.  And  every  time  the  court  used  the  phrase  "recently 
stolen  property"  it  was  assuming  a  fact  as  established  that 
should  have  been  left  to  the  jury  to  decide.  The  difference 
in  the  meaning  of  the  words  inference  and  conclusion  is  well 
known.  The  Standard  dictionary  defines  these  words  as  fol- 
lows: "A  conclusion  is  the  absolute  and  necessary  result  of 
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the  admission  of  certain  premises;  and  inference  is  a  prob- 
able conclusion  toward  which  known  facts,  statements,  or 
admissions  point,  but  which  they  do  not  absolutely  establish." 

Before  a  defendant  can  be  convicted  in  a  case  like  this,  four 
things  must  be  established  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt :  (1)  That  the  property  was  stolen ; 
(2)  that  either  the  thief  delivered  it  to  the  defendant,  or  to 
someone  else  who  delivered  it  to  him;  (3)  That  at  the  time 
the  defendant  received  the  possession  of  the  property  he  knew 
it  was  stolen,  or  that  it  was  received  under  such  circumstances 
that  any  reasonable  person  of  ordinary  observation  would 
have  known  that  it  was  in  fact  stolen  property ;  and  (4)  that 
he  received  it  for  his  own  gain  or  to  prevent  the  owner  from 
again  possessing  it. 

The  second  and  fourth  assignments  of  error  presented  by 
appellant  are  based  upon  the  insufiSciency  of  the  evidence  to 
convict  the  defendant,  and  as  we  have  heretofore  stated  in  this 
opinion,  these  assignments  of  error  may  be  considered  together. 
But  we  do  not  deem  it  necessary  in  deciding  the  case  to  go  into 
an  extensive  review  of  the  testimony  in  the  record  as  we  think 
there  was  prejudicial  error  in  the  instructions  which  we  have 
considered.  However,  we  may  say  that  the  initial  and  vital 
point  in  order  to  convict  the  defendant,  namely,  that  the  prop- 
erty was  stolen,  has  very  meager  support  from  the  evidence. 
Karl  Falk  was  the  most  important  witness  on  this  point  in 
the  case.  He  testified  that  twenty-three  head  of  cattle  were 
brought  to  the  slaughter-yards  of  the  Robinson-Janks  Pack- 
ing Co.  on  Sunday  evening,  November  17,  1912,  by  one  Frank 
Dolen.  The  cattle  were  received  by  Falk,  Charley  Janks  and 
J.  S.  Kirkbride.  The  defendant  was  not  there  when  they 
were  received.  There  is  no  evidence  that  Dolen  had  stolen 
these  cattle,  or  that  he  had  received  them  from  the  thief  if 
they  were  stolen.  Dolen  never  seems  to  have  been  charged 
with  the  larceny  of  this  property,  and  he  did  not  act  like 
a  guilty  man  so  far  as  the  record  shows,  for  Falk  says  he  saw 
him  in  the  oflSce  of  said  packing  company  on  December  7, 
1912,  which  was  about  twenty  days  after  he  delivered  these 
cattle  to  the  packing  company.    It  is  only  claimed  that  two 
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head  of  these  cattle  were  stolen,  and  a  number  of  different 
ways  may  readily  be  suggested  to  account  for  them  being 
there  without  any  criminal  act  or  intent  on  the  part  of  Dolen. 
But  without  directly  holding  the  evidence  as  to  whether 
or  not  said  property  was  in  fact  stolen  insufficient  to  support 
the  verdict  of  the  jury,  we  think  there  was  reversible  error 
in  the  instructions  of  the  court  on  the  point  that  we  have 
considered.  The  judgment  must,  therefore,  be  reversed  and 
a  new  trial  ordered. 

Sullivan,  C.  J.,  concurs. 


(May  11,  1914.) 

ZACHABIAH  MONTGOMERY,  Respondent,  v.  G.  R.  GRAY, 

Appellant. 

[144  Pac.  646.] 

Vkbdict— Evidence Sufficiency  of — Excessive  Damages — Instbuc- 

TIONS. 

1.  Held,  that  the  evidence  is  sufficient  to  sustain  the  verdict. 

2.  Held,  that  there  is  no  evidence  indicating  that  the  verdict  was 
rendered  under  the  influence  of  passion  and  prejudice. 

3.  Held,  that  the  court  did  not  err  in  giving  or  refusing  to  give 
certain  instructions. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Bonner  County.     Hon.  John  M.  Flynn,  Judge. 

Action  to  recover  the  value  of  certain  timber  alleged  to 
have  been  sold  and  delivered  to  the  defendant.  Judgment 
for  plaintiff.    Affirmed. 

Allen  &  Allen  and  Ezra  R.  Whitla,  for  Appellant 

E.  W.  Wheelan  and  0.  J.  Bandelin,  for  Respondent 

Counsel  cite  no  authorities  on  points  decided. 
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SULLIVAN,  J. — This  action  was  brought  to  recover  the 
ram  of  $3,769.80  alleged  to  be  the  value  of  certain  timber  sold 
by  the  plaintiff,  who  is  respondent  here,  to  the  defendant,  who 
is  appellant  here.  The  written  contract  under  which  the  sale 
of  said  timber  was  made  is  attached  to  the  complaint  and 
made  a  part  thereof,  where  it  is  agreed,  among  other  things, 
that  the  appellant  shall  have  three  years  in  which  to  cut  and 
remove  all  of  the  merchantable  timber  on  said  land  and  that 
the  pa3rments  under  the  contracts  were  to  be  made  thirty  days 
after  each  carload  of  timber  was  shipped. 

The  answer  put  in  issue  many  of  the  allegations  of  the 
complaint,  and  the  cause  was  tried  by  the  court  with  a  jury 
and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $1732.31 
with  interest  at  7%  from  August  18,  1909,  on  which  verdict  a 
judgment  was  entered  for  that  amount. 

A  motion  for  a  new  trial  was  denied  and  the  appeal  is  from 
the  order  denying  a  new  trial. 

A  number  of  errors  are  assigned,  going  to  the  sufficiency 
of  the  evidence  to  justify  the  verdict,  excessive  damages  given 
under  the  influence  of  passion  and  prejudice,  and  the  admis- 
sion and  rejection  of  certain  testimony  offered,  and  the  giving 
and  refusing  to  give  certain  instructions. 

The  main  controversy  arises  over  the  amount  of  timber 
taken  from  said  land  by  the  defendant.  The  defendant  took 
possession  of  the  half  section  of  land  on  which  said  timber 
stood,  and,  as  we  view  the  contract,  it  was  incumbent  upon 
him  to  scale  the  logs  or  measure  the  timber  taken  from  said 
tract  of  land,  which  he  failed  to  do. 

No  good  purpose  can  be  served  in  this  opinion  by  analyzing 
the  vast  amount  of  testimony  given  on  the  trial,  but  we  are 
satisfied  that  the  verdict  of  the  jury  is  fully  sustained  by 
the  evidence  and  that  the  verdict  was  not  given  under  the 
influence  of  passion  or  prejudice.  We  find  no  prejudicial 
error  in  the  record  made  by  the  trial  court  in  the  admission  or 
rejection  of  evidence,  nor  in  the  giving  or  refusing  to  give 
certain  instructions.  The  instructions  given  fairly  cover  the 
law  of  the  case  as  based  on  the  evidence,  and  the  court  did 
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not  err  in  refusing  to  grant  a  new  trial  because  of  newly 
discovered  evidence. 

The  judgment  is  therefore  affirmed  and  it  is  so  ordered, 
with  costs  in  favor  of  respondent. 

Ailshie,  C,  J.,  ooncurs. 


(December  17,  1914.) 

OK  REHEARING. 

[144  Plus.  646.] 

CoNrLicT  IN  Evidence — Discbetion  of  Trial  Coubt — Cumulative  Evi- 
dence— Ordinaet  Diuoencb. 

,1.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  ver- 
dict of  the  jury  will  not  be  disturbed  on  appeal. 

2.  The  granting  or  denying  of  a  new  trial  rests  in  the  sound  dis- 
cretion of  the  trial  court. 

3.  Where  affidavits  filed  in  support  of  a  motion  for  a  new  trial 
contain  a  recital  of  such  alleged  facts  as  are  merely  cumulative,  or 
it  clearly  appears  that  the  facts  contained  in  the  affidavits  might 
have  been,  by  the  exercise  of  ordinary  diligence,  procured  at  the 
trial,  the  trial  court  will  be  justified  upon  that  ground,  if  upon  no 
other,  in  denying  the  motion  for  a  new  trial. 

BUDGE,  J.— On  the  25th  day  of  March,  1914,  the  above 
entitled  cause  was  by  counsel  for  the  respective  parties 
argued,  submitted,  and  by  the  court  taken  under  advisement. 
Thereafter,  on  the  11th  day  of  May,  1914,  the  court  announced 
its  opinion,  in  which  the  judgment  of  the  trial  court  was 
afiSrmed. 

On  the  3d  day  of  June,  1914,  a  petition  for  rehearing  was 
filed  by  the  appellant  herein,  which  said  petition  was  on  the 
13th  day  of  June,  1914,  granted.  On  the  8th  day  of  Decem- 
ber, 1914,  at  the  regular  term  of  said  court  sitting  at  Coeur 
d'Alene,  said  cause  was  reargued  and  by  the  court  taken  under 
advisement. 


Digitized  by 


Google 


586  Montgomery  v.  Qbay.  [26  Idaho, 

Opinion  of  the  Court  on  Behearing — Budge,  J. 

We  have  carefully  considered  the  questions  submitted  in 
this  case.  There  are  possibly  two  additional  propositions  in- 
volved that  might  be  briefly  mentioned  in  connection  with  the 
final  determination  of  this  cause.  From  a  careful  reading  of 
the  record  it  is  apparent  to  us  that  there  is  a  serious  conflict 
in  the  testimony  of  the  witnesses,  particularly  with  reference 
to  the  amount  and  kind  of  timber  that  was  upon  the  land  of 
the  plaintiff,  at  the  time  the  contract  upon  which  this  action 
was  brought  was  entered  into  between  the  parties  to  this  liti- 
gation. Where  there  is  a  substantial  conflict  in  the  evidence 
the  verdict  of  the  jury  will  not  be  disturbed  upon  appeal. 
(Baker  v.  First  Nation^  Bank,  25  Ida.  651,  139  Pac.  565; 
Tilden  v.  Huihard,  25  Ida.  677,  138  Pac.  1133 ;  Henry  Gold 
Mining  Co.  v.  Henry,  25  Ida.  333,  137  Pac.  523;  Hufton  v. 
Hufton,  25  Ida.  96,  136  Pac.  605.) 

We  have  considered  the  affidavits  filed  by  the  appellant  in 
support  of  his  motion  for  a  new  trial,  and  we  are  unable  to 
reach  the  conclusion  that  the  trial  court  erred  in  denying 
counsel's  motion  for  a  new  trial.  The  granting  or  denying  of 
a  new  trial  rests  in  the  sound  discretion  of  the  trial  court,  and 
where  the  affidavits  filed  in  support  of  the  motion  contain  a 
recital  of  such  alleged  facts  as  are  merely  cumulative,  or  it 
clearly  appears  that  the  facts  contained  in  the  affidavits  might 
have  been,  by  the  exercise  of  ordinary  diligence,  procured  at 
or  prior  to  the  trial  of  the  cause,  the  trial  court  would  be 
justified,  if  upon  no  other  ground,  in  denying  the  motion  for 
a  new  trial. 

The  instructions  given  to  the  jury  by  the  court  in  this  case, 
\Vhen  considered  together  and  as  a  whole,  fairly  and  correctly 
state  the  law  of  the  case. 

We  therefore  hold  that  the  conclusion  reached  in  the  orig- 
inal opinion  in  this  case  must  be  affirmed,  and  it  is  so  ordered, 
with  costs  of  this  appeal  in  favor  of  respondent. 

Sullivan,  C.  J.,  and  Truitt,  J.,  concur. 
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(December  19,  1914.) 

STATE,  Respondent,  v.  JOHN  BOGRIS,  Appellant. 

[144  Pac.  789.] 

Lakceny  of  Checks  from  Payee — Evidencb — Admissibilitt  op  to 
Prove  Handwriting — Instructions — Burden  of  Proof  in  Defense 
of  Alibi — Consideration  of  Necessity  for  Interpreter  in  Pres- 
ence OF  Jury — Impeachment  of  Defendant's  Testimony — Posses- 
sion OF  Recently  Stolen  Property. 

1.  Upon  a  prosecution  for  larceny  of  a  check  for  a  certain  amount 
of  money,  no  proof  of  actual  value  is  required,  according  to  the 
provisions  of  sec.  7053,  Bev.  Codes,  as  the  law  presumes  that  the 
face  value  of  the  check  is  the  actual  value. 

2.  In  a  prosecution  for  the  larceny  of  certain  checks  it  is  not 
incumbent  upon  the  state,  for  the  purpose  of  establishinjij  the  value 
of  the  checks  stolen,  to  offer  proof  of  their  due  execution  by  the 
payer,  or  to  prove  the  fact  that  they  were  never  endorsed  by  the 
payee. 

3.  Eeld,  that  Exhibits  "A"  and  "B,"  consisting  of  checks  charged 
to  have  been  stolen  by  the  defendant  in  this  case,  and  to  have  been 
endorsed  by  him  with  the  name  of  the  payee,  were  admitted  in  evi- 
dence in  the  first  instance,  not  for  the  purpose  of  comparison  of 
handwriting,  but  for  the  purpose  of  establishing  the  crime  committed. 

4.  The  question,  whether  or  not  a  witness  requires  an  interpreter, 
is  a  question  for  the  court,  and  where  counsel  for  defendant  neglects 
to  request  the  court  to  pass  upon  this  question  without  the  presence 
of  the  jury,  he  cannot  afterward  assign  as  error  the  action  of  the 
court  in  not  excusing  the  jury  while  this  matter  was  being  considered. 

5.  The  state  cannot  be  deprived  of  the  right  to  cross-examine  a 
witness  by  the  mere  statement  that  such  witness  does  not  speak  the 
English  language;  and,  if  it  is  afterward  established  that  such  wit- 
ness speaks  and  understands  the  English  language,  he  is  estopped 
from  taking  any  advantage  of  his  conduct  in  asserting  his  inability 
to  speak  and  understand  said  language. 

6.  Where  the  court  instructs  the  jury  to  the  effect  that  if  any 
witness  wilfully  testified  falsely  as  to  any  material  fact,  the  jury 
were  at  liberty  to  disregard  the  entire  testimony  of  such  witness,  ex- 
cept in  case  his  testimony  should  be  corroborated  by  other  and  re- 
liable witnesses,  the  testimony  of  defendant  having  been  impeached 
by  the  prosecution,  but  it  appearing,  so  far  aa  the  record  shows,  that 
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■ncli  inatruetion  applied  generallj  to  all  of  the  witnetses  testifying 
in  the  ease,  the  giving  of  such  instruction  was  not  error. 

7.  The  following  instruction,  ''Where  the  state  proved  such  a  ease 
as  would  sustain  a  verdict  of  guilty,  and  the  defendant  then  offers 
evidence,  the  burden  of  proof  is  on  said  defendant  to  make  out  his 
defense,  and  when  the  proof  is  all  introduced  then  the  primary  ques- 
tion is,  in  the  light  of  all  the  evidence,  is  the  defendant  guilty  beyond 
a  reasonable  doubt,"  is  not  prejudicial  to  the  defendant,  by  merely 
making  it  incumbent  upon  him  to  offer  sufficient  proof  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury  as  to  his  guilt. 

8.  If  the  defendant  relies  upon  an  alibi  for  the  defense  the 
burden  of  establishing  such  alibi  is  upon  him.  (State  v.  Webb,  6 
Ida.  428,  55  Pae.  892,  eited  and  approved.) 

0.  In  giving  the  following  instruction,  the  trial  court  did  not  tree- 
pass  upon  the  right  of  the  jury  to  pass  upon  all  questions  of  fact, 
in  accordance  with  the  provisions  of  subd.  6,  sec.  7855,  Bev.  Codes: 

"Ton  are  further  instructed  that  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  property  described  in  the  in- 
formation was  stolen  and  that  the  defendant  was  found  in  the  posses- 
sion of  the  property  after  it  was  stolen,  then  such  possession  is,  in 
law,  a  strong,  incriminating  circumstance,  tending  to  show  the  guilt 
of  the  defendant  unless  the  evidence  and  the  facts  and  circumstances 
thereunder  show  that  he  may  have  come  honestly  in  possession  of 
the  same. 

"In  this  connection  I  further  instruct  you  that  if  yon  find  from 
the  evidence  beyond  a  reasonable  doubt  that  the  property  described 
in  the  information  was  found  in  the  possession  of  the  defendant, 
then  in  determining  whether  or  not  the  defendant  is  guilty  you  should 
take  into  consideration  all  of  the  circumstances  attending  such 
possession." 

10.  The  possession  of  recently  stolen  property  is  a  circumstance 
from  which,  when  unexplained,  the  guilt  of  the  accused  may  be  in- 
ferred. (State  V.  Sanford,  8  Ida.  187,  67  Pac.  492,  cited  and 
approved.) 

11.  Held,  that  no  error  was  committed  by  the  trial  court  in  the 
giving  of  instructions  in  this  case  or  refusal  to  give  certain 
instructions  offered  by  the  defendant. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  the  County  of  Shoshone.  Hon.  W.  W.  Woods, 
Judge. 

Conviction  for  the  crime  of  grand  larceny.  Defendant  ap- 
peals.   Affirmed. 
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Chas.  E.  Miller  and  W.  W.  Bixby,  for  Appellant. 

Proof  of  handwriting  by  comparison  with  other  handwrit- 
ing not  relevant  to  any  issue,  aside  from  similarity  with  that 
in  question,  is  not  permissible  under  the  laws  of  Idaho. 
(Wharton's  Criminal  Evidence,  sec.  555;  Castor  v.  Bernstein, 
2  Cal.  App.  703,  84  Pac.  244;  Moore  v.  United  States,  91  U.  S. 
270,  23  L.  ed.  346;  Bane  v.  Qvnnn,  7  Ida.  439,  63  Pac.  634.) 

A  witness  cannot  be  impeached  on  collateral  matters,  or 
upon  matters  not  at  all  material  to  the  issue.  (Wharton's 
Criminal  Ev.,  sees.  482-484;  HUhert  v.  Spokane  etc.  R,  B.  Co., 
20  Ida.  54,  60,  116  Pac.  1116;  Western  Union  Oil  Co.  v.  New- 
love,  145  Cal.  772,  79  Pac.  542;  State  v.  Deal,  41  Or.  437,  70 
Pac.  532.) 

If,  by  proof  of  an  alibi,  a  defendant  is  able  to  raise  a  rea- 
sonable doubt  as  to  his  being  at  a  certain  place  about  the  time 
in  question  he  is  entitled  to  an  acquittal.  (State  v.  Conway, 
55  Kan.  323,  40  Pac.  661;  People  v.  Dick,  32  Cal.  213;  State 
V.  Mackey,  12  Or.  154,  6  Pac.  648 ;  State  v.  Porter,  74  Iowa, 
623,  38  N.  W.  514;  Deggs  v.  State,  7  Tex.  App.  359.) 

The  judge  must  not  charge  the  jury  in  respect  to  matters  of 
fact,  and,  besides,  does  not  state  the  law  correctly  in  instruc- 
tion No.  6.  {State  v.  Walters,  7  Wash.  246,  34  Pac.  938, 1098 ; 
State  V.  Bliss,  27  Wash.  463,  68  Pac.  87.) 

The  presumption  that  the  person  found  in  possession  of 
recently  stolen  property  is  the  thief,  is  not  a  presumption  of 
law,  but  one  of  fact.  There  is  no  legal  rule  on  the  subject; 
but  much  depends  on  the  nature  of  the  property  stolen  and 
the  circumstances  of  each  particular  case.  (Smith  v.  State, 
58  Ind.  340;  State  v.  Hodge,  50  N.  H.  510;  State  v.  Jennett, 
88  N.  C.  665 ;  Stover  v.  People,  56  N.  Y.  315 ;  Bellamy  v.  State, 
35  Fla.  242,  17  So.  560;  Ingalls  v.  State,  48  Wis.  647,  4  N.  W. 
785;  Jones  v.  State,  26  Miss.  247;  State  v.  Pom^roy,  30  Or. 
16,  46  Pac.  797;  State  v.  Walker,  41  Iowa,  217;  People  v. 
Pagan,  66  Cal.  534,  6  Pac.  394;  Considine  v.  United  States, 
112  Fed.  342,  50  C.  C.  A.  272.) 

The  burden  of  proof  does  not  shift  on  the  establishing  of 
a  prim^  facie  case  by  the  state,  but  continues  on  the  state 
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throughout  the  trial  and  until  the  verdict  is  rendered,  and  de- 
fendant's guilt  is  established  beyond  a  reasonable  doubt.  (12 
Cyc.  379;  People  v.  Perini,  94  Cal.  573,  29  Pae.  1027;  State  v. 
Schweitzer,  57  Conn.  532, 18  Atl.  787,  6  L.  R.  A.  125;  Trogdon 
V.  State,  133  Ind.  1,  32  N.  E.  725;  State  v.  Brady  (Iowa),  91 
N.  W.  801 ;  People  v,  McWhorter,  93  Mich.  641,  53  N.  W.  780; 
State  V,  Hardelein,  169  Mo.  579,  70  S.  W.  130;  Davis  v.  State, 
54  Neb.  177,  74  N.  W.  599;  People  v.  Downs,  123  N.  Y.  558, 
25  N.  E.  988;  State  v.  Garland,  90  N.  C.  668;  Turner  v,  Com^ 
monwealth,  86  Pa.  St.  54,  27  Am.  Rep.  683;  Agnew  v.  United 
States,  165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  ed.  624.) 

J.  H.  Peterson,  Attorney  General,  T.  C.  CoflSn,  and  E.  G. 
Davis,  Assistants,  for  Respondent. 

Prima  facie  the  value  of  a  check  which  has  become  the  sub- 
ject of  larceny  is  the  amount  of  money  for  which  it  passed 
current,  or  its  face  value.  (State  v.  Hinton,  56  Or.  428,  109 
Pac.  24 ;  Pyland  v.  State,  36  Tenn.  (4  Sneed)  357 ;  State  v. 
Collins,  49  La.  Ann.  1198,  22  So.  357;  Peterson  v.  State,  6 
Ga.  App.  491,  65  S.  E.  311 ;  Whalen  v.  Commonwealth,  90  Va. 
544,  19  S.  E.  182.;  Rev.  Codes,  sec.  7053.) 

Exemplars  of  handwriting  are  admissible  in  evidence  for 
the  sole  purpose  of  comparison  with  handwriting  which  is  in 
dispute,  when  the .  exemplar  is  admitted  to  be  genuine  or  is 
proved  to  be  such  to  the  satisfaction  of  the  judge.  (Bane  v. 
Gwinn,  7  Ida.  439,  63  Pac.  634;  State  v.  Seymxmr,  10  Ida. 
699,  79  Pac.  825  (dissenting  opinion) ;  Colonel  Algernon 
Sydney's  Case,  9  How.  St.  Tr.  818;  Home  Tooke's  Case,  25 
How.  St.  Tr.  19 ;  University  of  Illinois  v.  Spalding,  71  N.  H. 
163,  51  Atl.  731,  62  L.  R.  A.  817;  15  Am.  &  Eng.  Ency.  of 
Law,  270  (note  2) ;  Baker  v.  Haines,  6  Whart.  (Pa.)  284, 
36  Am.  Dec.  224;  Moody  v.  BoweU,  17  Pick.  (Mlass.)  490,  28 
Am.  Dec.  317 ;  Smith  v.  Hanson,  34  Utah,  171,  96  Pac.  1087, 
18  L.  R.  A.,  N.  S.,  520.) 

When  the  natural  and  adequate  mode  of  expression  of  the 
defendant,  in  a  criminal  action,  is  not  intelligible,  he  is  en- 
titled to  an  interpreter.    In  each  instancei  whether  this  need 
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exists,  is  to  be  determined  by  the  court.  (Wigmore  on  Evi- 
dence, sec.  811.) 

It  is  withia  the  sound  discretion  of  the  court  to  allow  the 
state  to  inquire  into  the  necessity  for  an  interpreter,  when  the 
court  has  reason  to  feel  that  he  has  been  imposed  upon.  (3 
Ency.  of  Evidence,  807.) 

All  the  instructions  upon  a  particular  point  must  be  con- 
sidered together  in  determining  whether  or  not  an  instruction 
is  misleading.  {People  v,  Bernard,  2  Ida.  193,  10  Pac.  30; 
State  V.  Bond,  12  Ida.  424,  86  Pac.  43.) 

Where  instructions  fully  and  fairly  state  the  law  upon  the 
questions  involved  it  is  not  error  for  the  court  to  refuse  fur- 
ther instructions  requested  by  the  state  or  the  defendant. 
(United  States  v.  Camp,  2  Ida.  231,  10  Pac.  226;  State  v. 
O'Neil,  24  Ida. '582,  135  Pac.  60.) 

When  the  state  has  proved  such  a  case  as  would  sustain 
a  verdict  of  guilty,  that  is  to 'say,  has  proved  its  case  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt,  and  the 
defendant  offers  evidence,  the  burden  is  upon  him  to  prove 
facts  sufficient  to  create,  in  the  minds  of  the  jury,  a  reason- 
able doubt  as  to  his  guilt.  (2  Thompson  on  Trials,  2d  ed., 
sec.  2436,  p.  1708;  State  v.  Thornton,  10  S.  D.  349,  73  N.  W. 
196,  41  L.  R.  A.  530;  2  Am.  &  Eng.  Ency.  of  Law,  56;  Flan- 
agan V.  People,  214  111.  170,  73  N.  E.  347;  State  v.  Howell, 
100  Mo.  628,  14  S.  W.  4;  Cochran  v.  State,  113  Ga.  726,  39 
S.  E.  332;  Kirksey  v.  State,  11  Ga.  App.  142,  74  S.  E.  902; 
Commonwealth  v,  Choate,  105  Mass.  451;  Wilbum  v.  Terri- 
tory, 10  N.  M.  402,  62  Pac.  968 ;  State  v.  Maher,  74  Iowa  77,  37 
N.  W.  2;  State  v.  Brauneis,  84  Conn.  222,  79  Atl.  70;  State 
V.  Reitz,  83  N.  C.  634;  State  v,  Jackson,  36  S.  C.  487,  31  Am. 
St.  890,  15  S.  E.  559;  Pate  v.  State,  94  Ala.  14,  10  So.  665; 
State  V, 'Waterman,  1  Nev.  543;  State  v.  Lee,  1  Boyce  (Del.), 
18,  74  Atl.  4;  State  v.  Webb,  6  Ida.  428-435,  55  Pac.  892.) 

The  unexplained  possession  of  recently  stolen  property  is 
a  circumstance  tending  to  incriminate  the  accused,  and  where 
the  jury  believe  that  the  accused  had  possession  of  recently 
stolen  property  and  the  accused  denied  such  possession,  the 
same  rule  is  true.     {People  v.  Fagan,  66  Cal.  534,  6  Pac.  394; 
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State  V.  Graves,  72  N.  C.  482;  State  v.  Drew,  179  Mo.  315, 
101  Am.  St.  474,  78  S.  W.  594;  Goldstein  v.  People,  82  N.  Y. 
231;  State  v.  Marquardsen,  7  Ida.  352,  62  Pac.  1034;  State 
V.  Sanford,  8  Ida.  187,  67  Pac.  492.) 

BUDOE,  J. — The  defendant  and  appellant  herein  was,  on 
the  2d  day  of  May,  1914,  convicted  of  the  crime  of  grand 
larceny  in  the  district  court  of  the  first  judicial  district  in  and 
for  Shoshone  county,  and  on  the  5th  day  of  May,  1914,  was 
sentenced  to  serve  an  indeterminate  term  of  imprisonment  in 
the  state  penitentiary  for  not  less  than  one  nor  more  than 
fourteen  years.  This  appeal  is  from  the  judgment  and  from 
the  order  overruling  defendant's  motion  for  a  new  trial. 

The  facts  in  this  case,  briefly  stated,  are  about  as  follows: 
John  Bogris,  the  defendant  below  and  appellant  here,  to* 
gether  with  his  brother  Tony  Bogris,  Oeorge  Paragos,  Anton 
Chukas,  Gust  Drakos  and  Pete  Drakos,  comprised  a  section 
gang  employed  by  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  at  Falcon,  Shoshone  county.  On  the  night  of 
December  26,  1913,  Oeorge  Paragos  was  employed  as  a  track 
walker  by  said  railway  company,  and  his  duty  ss  such  track 
walker  required  him  to  walk  one  and  one-half  miles  east 
and  three  and  one-half  miles  west  of  the  section-house  where 
these  men  lived.  Paragos  began  work  at  6  o'clock  in  the  eve- 
ning and  finished  at  5  o'clock  in  the  morning.  On  this  eve- 
ning when  Paragos  went  to  work  his  suitcase  was  under  the 
bed  in  the  room  where  he  slept,  and  where  all  of  the  other 
employees  slept,  with  the  exception  of  Tony  Bogris,  who  was 
the  section  foreman,  and  had  a  separate  room  in  the  same 
shack  or  building. 

At  5  o'clock  in  the  morning  when  Paragos  came  off  duty  and 
reached  the  bunk-house  he  found  his  coemployees  already  up, 
and  learned  from  them  that  a  burglary  had  been  committed 
during  the  night;  that  two  suitcases,  one  of  which  belonged 
to  Paragos,  and  two  pairs  of  trousers,  one  of  which  belonged 
to  the  appellant,  had  been  stolen.  A  search  was  instituted, 
tracks  were  followed,  and  later  the  two  suitcases  were  found 
at  the  bake-house  near  the  section-house  in  which  these  men 
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lived.  Both  of  the  suitcases  had  been  cut  open  and  three 
pay  checks  belonging  to  Qeorge  Paragos  had  been  taken  from 
his  suitcase.  The  trousers  were  subsequently  found,  and 
there  was  testimony  to  the  effect  that  the  pockets  of  the  same 
were  cut  and  that  certain  moneys  were  taken  therefrom. 

The  pay  checks  in  question  had  been  delivered  to  Paragos 
by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  for 
wages  earned  during  the  months  of  October  and  November, 
and  either  September  or  August,  and  were  for  the  following 
amounts,  $62.37,  $52.30  and  $43.90,  respectively.  At  the  time 
of  the  theft  of  these  checks  they  were  not  indorsed. 

On  February  7,  1914,  about  forty-three  days  after  the 
checks  were  stolen,  John  Bogris,  the  defendant  below  and 
appellant  here,  went  to  Missoula,  Montana,  arriving  there  in 
the  evening.  Practically  at  the  same  time  that  Bogris  reached 
Missoula,  Warren  B.  Shopp  cashed  two  pay  checks  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  one  for  $62.37 
and  the  other  for  $43.90.  Upon  the  trial  of  this  cause  Shopp 
identified  Bogris  as  the  man  who  presented  the  checks  to  him 
and  who  indorsed  the  same  by  writing  thereon  the  name  of 
Paragos,  the  complaining  witness.  At  the  same  time  that 
the  two  checks  above  referred  to  were  cashed,  Shopp  was 
asked  by  the  same  party  to  cash  a  third  check  of  like  kind, 
which,  however,  was  not  cashed,  for  the  reason,  as  stated  by 
Shopp,  that  he  did  not  have  sufficient  money  on  hand  in  his 
place  of  business  to  cash  the  third  check.  Thereafter  the  de- 
fendant was  arrested  and  charged  by  the  information  of  the 
county  prosecuting  attorney  with  the  crime  of  grand  larceny. 

Upon 'the  trial  of  the  cause  the  state  offered  in  evidence, 
and  the  same  were  admitted  over  appellant's  objection,  pay 
checks  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, marked  State's  Exhibits  **A"  and  ''B,"  which  checks 
were  identified  by  the  witness  Shopp  as  being  the  identical 
checks  that  he  cashed  for  the  defendant.  The  state  also 
offered  in  evidence  Exhibit  **D,"  over  the  objection  of  appel- 
lant, which  was  a  pay  check  of  a  similar  kind  that  had  been 
given  by  Paragos  to  the  defendant  a  short  time  prior  to  the 
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theft  of  the  checks  in  question  for  the  purpose  of  having  the 
same  cashed,  and  which  Paragos  had  directed  the  defendant 
to  indorse  by  writing  the  name  *'Q.  Paragos"  on  said  time 
check,  which  appellant  did,  and  thereafter  presented  the  same 
to  the  manager  of  the  Western  Commissary  Company  at 
Avery,  Idaho,  who  cashed  the  same. 

The  state,  for  the  purpose  of  proving  that  the  indorsements 
on  the  back  of  the  checks  Exhibits  **A''  and  **B''  were  made 
by  the  defendant,  and  to  corroborate  the  testimony  of  Shopp, 
introduced  Exhibit  **D";  and  to  further  identify  the  indorse- 
ments upon  Exhibits  **A"  and  '*B''  the  state  offered,  and 
was  permitted  to  introduce,  a  trip  pass  issued  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  and  used  by  the  de- 
fendant on  his  trip  from  Falcon,  Idaho,  to  Missoula,  Montana. 
The  signature  upon  the  trip  pass  was  positively  identified 
by  D.  L.  McKay,  as  well  as  by  other  witnesses,  as  the  signa- 
ture of  the  defendant.  The  pass  was  in  regular  form  and 
marked  State's  Exhibits  ''E,"  "P''  and  '*G."  The  payrolls 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  for 
the  months  of  September  and  November  were  shown  to  the 
defendant  prior  to  the  trial,  who  identified  his  signature 
thereon.  These  payrolls  were  also  offered  by  the  state  and 
admitted,  marked  State's  Exhibits  ''H"  and  *'H-1.''  The 
purpose  that  the  state's  attorney  had  in  introducing  these 
various  exhibits  was  to  prove  that  the  indorsements  on  Ex- 
hibits **A"  and  *'B"  were  in  the  handwriting  of  the  appel- 
lant. To  the  introduction  of  all  of  these  exhibits,  heretofore 
referred  to,  the  able  counsel  for  appellant  objected  and  as- 
signed the  same  as  error.  There  are  numerous  assignments  of 
error  to  the  introduction  of  these  exhibits,  which  we  will  not 
undertake  to  discuss  separately,  because  we  think  they  might 
all  be  considered  together,  and  we  will  so  discuss  them. 

The  first  contention  made  by  counsel  for  appellant  is  that 
Exhibits  **A"  and  **B"  should  not  have  been  admitted  in 
evidence  without  proof  of  their  execution  and  genuineness. 
Sec.  7053,  Rev.  Codes,  provides: 

**If  the  thing  stolen  consists  of  any  evidence  of  debt,  or 
other  written  instrument,  the  amount  of  money  due  thereupon. 
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or  secured  to  be  paid  thereby,  and  remaining  unsatisfied,  or 
which  in  any  contingency  might  be  collected  thereon,  or  the 
value  of  the  property  the  title  to  which  is  shown  thereby,  or 
the  sum  which  might  be  recovered  in  the  absence  thereof,  is 
the  value  of  the  thing  stolen.*' 

We  think  the  general  rule  to  be,  that  when  the  larceny  of 
a  certain  check  for  a  certain  amount  of  money  is  charged,  no 
proof  of  the  actual  value  is  required,  the  law  presuming  that 
the  face  value  is  the  actual  value.  In  this  instance  there  was 
no  question  so  far  as  the  value  of  these  checks  to  the  thief 
was  concerned,  who  experienced  little  trouble  in  procuring  the 
face  value  of  the  same.  For  the  purpose  of  establishing  the 
value  of  the  checks  stolen,  we  do  not  think  that  it  was  incum- 
bent upon  the  state  to  offer  proof  of  their  due  execution  by 
the  oflRcers  of  the  company  by  whom  they  were  issued ;  neither 
was  it  necessary  for  the  state  to  prove  the  fact  that  they  were 
never  indorsed  by  the  payee. 

The  serious  question  for  our  consideration  is  what  we  will 
designate  as  the  remaining  four  assignments  of  error,  which 
all  go  to  the  introduction  of  the  exhibits  mentioned  for  the 
purpose  of  comparison  of  handwriting.  Exhibits  **A"  and 
**B"  being  the  checks  cashed  at  Missoula,  Exhibit  **D"  being 
the  check  cashed  by  the  appellant  at  the  request  of  Paragos, 
Exhibits  *'E,"  **F"  and  **G"  being  the  railroad  pass  on  which 
appellant  traveled  to  Missoula,  Montana,  and  Exhibits  ''H" 
and  '*H-1'  being  the  payrolls. 

In  the  case  of  Bane  v.  Ghvinn,  7  Ida.  439,  63  Pac.  634,  this 
court  said : 

"In  this  state,  in  an  action  involving  the  genuineness  of  a 
signature,  only  such  papers  as  are  admitted  in  evidence  in  the 
case  for  other  purposes,  and  such  as  are  admitted  to  be 
genuine,  should,  except  in  very  exceptional  cases,  be  admitted 
for  the  purpose  of  comparison.'*  (See,  also,  State  v.  Seymour, 
lOIda.  699,  79Pac.  825.) 

Exhibits  **A"  and  **B"  were  admitted  in  this  case  in  the 
first  instance,  not  for  the  purpose  of  comparison  of  handwrit- 
ing, but  for  the  purpose  of  establishing  the  crime  committed. 
It  was  the  only  method  that  could  be  adopted  in  order  to  prove 
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whether  or  not  the  crime  of  larceny  had  been  committed,  and 
if  so,  whether  it  was  grand  or  petit  larceny.  It  therefore  fol- 
lows that  Exhibits  "A"  and  ''B"  were  properly  admitted  for 
this  purpose,  and  once  being  properly  admitted,  become  com- 
petent evidence  for  all  purposes. 

The  indorsement  on  Exhibit  ''D"  made  by  th«  defendant 
was  admitted  by  him  to  have  been  made,  as  testified  to  by  the 
state's  witnesses,  also  the  signature  written  upon  Exhibits 
<i  jj  M  «*F"  and  '*Q,"  the  railroad  pass,  was  not  denied.  This 
signature  of  defendant  was  positively  identified  by  the  wit- 
ness McKay,  and  when  compared  by  the  witness,  Milton  J. 
Pl9hr,  Vice-President  of  the  First  National  Bank  of  Wallace 
(who  from  the  testimony  appears  to  have  occupied  the  posi- 
tion of  cashier  and  Vice-President  for  approximately  nine- 
teen years)  with  Exhibits  **A"  and  **B,"  as  well  as  the  other 
exhibits  mentioned,  such  witness  testified  that  all  of  the  in- 
dorsements made  upon  said  exhibits  were  made  by  one  and 
the  same  person. 

As  stated  in  the  case  of  Bdker  v.  Haines,  6  Whart.  (Pa.) 
284,  36  Am.  Dec.  224 :  "We  conceive  it  to  be  very  material  that 
strict  proof  of  the  genuine  or  test  paper  should  be  first  given ; 
that  no  reasonable  doubt  should  remain  on  that  point;  and 
nothing  short  of  evidence  of  a  person  who  saw  him  write  the 
paper,  or  an  admission  of  being  genuine,  or  evidence  of  equal 
certainty,  should  be  received  for  that  purpose." 

It  would  seem  to  us,  taking  all  of  the  testimony  into  con- 
sideration touching  the  admissibility  of  these  exhibits  which 
were  offered  for  the  purpose  of  comparison,  it  was  proven  to 
the  satisfaction  of  the  trial  judge  conclusively  that  the  signa- 
ture upon  these  exhibits  was  genuine,  and  that  it  was  the 
signature  of  the  defendant. 

In  the  case  of  Bane  v.  Oivinn,  7  Ida.  439,  63  Pac.  634,  this 
court,  speaking  through  Chief  Justice  Huston,  says: 

**We  are  inclined,  in  the  absence  of  any  statute  establish- 
ing a  different  rule,  to  hold  with  the  lower  court  upon  this 
proposition ;  although  we  think  occasions  may  arise  where  the 
latitude  of  the  rule  should  be  extended." 
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We  think  this  case  could  be  well  said  to  come  under  the 
above  rule,  this  being  a  case  where  the  checks  that  had  been 
stolen  were  the  subject  of  the  larceny  and  were  the  property 
of  the  complaining  witness  and  offered  in  explanation  and 
confirmation  of  his  testimony.  The  proof  of  the  larceny  might 
have  been  sustained  in  the  absence  of  the  indorsements,  and 
had  it  been  established  by  the  state  beyond  a  reasonable  doubt 
that  the  defendant  stole  the  checks,  even  though  he  had  not 
indorsed  the  same,  still  he  would  have  been  guilty  of  the  crime 
of  larceny.  There  is  nothing  in  the  record  that  is  seriously 
in  contradiction  of  the  testimony  to  the  effect  that  the  defend- 
ant indorsed  Exhibits  **A"  and  '*B,''  offered  and  received  in 
evidence  in  this  case,  and  that  he  secured  the  money  repre- 
sented by  the  checks. 

We  have  therefore  reached  the  conclusion  that  the  exhibits 
were  properly  introduced  and  that  the  court  committed  no 
error  in  permitting  the  same  to  be  used  in  the  trial  of  this 
cause  for  the  purpose  of  comparison  of  handwriting. 

Defendant's  counsel  complains  and  assigns  as  error  the 
action  of  the  court  in  permitting  the  county  attorney  to  call 
certain  witnesses  during  the  trial  for  the  purpose  of  proving 
that  the  appellant  did  not  require  the  services  of  an  inter- 
preter. It  appears  from  the  record  that  when  the  defendant 
was  called  as  a  witness  on  his  own  behalf  and  was  requested 
by  his  counsel  to  be  seated,  he  made  the  remark  that  he  **did 
not  understand,*'  whereupon  the  court  asked  the  following 
question:  **This  man  wants  an  interpreter T'  to  which  the 
county  attorney  responded  that  "he  does  not  need  an  inter- 
preter; he  talks  English,"  and  to  which  defendant's  counsel 
replied,  '*I  always  talked  to  him  through  an  interpreter.  He 
does  not  talk  English  to  me,"  and  to  which  the  court  re- 
sponded, "Well,  call  Tony."  Witness  Tony  had  theretofore 
been  used  as  an  interpreter  during  the  trial  of  the  cause. 
Later  on  the  county  attorney,  in  the  course  of  the  trial,  called 
three  witnesses  who  testified  in  substance  that  the  appellant 
talked  the  English  language  without  any  impediment,  except 
the  foreign  accent  common  to  all  persons  of  his  nationality. 
It  may  have  been,  possibly  would  have  been,  the  better  prao- 
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tice  had  this  testimony  been  offered  without  the  hearing  of 
the  jury.  The  question  of  whether  or  not  the  witness  re- 
quired an  interpreter  was  a  question  for  the  court,  but  counsel 
for  appellant  failed  to  request  the  court  to  pass  upon  this 
question  without  the  presence  of  the  jury,  and  we  do  not  be- 
lieve that  any  substantial  right  of  the  defendant  was  jeopar- 
dized by  reason  of  the  action  of  the  court  in  this  respect. 
When  counsel  for  defendant  takes  the  position  that  his  client 
is  unable  to  speak  the  English  language,  he  puts  in  issue  that 
question  and  it  is  subject  to  contradiction.  The  state  cannot 
be  deprived  of  the  right  to  cross-examine  a  witness  by  the 
mere  statement  that  he  does  not  speak  the  English  language, 
and  if  it  is  afterward  established  that  he  does  speak  the  Eng- 
lish language  and  that  he  understands  it,  he  cannot  take 
advantage  of  his  conduct  in  this  respect  and  secure  any  advan- 
tage in  this  oourt. 

In  this  connection  counsel  for  the  defendant  complains  of 
instruction  No.  10,  which  is  to  the  effect  that  **if  any  witness 
wilfully  testified  falsely  as  to  any  material  fact  you  (the  jury) 
are  at  liberty  to  disregard  the  entire  testimony  of  such  wit- 
ness," etc.,  except  his  testimony  be  corroborated  by  other  and 
reliable  witnesses.  Counsel  urges  that  the  jury  applied  this 
instruction  to  the  testimony  offered  by  the  state  touching  the 
knowledge  or  lack  of  knowledge  upon  the  part  of  the  defend- 
ant of  the  English  language,  and  that  being  an  immaterial 
issue  in  the  case,  and  there  being  no  further  explanation  of 
this  instruction  made  by  the  court,  the  defendant  suffered 
thereby.  We  do  not  think,  in  view  of  all  the  instructions 
given  by  the  court,  that  the  jury  could  possibly  have  taken  that 
view  of  this  instruction,  but  considered  and  applied  this  in- 
struction generally  to  all  of  the  witnesses  who  testified  for  the 
defendant  and  the  state.  No  doubt  had  counsel  for  defendant 
offered  an  instruction  in  explanation  of  the  one  given  by  the 
court  the  same  would  have  been  given.  Having  failed  to  do 
so,  he  ought  not  to  be  heard  to  complain. 

Counsel  for  appellant  assigns  as  error  the  conduct  of  the 
prosecuting  attorney  in  making  the  following  statement  to 
the  jury:  "The  convincing  fact  is  that  the  three  checks  were 
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cashed  in  Missoula  when  the  defendant  was  there."  From 
the  record  this  is  absolutely  established.  The  checks  were 
cashed  in  Missoula,  the  very  evening,  and  within  a  very  short 
time  after  the  defendant  arrived  there.  The  county  attorney 
did  not  say  that  these  checks  were  cashed  by  the  defendant, 
but  did  say  that  the  checks  were  cashed  in  Missoula  when  the 
defendant  was  there.    There  is  no  merit  in  this  contention. 

We  will  next  consider  propositions  5  and  7  of  appellant's 
brief,  which  attack  instruction  No.  8  as  given  by  the  court 
at  the  request  of  the  state,  and  involve  the  question  of  the 
burden  of  proof,  which  is  as  follows: 

**  Where  the  state  proved  such  a  case  as  would  sustain  a 
verdict  of  guilty,  and  the  defendant  then  offers  evidence,  the 
burden  of  proof  is  on  said  defendant  to  make  out  his  defense, 
and  when  the  proof  is  all  introduced  then  the  primary  ques- 
tion is,  in  the  light  of  all  the  evidence,  is  the  defendant  guilty 
beyond  a  reasonable  doubt." 

The  appellant  contends  that  under  this  instruction  the  bur- 
den of  proof  was  shifted  from  the  state  to  the  defendant. 
We  do  not  so  understand  the  instruction.  As  we  construe  the 
instruction,  the  court  says  that  it  is  incumbent  upon  the  state 
to  prove  the  defendant  guilty  beyond  a  reasonable  doubt,  and 
when  the  state  has  done  that,  if  the  defendant  offers  proof  in 
support  of  his  defense  of  alibi,  it  is  incumbent  upon  him  to 
introduce  such  proof,  not  to  establish  the  alibi  beyond  a  rea- 
sonable doubt,  but  merely  to  offer  sufficient  proof  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury  as  to  his  guilt.  As 
stated  in  sec.  2436,  Thompson  on  Trials,  2  ed.,  vol.  2,  p.  1708 : 

"The  burden  of  proving  it  (an  alibi)  certainly  cannot  be 
upon  the  State;  and  if  it  does  not  rest  upon  the  defendant, 
upon  whom  does  it  rest?  Certainly  not  on  the  judge  or  the 
court  crier.  The  courts  which  so  reason  seem  to  forget  that 
the  burden  of  proof — which  is  merely  another  name  for  the 
necessity  of  proof — ^is  one  thing,  and  that  the  quantum  of 
evidence  tx)  sustain  the  burden  is  another  thing.  Certainly 
the  burden  of  establishing  this  defense  is  upon  the  defendant, 
in  spite  of  all  the  casuistry  by  means  of  which  judges  have 
led  themselves  to  the  contrary  conclusion.    Suppose  the  de- 
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fendant  is  indicted  for  a  crime  committed  at  a  given  date  in 
St.  Louis,  and  his  defense  is  that  on  that  date  he  was  in 
Chicago.  If  he  is  not  to  prove  this,  by  whom  is  it  to  be 
proved!  Is  the  State  to  undertake  the  task  of  proving  tiat 
he  was  not  in  ten  thousand  different  places  at  the  time  when 
the  crime  was  committed  t  But  upon  the  most  unshaken 
grounds,  this  burden  is  sustained,  and  an  adequate  quantum 
of  proof  produced  by  the  defendant,  when  he  succeeds  in 
raising  a  reasonable  doubt  in  the  minds  of  the  jurors  as  to 
whether  or  not  he  was  at  the  place  of  the  crime  when  it  was 
committed."  {State  v.  Thornton,  10  S.  D.  349,  73  N.  W.  196; 
41  L.  R.  A.  530.) 

''The  true  doctrine  seems  to  be  that  where  the  state  has 
established  a  prima  facie  case,  and  the  defendant  relies  upon 
the  defense  of  alibi,  the  burden  is  upon  him  to  prove  it,  not 
beyond  a  reasonable  doubt,  nor  by  a  preponderance  of  the 
evidence,  but  by  such  evidence,  and  to  such  a  degree  of  cer- 
tainty, as  will,  when  the  whole  evidence  is  considered,  create 
and  leave  in  the  mind  of  the  jury  a  reasonable  doubt  of  the 
guilt  of  the  accused."  (2  Am.  &  Eng.  Ency.  of  Law, 
p.  56 ;  Ackerson  v.  People,  124  111.  563,  16  N.  E.  847 ;  Carlton 
V.  People,  150  HI.  181,  41  Am.  St.  346,  37  N.  E.  244 ;  Flanagan 
V.  People,  214  111.  170,  73  N.  E.  347;  State  v.  Howell,  100  Mo. 
628,  14  S.  W.  4.) 

This  court  held,  in  the  case  of  State  v.  Webb,  6  Ida.  428, 
55  Pac.  892: 

**It  is  incumbent  upon  the  state  to  establish  the  guilt  of 
the  defendant  in  a  criminal  action  to  the  satisfaction  of  the 
jury,  by  competent  evidence,  beyond  a  reasonable  doubt.  If 
the  defendant  relies  upon  an  alibi  for  his  defense,  the  burden 
of  establishing  such  alibi  is  upon  him.  If  he  succeeds,  by 
competent  evidence,  in  raising  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  the  fact  of  his  presence  at  the  place 
and  at  the  time  the  offense  was  committed,  he  is  entitled  to 
an  acquittal." 

Instruction  8,  when  considered  with  all  the  other  instruc- 
tions given  by  the  court  in  this  case,  fairly  states  the  law  of 
the  case  and  is  not  subject  to  the  objections  urged. 
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We  will  now  briefly  discuss  proposition  6,  which  deals  with 
instruction  6  given  by  the  court  at  the  request  of  the  state, 
which  reads  as  follows: 

**  You  are  further  instructed  that  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  property  described 
in  the  information  was  stolen  and  that  the  defendant  was 
found  in  the  possession  of  the  property  after  it  was  stolen, 
then  such  possession  is,  in  law,  a  strong,  incriminating  cir- 
cumstance tending  to  show  the  guilt  of  the  defendant  unless 
the  evidence  and  the  facts  and  circumstances  thereunder  show 
that  he  may  have  come  honestly  in  possession  of  the  same. 

'*In  this  connection  I  further  instruct  you  that  if  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the  prop- 
erty described  in  the  information  was  found  in  the  possession 
of  the  defendant,  then  in  determining  whether  or  not  the 
defendant  is  guilty  you  should  take  into  consideration  all  of 
the  circumstances  attending  such  possession." 

To  this  instruction  counsel  for  appellant  takes  exception, 
upon  the  ground  and  for  the  reason,  ajs  counsel  contends,  the 
court  trespassed  upon  the  right  of  the  jury  to  pass  upon  all 
questions  of  fact,  which  was  in  violation  of  subdiv.  6,  sec. 
7855,  Rev.  Codes.  Subdiv.  6  provides  that  the  court  "must 
not  charge  the  jury  in  respect  to  matters  of  fact."  This 
instruction,  in  substance,  has  been  approved  by  a  great  num- 
ber of  the  courts  of  last  resort  in  this  country,  notably  by  the 
supreme  court  of  California  in  the  case  of  People  v.  Fagan, 
66  Cal.  534,  6  Pac.  394.  (See,  also,  State  v.  Drew,  179  Mo. 
315,  78  S.  W.  594.)  A  full  discussion  of  this  question,  with 
numerous  citations  of  authorities,  will  be  found  in  101  Am. 
St.  474. 

We  are  of  the  opinion  that  the  instruction  is  also  fully 
supported  by  the  case  of  State  v.  Sanford,  8  Ida.  187,  67 
Pac.  492,  which  announced  **the  rule  of  law  that  possession 
of  recently  stolen  property  is  a  circumstance  from  which, 
when  unexplained,  the  guilt  of  the  accused  may  be  inferred." 

We  have  carefully  examined  propositions  8  and  9  of  ap- 
pellant's brief,  being  the  remaining  assignments  of  error 
urged  by  the  appellant.    The  former  involves  instruction 
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No.  11,  given  by  the  court,  upon  the  question  of  admissions 
against  interest.  From  a  careful  consideration  of  this  in- 
struction we  have  concluded  that  there  is  no  necessity  for  a 
discussion  of  this  assignment  of  error,  and  that  the  court 
correctly  stated  the  law. 

We  have  given  careful  consideration  to  all  of  the  instruc- 
tions given  by  the  court  in  this  case,  as  well  as  those  offered 
by  the  defendant  and  refused  by  the  court,  and  we  are  of 
the  opinion  that  the  instructions  given  by  the  court  fully  and 
fairly  state  the  law  on  all  of  the  important  questions  involved 
in  this  case  and  that  there  is  no  error  in  the  record* 

The  judgment  of  the  trial  court  is  affirmed. 

Sullivan,  C.  J.,  and  Truitt,  J.,  concur. 


(December  21,  1914.) 

C.  T.  WARD,  Assessor  and  Tax  Collector,  Appellant,  ▼. 
C.  W.  HOLMES,  Auditor  and  Eecorder  of  Adams 
County,  Respondent. 

[144  Pac  1104.] 

Duty  of  County  Commissionkes  to  Fix  Salaries — Constitutional 
Amendment — Effect  of  on  Terms  and  Compensations  of  Officers 
— ^Authority  of  County  Commissioners  to  Increase  or  Decrease 
the  Minimum  or  Maximum  Salaries  of  County  Officers. 

1.  Sec.  2118,  Rev.  Codes,  as  amended  bj  Sees.  Laws.  1911,  chap. 
103,  p.  345,  provides  that,  "It  shaU  be  the  duty  of  the  county  com- 
missioners to  fix  the  annual  salaries  of  all  county  officers  at  their 
regular  session  in  AprU  next  preceding  any  general  election,  except 
the  annual  salary  of  county  attorney." 

2.  The  adoption  of  sec.  6,  art.  18  of  the  constitution,  as  amended 
(Ex.  Sess.  Laws  1912,  p.  53),  which  provides,  "That  that  sentence 
of  sec.  6  of  art.  18  of  the  constitution  of  the  State  of  Idaho  read- 
ing: 'The  legislature  by  general  and  uniform  laws  shall  provide  for 
the  election  biennially  in  each  of  the  several  countieg  of  the  State, 
of  county  commissioners,  a  sheriff,  a  county  treasurer,  who  is  ear- 
officio  public  administrator,  a  probate  judge,  a  county  superintendent 
of  public  instruction,  a  county  assessor,  who  is  ex-offido  tax  col- 
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lector,  a  coroner  and  a  surveyor,'  be  amended  by  striking  out  the 
words  *who  is  exofflcio  tax  collector'  after  the  words  'a  county 
assessor'  and  inserting  the  words  'and  also  ex  officio  tax  collector' 
after  the  words  'public  administrator,' "  in  no  way  affects  the 
terms  of  such  ofScers,  the  time  of  their  election,  or  their  compensa- 
tion. 

3.  County  commissioners  have  no  authority  to  increase  or  decrease 
the  maximum  or  minimum  compensation  of  county  officers  in 
anticipation  of  the  adoption  of  a  constitutional  amendment. 

4.  A  writ  of  mandate  should  not  be  denied  where  a  board  of 
county  commissioners  exceed  their  authority  in  fixing  the  annual 
salaries  of  county  officers  below  the  minimum  provided  by  law. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  the  County  of  Adams.  Hon.  Ed.  L.  Bryan, 
Judge. 

Application  for  a  writ  of  mandate.  Demurrer  to  defend- 
ant's answer  overruled.    Plaintiff  appeals.    Reversed. 

L.  L.  Burtenshaw,  for  Appellant. 

A  board  of  county  commissioners  is  a  tribunal  created  by 
statute,  with  limited  jurisdiction,  and  only  ^w(wi-judicial 
powers,  and  cannot  act  except  in  strict  accordance  with  the 
statute.  {Oorman  v.  Board  of  Commrs,,  1  Ida.  553;  Pro- 
there  V.  Board  of  Commrs,,  22  Ida.  598,  127  Pac.  175.) 

Where  a  board  of  county  commissioners  is  not  acting 
within  its  jurisdiction,  the  action  of  the  board  is  void,  and 
may  be  attacked,  directly  or  collaterally,  at  any  time  or  place. 
(Dunbar  v.  Board  of  Commrs.,  5  Ida.  407,  49  Pac.  409 ;  Fre- 
mont County  V.  Brandon,  6  Ida.  482,  56  Pac.  264 ;  Stookey  v. 
Board  of  Commrs.,  6  Ida.  542,  57  Pac.  312.) 

B.  J.  Dillon,  for  Respondent. 

It  was  the  intention  of  the  board  of  commissioners  that  if 
the  assessor  ceased  to  be  ex-offlcio  tax  collector  he  should 
receive  but  $600  per  year  for  his  services.  The  salary  of 
the  county  assessor  alone  had  not  been  provided  for  by  the 
legislature.  **In  the  construction  of  statutes,  when  the  in- 
tention of  the  legislature  can  be  gathered  from  the  statute, 
words  may  be  modified,  altered  or  supplied  to  give  to  the 
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enactment  the  force  and  effect  which  the  legislature  in- 
tended."    {Territory  v,  Clark,  2  Okl.  82,  35  Pac.  882.) 

"The  remedy  to  correct  errors  and  irregularities  in  the  ac- 
tion of  a  board  of  commissioners  acting  in  a  matter  over 
which  such  board  has  jurisdiction  is  solely  by  appeal." 
{Dunbar  v.  Board  of  Commrs.,  5  Ida.  407,  415,  49  Pac.  409.) 

The  writ  of  mandate  should  not  issue  in  any  case  where 
there  is  a  plain  and  adequate  remedy  in  the  ordinary  course 
of  law.  (High  on  Extraordinary  Remedies,  sec.  341;  Merrill 
on  Mandamus,  sec.  67 ;  Graham  v.  GiUett,  156  Cal.  113,  103 
Pac.  195;  Taylor  v.  Marshal,  12  Cal.  App.  549,  107  Pac.  1012; 
State  V.  Boerlin,  30  Nev.  473,  98  Pac.  402 ;  lAndsey  v.  Carl- 
ton, 44  Colo.  42,  96  Pac.  997;  State  v.  Edwards,  40  Mont 
287,  106  Pac.  695,  20  Ann.  Cas.  239;  Stewa/rd  v.  Territory, 
4  Okl.  707,  46  Pac.  487.) 

"To  authorize  a  writ  of  rMsmdamus  against  a  public  officer, 
relator  must  show  a  clear  right  to  the  performance  of  the  act 
with  the  corresponding  duty  upon  the  officer  to  perform  it." 
{State  V.  Morehouse,  38  Utah,  234,  112  Pac.  169;  Gray  v. 
Mullins,  15  Cal.  App.  118,  113  Pac.  694;  Curtis  v.  Moody, 
3  Ida.  123,  27  Pac.  732;  Wright  v.  Kelley,  4  Ida.  624,  43 
Pac.  565.) 

BUDGE,  J. — C.  T.  Ward,  assessor  of  Adams  county,  made 
application  to  the  district  court  of  said  county  for  an  alterna- 
tive writ  of  mandate  to  compel  C.  W.  Holmes,  clerk  of  the 
district  court  and  ex-officio  auditor  of  said  county,  to  issue 
to  him  a  warrant  for  the  sum  of  $91.66  in  payment  of  one- 
twelfth  of  his  annual  salary,  for  the  month  of  January,  1914, 
that  being  the  amount  claimed  to  be  due  under  an  order  made 
by  the  board  of  county  commissioners  of  Adams  county  fixing 
the  salary  of  assessor  and  ex-officio  tax  collector,  at  their 
regular  April,  1912,  meeting. 

An  alternative  writ  was  issued  and  on  the  return  day 
thereof  the  said  Holmes,  in  his  official  capacity,  appeared  and 
answered  said  writ,  admitting  that  Ward  was  the  duly  ap- 
pointed and  acting  assessor  of  Adams  county,  that  at  the 
regular  April,  1912,  meeting  of  the  board  of  commissioners 
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of  Adams  county  said  board  made  an  order  fixing:  the  salary 
of  the  assessor  and  ex-offido  tax  collector  at  $1,100  per  annum 
for  **the  period  from  January  the  13th,  1913,  to  the  second 
Monday  in  January,  1915,"  the  order  of  said  board  being  as 
follows : 

''In  the  matter  of  fixing  salaries  for  the  period  January 
13,  1913,  to  the  second  Monday  in  January,  1915. 

**The  Board  orders  that  the  following  be  and  is  hereby 

adopted  as  the  salary  schedule  for  the  above  period 

^'Assessor  and  tax  collector $1100.00  per  year 

Assessor  only 600.00  per  year" 

And  after  fixing  in  the  above  order  the  annual  salaries  of 
all  county  officers  there  was  added  thereto  and  made  a  part 
thereof  the  following : 

**The  salaries  of  the  Assessor  and  Tax  Collector  ....  are 
made  contingent  upon  the  adoption  of  the  constitutional 
amendment  making  the  treasurer  the  tax  collector." 

This  latter  part  of  the  order  so  made  by  the  commissioners 
no  doubt  referred  to  the  following  proposed  constitutional 
amendment  which  was  submitted  to  the  voters  by  the  legis- 
lature at  a  special  session  thereof  in  1912.  Said  amendment 
is  as  follGTws: 

"That  that  sentence  of  Section  6  of  Article  18  of  the  Con- 
stitution of  the  State  of  Idaho  reading:  'The  legislature  by 
general  and  uniform  laws  shall  provide  for  the  election  bien- 
nially in  each  of  the  several  counties  of  the  State,  of  county 
commissioners,  a  sheriff,  a  county  treasurer,  who  is  ex-officio 
public  administrator,  a  probate  judge,  a  county  superin- 
tendent of  public  instruction,  a  county  assessor,  who  is  ez- 
officio  tax  collector,  a  coroner  and  a  surveyor,*  be  amended  by 
striking  out  the  words  *who  is  ex-officio  tax  collector'  after 
the  words  *a  county  assessor'  and  inserting  the  words  *and 
also  ex-officio  tax  collector'  after  the  words  'public  adminis- 
trator.' " 

This  amendment  was  adopted,  thereby  requiring  the  duties 
of  tax  collector  to  be  performed  by  the  county  treasurer  in- 
stead of  the  county  assessor,  except  as  later  provided  under 
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sees.  149  to  169  inclusive,  Sess.  Laws  1913,  p.  221,  which  in 
part  are  as  follows: 

"Sec.  149.  It  is  hereby  made  the  duty  of  the  Assessor, 
immediately  upon  assessing  personal  property  whereon  the 
tax  is  not  a  lien  on  real  property  of  sufficient  value,  in  the 
judgment  of  the  assessor,  to  insure  the  collection  of  such  tax, 
to  compute  the  amount  of  taxes  due  on  such  personal  prop- 
erty ....  and  at  the  same  time,  the  Assessor  must  collect 
such  taxes  and  issue  a  tax  receipt  therefor,  upon  blanks  in  the 
form  supplied  by  the  State  Auditor 

**Sec.  150.  If  the  payment  of  any  tax  due  on  personal 
property,  as  prescribed  in  the  preceding  section,  is  refused, 
the  Assessor  must  then  and  there  distrain  and  sell  in  the  man- 
ner provided  for  the  distraint  and  sale  of  personal  property 
for  taxes,  so  much  of  such  property  as  may  be  necessary  to 
pay  such  taxes,  or  forthwith  bring  suit  with  attachment  in 
aid  of  such  suit,  for  the  amount,  or  estimated  amount,  of 
such  taxes  due." 

It  will  therefore  appear  that  for  certain  purposes  the 
assessor  is  still  the  tax  collector.  It  was  no  doubt  the  inten- 
tion of  the  board  of  county  commissioners  to  provide  that  in 
the  event  the  constitutional  amendment,  supra,  was  adopted 
and  became  self-executing  the  assessor  would  be  relieved  of 
the  duties  of  tax  collector  and  therefore  should  receive  as  com- 
pensation for  his  services  as  ^uch  assessor  $600  per  annum 
instead  of  $1,100.  But  in  this  eonnection  we  must  consider 
chap.  103,  Sess.  Laws  1911,  at  p.  345,  amending  sec.  2118, 
Rev.  Codes,  which  provides: 

**It  shall  be  the  duty  of  the  board  of  county  commissioners 
of  each  county,  at  its  regular  session  in  April  next  preceding 
any  general  election,  to  fix  the  annual  salaries  of  the  several 
county  officers  ....  to  be  elected  at  said  general  election, 
for  a  term  commencing  on  the  second  Monday  in  January 
next  after  said  meeting,  and  in  no  case  shall  the  salary  of 
any  county  officer  be  less  than  the  lowest  amount  hereafter 
designated  for  such  officer,  and  in  no  case  shall  it  be  higher 
than  the  highest  amount  hereafter  designated  for  such 
officer.  •  •  •  • 
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**The  assessor  and  ex-officio  tax  collector  shall  receive  a 
salary  of  not  less  than  Eight  Hundred  Dollars  ($800)  per 
annum  and  not  to  exceed  Three  Thousand  Dollars  ($3000) 
per  annum." 

It  will  be  observed  from  the  above  statute,  as  amended,  that 
the  salary  of  assessor  and  ex-officio  tax  collector  could  not  be 
fixed  at  less  than  $800  per  annum,  or  to  exceed  $3000  per 
annum.     (Ouheen  v,  Curtis,  3  Ida.  443,  31  Pac.  805.) 

In  the  case  of  Cleary  v.  Kincaid,  23  Ida.  789,  131  Pac. 
1117,  the  court  in  construing  sec.  6,  art.  18,  supra,  held  that 
said  constitutional  amendment  was  self-executing  and  trans- 
ferred the  duties  of  tax  collector  from  the  oflSce  of  the  county 
assessor  and  imposed  such  duties  upon  the  office  of  county 
treasurer,  but  that  the  office  of  county  assessor  and  county 
treasurer  were  in  no  way  affected  as  to  the  terms  of  such 
officers  or  the  time  of  the  election  of  such  officers  or  their 
compensation. 

The  maximum  and  minimum  salaries  to  be  paid  county 
officers,  as  well  as  the  time  when  their  salaries  shall  be  fixed, 
are  provided  by  law.  The  county  commissioners  have  no 
authority  to  change  the  maximum  or  minimum  so  fixed,  either 
by  increasing  or  decreasing  the  same  during  the  term  for 
which  said  officers  were  elected  or  appointed,  or  to  anticipate 
that  a  constitutional  amendment  would  be  adopted,  and  there- 
fore in  keeping  with  their  anticipation  fix  the  salary  of  a 
county  officer  below  the  minimum  fixed  by  law. 

The  amendment  to  art.  18,  sec.  6,  waa  adopted  November 
5,  1912.  The  board  of  county  commissioners  fixed  the  salary 
of  all  the  county  officers,  including  the  appellant's  prede- 
cessor, for  a  period  from  January  13,  1913,  to  the  second 
Monday  of  January,  1915,  at  their  regular  April  meeting, 
1912.  When  the  amendment  was  adopted  the  assessor  was 
relieved  of  the  duties  of  tax  collector  which  had  theretofore 
been  performed  by  him  by  reason  of  his  election  to  the  office 
of  assessor,  but  this  could  in  no  way  affect  his  compensation, 
nor  was  the  compensation  of  the  county  treasurer  increased  or 
decreased  by  reason  of  the  adoption  of  said  amendment.  The 
attempt  on  the  part  of  the  commissioners  to  fix  the  salary 
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of  the  assessor,  who  was  then  ex-officio  tax  collector,  below  the 
minimum  provided  by  law,  was  clearly,  in  onr  opinion,  void 
and  of  no  force  or  eflfect.  That  portion  therefore  of  the  order 
made  by  the  board  of  county  commissioners  of  Adams  county 
at  their  regular  April  meeting,  1912,  which  provides, 
** Assessor  only,  $600.00  per  year,*'  made  contingent  upon  the 
adoption  of  the  constitutional  amendment  making  the  treas- 
urer the  tax  collector,  was  null  and  void  and  of  no  force  or 
eflfect 

We  have  concluded  that  it  is  not  necessary  for  us  to 
determine  the  constitutional  question  suggested  by  counsel  for 
the  respondent.  This  question  was  not  raised  in  the  trial 
court,  and  a  determination  of  that  question  is  not  essential 
to  a  full  disposition  of  the  issue  involved  in  this  case.  The 
real  question  that  we  are  called  upon  to  consider  here  is  not 
when  the  oflScer  shall  be  paid,  but  what  compensation  he  is 
entitled  to  receive  under  the  order  of  the  board  of  county 
commissioners,  supra.  The  fact  that  the  assessor  elected  at 
the  November  election,  1912,  resigned,  and  subsequently 
thereto  the  appellant  was  appointed  to  fill  out  the  unexpired 
term  of  his  predecessor,  in  no  way  aflfects  the  question  of  com- 
pensation. 

We  are  therefore  of  the  opinion  that  the  trial  court  erred 
in  overruling  the  demurrer  to  the  defendant's  answer  and 
that  a  writ  of  mandate  should  issue.  Said  cause  is  remanded, 
with  instructions  to  the  trial  court  to  issue  said  writ. 

Costs  awarded  to  appellant. 

Sullivan,  C.  J.,  and  Truitt,  J.,  concur. 
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(December  22,  1914.) 
STATE,  Respondent,  v.  GUST  JOHNSON,  AppeUant 

[144  Pac.  784.] 
Bapi — Assault  With  Intent  to  Commit — Public  Trial — Admission 

AND  BeJEGTION   OF   EVIDENCE — INSTRUCTIONS — SUFPICIENCY  OF   EVI- 
DENCE. 

1.  The  defendant  in  a  prosecution  for  the  crime  of  assault  with 
intent  to  commit  rape  was  not  deprived  of  a  public  trial  as  provided 
by  art.  1,  sec.  13,  of  the  state  constitution,  and  the  statutes  of  the 
state,  when  the  court  in  its  discretion  required  all  spectators  and  all 
persons  except  those  necessarily  in  attendance  to  retire  from  the 
courtroom  during  the  trial. 

2.  Held,  under  the  facts  of  this  case  that  the  court  erred  in  not 
permitting  the  defendant  to  answer  the  follqwiug  quetrtion:  "How 
did  you  and  your  wife  get  along  upon  the  ranch  f  Did  you  have  any 
difficulty  or  quarrel  f" 

3.  Held,  that  the  court  did  not  err  in  giving  certain  instructions 
to  the  jury. 

4.  Held,  that  the  court  erred  in  refusing  to  give  the  following 
requested  instruction  to  the  jury:  "Tou  are  also  instructed  that  in 
order  to  convict  the  defendant  of  the  crime  charged  it  will  be  neces- 
sary for  you  to  find  that  he  made  an  assault  upon  this  young  girl 
and  actually  intended  to  use  whatever  force  was  necessary  to  rape 
or  carnally  know  her,  and  that  he  was  prevented  therefrom  by  the 
resistance  of  or  force  used  by  her,  the  said  Anna  Johnson,  or  by 
some  other  reason  than  that  of  his  own  inclination  or  determination 
to  desist  therefrom." 

5.  The  evidence  held  insufficient  to  support  the  verdict. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Kootenai  County.    Hon.  Robert  N.  Dunn,  Judge. 

The  defendant  was  charged  with  the  crime  of  assault  with 
intent  to  commit  rape  and  convicted  and  sentenced  to  im- 
prisonment for  a  term  of  not  less  than  seven  and  not  more 
than  fourteen  years.    Reversed. 

McFarland  &  McFarland,  for  Appellant. 

It  was  reversible  error  for  the  trial  court  to  make  the  order 
for  the  exclusion  of  spectators  during  the  triaL     {People  v, 
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Teager,  113  Mich.  228,  71  N.  W.  491;  People  v.  Murray,  89 
Mich.  276,  28  Am.  St.  294,  50  N.  W.  995,  14  L.  R.  A.  809; 
People  V.  Hariman,  103  Cal.  242,  42  Am.  St.  108,  37  Pac.  153; 
State  V.  Dreany,  65  Kan.  292,  69  Pac.  182 ;  State  v.  Osborne, 
54  Or.  289,  103  Pac.  62,  20  Ann.  Cas.  627.) 

In  this  class  of  cases  courts  and  juries  should  be  more  par- 
ticular in  requiring  the  state  to  prove  by  sufficient  evidence 
every  necessary  element  of  constituting  the  offense  than  in 
almost  any  other  case.  {State  v.  Baker,  6  Ida.  496,  56  Pac. 
%1)  State  V.  Anderson,  6  Ida.  706,  59  Pac.  180.) 

J.  H.  Peterson,  Attorney  Qeneral,  J.  J.  Quheen,  T.  C. 
Coffin,  and  E.  Q.  Davis,  Assistants,  and  N.  D.  Wernette, 
County  Attorney,  for  Respondent. 

'* Public  trial,"  ^  used  in  sec.  13,  art.  1,  of  the  Idaho  con- 
stitution, is  used  in  the  sense  of  distinguishing  the  trial  from 
secret.  (Cooley,  Const.  Limitations,  7th  ed.,  p.  441;  Abbott's 
Trial  Brief,  Criminal  Causes,  2d  ed.,  pp.  160-162;  People  v. 
Swafford,  65  Cal.  223,  3  Pac.  809 ;  Benedict  v.  People,  23  Colo. 
126,  46  Pac.  637;  People  v.  HaU,  51  App.  Div.  57,  64  N.  Y. 
Supp.  433;  State  v.  Nyhus,  19  N.  D.  326,  124  N.  W.  71,  27 
L.  R.  A.,  N.  S.,  489;  Robertson  v.  State,  64  Pla.  437,  60  So. 
118;  Reagan  v.  United  States,  202  Fed.  488,  120  C.  C.  A. 
627,  44  L.  R.  A.,  N.  S.,  583.) 

The  defendant  by  his  failure  to  object  to  the  order  exclud- 
ing spectators  from  the  courtroom  at  the  time  the  order  was 
made,  will  be  presumed  to  have  assented  thereto,  unless  he 
can  show  that  he  was  prejudiced.  {People  v.  Douglass,  100 
Cal.  1,  34  Pac.  490;  People  v.  BeU,  4  Cal.  Unrep.  522,  36  Pac. 
94.) 

When  the  rule  excluding  witnesses  is  enforced,  it  is  within 
the  discretion  of  the  trial  court  to  take  any  witness  without 
the  operation  of  the  rule.  A  deputy  sheriff,  being  an  officer 
of  the  court,  is  not  generally  considered  as  within  the  rule. 
{People  V.  Nunley,  142  Cal.  441,  76  Pac.  45;  Brite  v.  State 
(Tex.  Crim.),  43  S.  W.  342.) 

SULLIVAN,  C.  J.— The  defendant  was  convicted  of  the 
crime  of  intent  to  commit  rape  upon  his  eleven  year  old 
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daughter,  and  sentenced  to  serve  a  term  at  hard  labor  in  the 
state  penitentiary  for  a  period  of  not  less  than  seven  years 
and  not  more  than  fourteen  years.  The  appeal  is  from  the 
judgment  and  order  denying  a  new  trial. 

The  action  of  the  court  in  excluding  the  spectators  from 
the  courtroom  during  the  trial  and  thus  not  giving  the  de- 
fendant a  public  trial  is  assigned  as  error,  also  the  action  of 
the  court  in  refusing  to  admit  certain  evidence  offered  by  the 
defendant ;  in  giving  and  refusing  to  give  certain  instructions 
and  the  insufBciency  of  the  evidence  to  justify  the  verdict 
and  judgment,  and  in  denying  appellant's  application  for  a 
new  trial. 

The  first  assignment  discussed  by  counsel  for  appellant  is 
the  action  of  the  court  in  excluding  all  spectators  from  the 
courtroom  during  the  trial.  In  that  regard  the  court  made 
the  following  order:  ** During  the  trial  of  this  case,  all 
spectators  will  be  excluded  from  the  courtroom.  Before 
beginning  to  examine  the  jury,  all  spectators  will  retire. 
The  bailiff  will  remain  at  the  door  and  see  that  nobody 
comes  in  or  remains  where  they  can  hear  the  proceedings." 

Art,  1,  sec.  13,  of  the  state  constitution  provides  that  in 
all  criminal  cases  the  party  accused  shall  have  the  right 
to  a  speedy  and  public  trial.  It  is  also  provided  by  sec. 
7355,  Rev.  Codes,  that  the  defendant  in  a  criminal  case  is 
entitled  to  a  speedy  and  public  trial.  It  appears  that  said 
order  was  made  by  the  court  without  the  suggestion  or  re- 
quest of  the  defendant,  and  even  had  the  defendant  con- 
sented, the  question  is  presented  whether  he  could  have 
waived  the  right  to  what  he  claimed  was  a  public  trial. 

There  seems  to  be  a  diversity  of  opinion  on  this  question. 
Judge  Cooley  in  his  work  on  Const.  Limitations,  p.  441,  7th 
ed.,  states: 

**It  is  also  requisite  that  the  trial  be  public.  By  this  is 
not  meant  that  every  person  who  sees  fit  shall  in  all  cases  be 
permitted  to  attend  criminal  trials;  because  there  are  many 
cases  where,  from  the  character  of  the  charge  and  the  nature 
of  the  evidence  by  which  it  is  to  be  supported,  the  motives 
to  attend  the  trial  on  the  part  of  portions  of  the  community 
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would  be  of  the  worst  character,  and  where  a  regard  to 
public  morals  and  public  decency  would  require  that  at  least 
the  young  be  excluded  from  hearing  and  witnessing  the  evi- 
dences of  human  depravity  which  the  trial  must  necessarily 
bring  to  light.  The  requirement  of  a  public  trial  is  for  the 
benefit  of  the  accused;  that  the  public  may  see  he  is  fairly 
dealt  with  and  not  unjustly  condemned,  and  that  the  presence 
of  interested  spectators  may  keep  his  triers  keenly  alive  to 
a  sense  of  their  responsibility  and  to  the  importance  of  their 
functions;  and  the  requirement  is  fairly  observed  if,  without 
partiality  or  favoritism,  a  reasonable  proportion  of  the  public 
is  suffered  to  attend,  notwithstanding  that  those  persons 
whose  presence  could  be  of  no  service  to  the  accused,  and 
who  would  only  be  drawn  thither  by  a  prurient  curiosity,  are 
excluded  altogether.*' 

Counsel  for  the  state  cites  many  decisions  sustaining  the 
views  of  Judge  Cooley  above  set  forth,  and  counsel  for  the 
defendant  cites  a  number  of  cases,  and  particularly  some 
from  the  state  of  Michigan,  which  hold  directly  to  the  con- 
trary.    (See  People  v.  Y eager,  113  Mich.  228,  71  N.  W.  491.) 

In  Reagan  v.  United  States,  202  Fed.  488,  120  C.  C.  A. 
627,  44  L.  R.  A.,  N.  S.,  583,  the  court  held  upon  this  question 
that,  in  a  prosecution  for  rape,  the  defendant  was  not  de- 
prived of  a  public  trial  by  an  order  clearing  the  courtroom 
of  spectators,  but  permitting  all  persons  connected  with  the 
court,  either  as  oflScers  or  members  of  the  bar,  and  all  per- 
sons in  any  manner  connected  with  the  case  as  witnesses, 
etc.,  to  remain. 

In  cases  like  the  one  at  bar,  where  the  evidence  is  of  a 
very  immoral  and  disgusting  nature,  we  do  not  think  the 
court  erred  in  excluding  the  general  public  from  the  court- 
room during  the  trial.  Of  course,  the  friends  of  the  defendant 
who  desired  to  be  present  and  the  officers  of  the  court,  in- 
cluding members  of  the  bar,  ought  not  to  be  excluded;  but 
to  exclude  the  general  public  who  only  have  a  curiosity  to 
hear  the  revolting  details  of  a  rape  case,  does  not  deprive 
a  defendant  of  a  public  trial  as  provided  by  the  constitution 
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and  statutes  above  cited.  The  court  therefore  did  not  err  in 
making  said  order. 

The  next  assignment  of  error  goes  to  the  action  of  the 
court  in  refusing  to  admit  certain  evidence.  The  girl  had 
testified  that  the  defendant  and  her  mother  had  frequent 
quarrels  and  when  the  defendant  was  on  the  witness-stand  he 
was  asked  this  question:  *'How  did  you  and  your  wife  get 
along  upon  the  ranch  ?  Did  you  have  any  difficulty  or  quar- 
rel?" Since  the  prosecutrix  had  testified  that  the  father 
and  mother  had  frequent  quarrels,  we  think  the  court  erred 
in  not  permitting  the  defendant  to  answer  said  question,  as 
it  might  tend  to  show  the  ill-feeling  of  the  wife  toward  the 
defendant  in  having  him  prosecuted. 

The  following  question  was  propounded  to  the  defendant: 
"What  is  the  fact,  if  you  know,  as  to  whether  or  not  before 
you  married  your  wife,  she  had  her  father  arrested  for  the 
same  offense  that  you  are  arrested  for  now."  Under  the 
state  of  the  record  presented  here,  we  think  the  court  did  not 
err  in  refusing  to  permit  defendant  to  answer  that  ques- 
tion. If  he  wished  to  show  that  the  wife  in  urging  this 
prosecution  desired  to  get  rid  of  him  by  putting  him  in  the 
penitentiary,  and  that  that  was  the  motive  in  having  him 
arrested,  that  evidence  might  have  been  admissible;  but  the 
proper  foundation  was  not  laid  for  the  introduction  of  such 
evidence  and  the  court  did  not  err  in  refusing  to  permit  the 
defendant  to  answer  said  question. 

Certain  instructions  given  by  the  court  are  assigned  as 
error.  After  a  careful  consideration  of  those  instructions, 
we  are  satisfied  that  there  was  no  reversible  error  in  giving 
them,  as  they  fairly  cover  the  case. 

The  refusal  to  give  certain  instructions  is  also  assigned 
as  error.  The  court  erred  in  refusing  to  give  requested  in- 
struction No.  4,  which  instruction  correctly  states  the  law 
when  applied  to  the  facts  of  this  case,  but  did  not  err  in 
refusing  to  give  other  requested  instructions. 

The  next  assignment  of  error  goes  to  the  insufficiency  of 
the  evidence  to  support  the  verdict 
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The  record  shows  that  the  defendant  had  resided  at  Turner 
Bay,  near  Coeur  d'Alene  City,  in  Kootenai  county,  for  fifteen 
or  sixteen  years;  that  in  December,  1913,  his  family  con- 
sisted of  his  wife,  his  daughter  Anna,  aged  11  years  (the 
prosecutrix  in  this  action),  and  three  boys,  aged  one,  five 
and  eight  years,  respectively.  The  family  lived  in  a  house 
on  a  ranch  in  which  they  had  but  two  beds.  In  one  bed 
the  mother  slept  with  the  baby  boy  and  in  the  other  the 
father  slept  with  the  other  two  boys  and  the  daughter. 

The  daughter  testified  that  about  two  weeks  before  Christ- 
mas, 1913,  the  defendant  began  to  take  improper  liberties 
with  her;  that  he  did  such  acts  almost  every  morning  up  to 
and  including  the  19th  of  February,  1914,  when  the  act  for 
which  the  defendant  was  convicted  she  testified  was  com- 
mitted. She  also  testified  that  she  told  her  mother  nearly 
every  day  about  the  improper  acts  of  her  father  and  that,  re- 
gardless of  this  information,  the  mother  permitted  her  to  con- 
tinue to  sleep  in  the  same  bed  with  the  father  and  the  two 
boys.  On  February  18,  1914,  the  defendant  took  his  family 
to  Coeur  d'Alene  City  to  attend  the  wedding  of  his  wife's 
sister,  at  whose  house  the  defendant  and  his  family  stayed 
that  night.  The  same  sleeping  arrangement  was  observed 
that  night,  the  father,  the  girl  and  the  two  boys  slept  together, 
the  mother,  babe  and  grandmother  slept  together.  The  girl 
testified  that  she  slept  next  the  wall  and  one  of  the  brothers 
slept  between  her  and  her  father  and  the  other  boy  slept  at 
the  foot  of  the  bed.  She  detailed  minutely  the  actions  and 
conduct  of  her  father,  but  testified  positively  that  he  did  not 
have  sexual  intercourse  with  her,  that  "he  didn't  get  it  in." 
She  also  testified  that  about  two  hours  after  they  got  up  the 
morning  of  the  19th,  she  told  her  mother  of  the  conduct 
of  her  father,  and  her  mother  went  down  town  that  forenoon 
and  saw  the  county  attorney,  and  then  in  the  afternoon  she 
went  down  again  to  see  the  county  attorney  and  took  the 
child  with  her.  Thereafter  the  county  attorney  and  the 
deputy  sheriff  called  the  defendant  to  the  attorney's  oflSce  and 
the  deputy  sheriff  testified  that  in  the  conversation  that  fol- 
lowed the  defendant  admitted  that  he  had  done  some  things  to 
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his  daughter  that  he  ought  not  to  have  done  and  would  not  do 
them  again,  but  that  he  intended  no  harm  and  denied  that 
he  intended  to  commit  rape.  This  was  the  only  corrobora- 
tion of  the  daughter's  testimony  as  to  the  acts  committed 
by  her  father.  The  daughter  also  testified  that  the  mother 
and  the  defendant  had  a  good  many  quarrels  prior  to  the 
time  the  defendant  was  arrested.  The  mother  of  the  prosecu- 
trix did  not  testify  in  the  case. 

The  defendant  testified  in  his  own  behalf  and  denied  the 
testimony  of  the  daughter  and  denied  that  he  took  any 
indecent  liberties  with  her,  and  denied  any  intention  of 
raping  her.  He  also  produced  at  least  four  witnesses  who 
were  neighbors  of  his  and  lived  near  him  at  Turner  Bay  for 
a  number  of  years,  who  testified  that  the  reputation  of  the 
defendant  in  the  neighborhood  where  he  lived  was  good. 

If  we  concede  that  all  of  the  acts  and  conduct  of  the  de- 
fendant as  testified  to  by  the  girl  were  true,  we  do  not  think 
the  testimony  is  suflScient  to  sustain  the  verdict  of  the  jury. 
The  defendant  is  charged  with  an  assault  with  intent  to  com- 
mit rape.  According  to  the  girl's  testimony,  the  father  had 
her  in  his  power  for  at  least  eight  weeks,  commencing  with 
two  weeks  prior  to  Christmas,  1913,  and  until  the  morning 
of  February  19,  1914,  and  could  have  carried  out  his  intent 
had  he  desired  to  do  so ;  yet  the  girl  testified  that  he  did  not 
accomplish  his  intent. 

While  the  acts  testified  to  by  the  girl,  if  true,  show  the 
defendant  to  be  a  degenerate,  they  are  not  sufficient  to  con- 
vict him  of  assault  with  intent  to  commit  a  rape,  when  it 
so  clearly  appears  that  he  could  have  carried  out  that  in- 
tention almost  any  day  for  eight  weeks  prior  to  his  arrest. 
It  also  seems  remarkable  that  the  mother,  if  she  had  any 
regard  for  the  daughter  at  all,  would  have  permitted  her  to 
sleep  with  the  father  several  weeks  after  the  girl  had  informed 
her  of  the  conduct  of  the  father  toward  her.  The  evidence 
shows  that  she  said  nothing  to  the  father  about  those  acts  and 
did  not  attempt  to  prevent  the  girl  from  sleeping  with  him. 
The  mother  and  the  babe  slept  in  one  bed  and  the  father,  the 
two  boys  and  the  girl  in  another.    It  would  seem  that  if  the 
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mother  knew  of  the  father's  conduct  toward  the  daughter, 
she  would  have  had  the  daughter  sleep  with  her  and  the 
babe,  or  at  least  not  permit  her  to  continue  to  sleep  with  the 
father. 

It  is  a  well-recogni2ed  fact  that  such  a  crime  charged 
against  a  father  by  a  daughter  greatly  prejudices  the  public 
mind  against  him,  and  such  charges  are  so  easy  to  be  made 
and  so  hard,  many  times,  to  disprove,  that  juries  ought  to  be 
very  careful  in  convicting  a  man  of  such  a  crime  unless  the 
evidence  is  amply  suflScient  to  prove  his  guilt  beyond  a  rea- 
sonable doubt;  especially  ought  that  to  be  the  rule  where 
the  defendant*  himself  goes  upon  the  stand  and  denies  the 
acts  constituting  the  crime.  In  such  a  case  as  that  the  com- 
plainant's testimony  ought  to  be  corroborated  by  reputable 
evidence  or  physical  facts  of  the  commission  of  the  crime. 

In  the  case  at  bar  the  girl  was  only  11  years  of  age,  and 
had  the  defendant  committed  an  assault  upon  her  with  in- 
tent to  commit  rape,  the  state  should  have  been  required  to 
produce  more  substantial  corroboration  of  the  prosecutrix 
than  it  did  before  a  conviction  could  be  legally  had. 

For  the  reasons  above  given,  a  new  trial  must  be  granted, 
and  it  is  so  ordered. 

Truitt  and  Budge,  JJ.,  concur. 


(December  23,  1914.) 

MARIE  D.  RISCHAR,  Respondent,  v.  W.  W.  SHIELDS  et 
ux.,  Appellants. 

[145  Pac.  294.] 

AonoN  TO  Quiet  Title  to  Real  Estate — Contract  of  Purchase- 
Payment  IN  Instalments — Time  of  the  Essence  of  the  Con- 
tbagt — ^Forfeiture  of  Contract — Demurrer  to  Complaint — An- 
swer AND  Cross-complaint — Motion  to  Strike — Judgment  on 
Pleadings. 

1.  Held,  that  the  complaint  states  a  cause  of  action,  and  that 
the  allegations  and  denials  contained  in  the  amended  answer  and 
«ro8S-complaint  contain  no  defense  to  the  action. 
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8.  Where  S.  and  wife  eontraet  to  purchase  certain  land  from  B. 
And  to  paj  the  purchase  price  in  instalments  at  certain  dates,  and 
also  agree  to  pay  the  taxes  and  assessments  levied  against  said  land 
and'  time  is  expressly  made  of  the  essence  of  the  contract,  and  S. 
and  wife  fail  to  make  the  payments  as  provided  by  the  contract, 
and  B.  serves  notice  of  forfeiture  after  a  default  in  the  pay- 
ments, it  IS  no  defense  to  an  action  to  quiet  title  and  to  recover 
possession  of  the  premises  for  the  defendants  to  allege  a  defect 
in  title  and  ask  to  have  the  money  paid  returned  to  them;  and 
the  vendor  may  rescind  the  contract  for  the  failure  to  pay  any 
of  the  instalments  preceding  the  last  without  tender  of  the  deed, 
since  the  payment  of  the  last  instalment  and  the  delivery  of  the 
deed  are  mutual,  concurrent  and  dependent  obligations. 

8.  Held,  that  the  eourt  did  not  err  in  entering  judgment  on  the 
pleadings. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District  for  Kootenai  County.     Hon.  John  M.  Plynn,  Judge. 

Action  to  quiet  title  and  regain  possession  of  certain  real 
estate.    Judgment  for  the  plaintiff.    Affirmed. 

James  H.  Prazier,  for  Appellants. 

''When  the  vendor  insists  that  the  vendee  is  in  default  to 
such  an  extent  as  to  entitle  him  to  have  the  contract  rescinded, 
he  must  allege  and  prove  that  he  had  tendered  to  the  vendee 
a  deed  conveying  to  him  all  the  land  according  to  the  terms  of 
the  agreement  on  the  part  of  the  vendee,  and  must  have  noti- 
fied him  that  the  contract  would  be  rescinded  unless  purchase 
money  was  paid  within  a  reasonable  length  of  time."  (Frink 
V.  Thomas,  20  Or.  265,  25  Pac.  717,  12  L.  R.  A.  239 ;  Kessler 
V.  Pruitt,  14  Ida.  175,  93  Pac.  965 ;  39  Cyc.  1375,  d,  (2) .) 

A  party  who  is  unable  to  show  good  title  cannot  insist  upon 
a  forfeiture.  {Thorp  v.  Lee,  25  Tex.  Civ.  App.  439,  62  S.  W. 
93;  King  v.  Seebeck,  20  Ida.  224,  118  Pac.  292.) 

*'A  forfeiture  is  a  harsh  remedy  and  will  not  be  allowed 
except  upon  clear  proof  of  a  breach  of  the  terms  of  the  con- 
tract upon  which  such  forfeiture  was  to  be  declared."  {Har- 
ris V.  Reed,  21  Ida.  364, 121  Pac.  780;  Hall  v.  Yaryan,  25  Ida. 
470,  138  Pac.  339 ;  Lytle  v.  Scottish-American  Mortgage  Co., 
122  Oa.  458,  50  S.  E.  402.) 
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''In  order  to  recover  possession  of  the  premises  on  the 
ground  of  rescission  of  contract  the  plaintiff  must  allege  a 
repayment  or  a  tender  of  the  amount  paid  by  the  defendant 
at  the  execution  of  the  contract."  (Morrison  v.  Lods,  39 
Cal.  381;  BohaU  v.  Diller,  41  Cal.  532;  HeUig  v.  Parlin,  134 
Cal.  99,  66  Pac.  186;  Wilson  v.  Sturgis  (Cal.),  16  Pac.  772; 
Minak  Consol.  Mining  Co,  v.  Briscoe,  47  Fed.  276;  Oay  v. 
Alter,  102  U.  S.  79,  26  L.  ed.  48.) 

When  a  party  in  whose  favor  a  contract  runs  is  guilty  of 
laches,  or  acquiesces  in  the  waiver  of  the  conditions  of  a  con- 
tract, he  ia  estopped  from  later  claiming  the  benefit  of  the 
conditions  relating  to  time.  (Hogan  v.  Kyle,  7  Wash.  595, 
38  Am.  St.  910,  35  Pac.  399;  Schefiel  v.  Hays,  58  Fed.  457, 
7  C.  C.  A.  308;  Rugan  v.  Sabin,  53  Fed.  415,  3.  C.  C.  A.  578; 
McLean  v.  Clapp,  141  U.  S.  429,  12  Sup.  Ct.  29,  35  L.  ed. 
804;  Orymes  v.  Sanders,  93  U.  S.  55,  23  L.  ed.  798.) 

C.  H.  Potts,  for  Respondent. 

The  defendants  could  not  remain  in  possession  of  these 
lands  under  a  contract  and  at  the  same  time  refuse  to  pay 
the  purchase  price.  They  could  not  be  allowed  to  use  and 
enjoy  what  they  had  agreed  to  buy  and  also  retain  in  their 
hands  the  price  they  had  agreed  to  pay.  (Rhorer  v,  Bila, 
83  Cal.  51,  23  Pac.  274;  Worley  v.  Nethercott,  91  Cal.  512, 
25  Am.  St.  209,  27  Pac.  767;  Gates  v.  McLean,  70  Cal.  42,  11 
Pac.  489;  Gervaise  v.  Brookins,  156  Cal.  103,  103  Pac.  329; 
Harvey  v.  Morris,  63  Mo.  475,  477;  Mclndoe  v.  Morman,  26 
Wis.  588,  7  Am.  Rep.  96 ;  Taft  v.  Kessed,  16  Wis.  273 ;  Brock  v. 
Hidy,  13  Ohio  St.  306 ;  Dunn  v.  Mills,  70  Kan.  656,  79  Pac. 
146,  502,  3  Ann.  Cas.  363.) 

**The  law  will  not  allow  a  vendee  to  obtain  possession  of 
property  under  a  contract  of  sale,  and  while  in  possession,  to 
defend  an  action  for  the  purchase  money  upon  the  ground 
of  the  title  being  defective."  (McLeod  v.  Bamum,  131  Cal. 
605,  63  Pac.  924;  Peabody  v.  Phelps,  9  Cal.  213;  Gross  v. 
Kierski,  41  Cal.  Ill ;  Hicks  v.  Lovell,  64  Cal.  14,  49  Am.  Rep. 
679,  27  Pac.  942;  Wyatt  v.  Garlir^ton,  56  Ala.  576;  Lane  v. 
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George,  84  Kan.  823,  115  Pac.  589 ;  Nevmyer  v.  Boiish,  21 
Ida.  106,  Ann.  Cas.  1913D,  433, 120  Pac.  464.) 

It  is  only  where  the  giving  of  the  deed  and  the  payment  of 
the  purchase  money  are  mutual,  concurrent  and  dependent 
covenants  that  the  tender  of  the  deed  is  a  condition  precedent 
to  the  right  of  the  vendor  to  declare  a  forfeiture.  (39  Cyc, 
1376;  Bryson  v.  Crawford,  68  111.  362;  Kiefer  v.  Carter  Con- 
iracHng  etc.  Co.,  59  Wash.  108, 109  Pac.  332 ;  Reddish  v.  Smith, 
10  Wash.  178,  45  Am.  St.  781,  38  Pac.  1003;  BrentnM  v. 
Marshall,  10  Kan.  App.  488,  63  Pac.  93 ;  Voight  v.  Fidelity 
Investment  Co.,  49  Wash.  612,  96  Pac.  162.) 

It  is  only  the  payment  of  the  last  instalment  and  the  de- 
livery of  the  deed  that  are  mutual,  concurrent  and  dependent 
obligations.  {Lewis  v.  Wellard,  62  Wash.  590,  114  Pac.  455; 
Reese  v.  Westfield,  56  Wash.  415,  105  Pac.  837,  28  L.  E.  A., 
N.  S.,  956.) 

SULLIVAN,  C.  J. — This  action  was  brought  by  the  respond- 
ent to  quiet  her  title  to  a  certain  lot  situated  in  or.near  Coeur 
d'Alene  City,  and  to  recover  possession  thereof.  A  demurrer 
to  the  complaint  was  filed  and  overruled  by  the  court.  There- 
after an  answer,  an  amended  answer  and  a  cross-complaint 
were  filed  and  a*  motion  to  strike  the  amended  answer  and 
counterclaim  and  for  judgment  on  the  pleadings  was  made 
by  the  respondent,  which  was  granted  by  the  court.  A  mo- 
tion was  also  made  to  amend  the  answer,  which  was  denied 
by  the  court,  and  judgment  was  entered  in  favor  of  the  plain- 
tiff for  the  possession  of  said  lot  and  quieting  her  title  thereto. 
The  appeal  is  from  the  judgment  and  from  the  order  denying 
the  defendant's  motion  to  amend  the  answer. 

The  following  facts  appear  from  the  record : 

On  April  28, 1911,  the  plaintiff  and  defendants  entered  into 
a  contract  whereby  the  plaintiff  agreed  to  sell,  and  the  de- 
fendants agreed  to  purchase,  the  tract  of  land  in  controversy. 
The  defendants  agreed  to  pay  to  the  plaintiff  $4,000  for  said 
land  as  follows:  $500  on  the  execution  of  the  contract  (which 
was  paid) ;  $1,500  on  the  1st  of  May,  1911,  and  $2,000  on  the 
Ist  of  May,  1914,  with  interest  at  the  rate  of  7%  per  annum, 
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payable  flemi-annually ;  and  to  pay  all  taxes  and  assessments 
that  might  be  legally  levied  against  said  land,  and  in  case 
of  failure  by  the  defendants  to  make  either  payment,  or  any 
part  thereof,  or  to  perform  any  of  the  covenants  by  them  to 
be  performed,  the  contract,  at  the  option  of  the  plaintiff, 
might  be  forfeited  and  the  defendants  should  forfeit  all  pay- 
ments made  on  the  contract,  and  such  payments  might  be 
retained  by  the  plaintiff  in  full  satisfaction  and  liquidation 
of  the  damages  sustained  by  her,  and  she  should  have  a  right 
to  enter  into  the  possession  of  the  premises  in  case  of  the 
default  in  making  such  payments.  The  plaintiff  agreed  to 
furnish  a  complete  abstract  of  title  to  the  defendant  and  cod> 
vey  said  lot  clear  of  all  encumbrances  by  good  and  sufficient 
warranty  deed  upon  the  completion  of  said  contract.  It  was 
mutually  agreed  that  the  time  of  making  the  payments  was 
of  the  essence  of  the  contract. 

The  defendants  did  not  make  the  $1,500  payment  agreed  to 
be  made  on  the  1st  of  May,  1911,  but  thereafter  paid  $1,000 
on  said  payment,  and  the  defendants  failed  to  pay  the  taxes 
legally  levied  on  said  premises  for  the  years  1911,  1912  and 
1913,  and  failed  and  refused  to  make  any  other  payments  on 
the  purchase  price  of  said  land. 

On  December  13,  1913,  the  plaintiff  notified  the  defendants 
in  writing  that  she  intended  to  declare  said  agreement  and 
contract  forfeited  and  ended,  on  January  1,  1914,  unless  they 
should  comply  with  the  terms  of  said  contract  and  make  the 
payments  due  for  said  land  on  or  before  January  1,  1914. 
Defendants  neglected  and  refused  to  make  such  payments  and 
thereafter  in  March,  1914,  this  action  was  brought. 

The  assignments  of  error  are  to  the  effect  that  the  court 
erred  in  overruling  the  demurrer  to  the  complaint  and  in 
sustaining  the  plaintiff's  motion  to  strike  the  answer  and 
aflBirmative  defense,  and  denying  the  defendant's  right  to 
amend  their  answer  and  affirmative  defense. 

On  an  examination  of  the  complaint  we  find  that  it  states 
a  cause  of  action  and  the  court  therefore  did  not  err  in  over- 
ruling the  demurrer  to  the  complaint. 
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Ab  above  stated,  this  action  was  based  on  a  contract  for 
the  purchase  of  real  estate,  by  the  terms  of  which,  if  the 
appellants  failed  to  make  the  payments  as  stipulated  and  to 
pay  all  taxes  and  assessments  against  said  land,  the  plaintiff 
was  authorized  to  declare  a  forfeiture  of  the  contract  and 
time  was  made  of  the  essence  of  said  contract.  By  the  answer 
and  cross-complaint  of  the  defendants,  they  admitted  that 
they  entered  into  said  contract;  that  they  had  failed  and 
neglected  to  make  the  payments  as  stipulated,  but  undertook 
to  justify  such  failure  by  alleging  that  the  plaintiff  did  not 
have  title  to  a  part  of  said  lot  and  hence  could  not  convey  it 
to  them  by  warranty  deed  as  she  had  agreed  to  do,  and  could 
not  furnish  them  an  abstract  of  title  showing  a  clear  title  in 
her.  By  their  cross-complaint  they  sought  to  recover  back 
the  amount  of  money  paid  and  a  further  sum  by  reason  of  the 
removal  of  certain  electrical  fixtures. 

Under  a  well-established  rule  of  law  the  allegations  con* 
tained  in  said  amended  answer  and  cross-complaint  were  no 
defense  to  this  action.  The  defendants  ought  to  have  ten- 
dered a  compliance  on  their  part  with  the  provisions  of  said 
contract;  they  ought  to  have  tendered  the  purchase  price  as 
stipulated  and  then  if  the  plaintiff  failed  to  produce  an 
abstract  of  title  showing  a  clear  title  and  a  warranty  deed, 
as  provided  in  the  contract,  they  would  have  been  in  a  posi- 
tion to  recover  back  whatever  damages  they  had  sustained  by 
reason  of  the  plaintiff's  failure  or  inability  to  comply  on  her 
part  with  its  provisions.  The  vendees  could  not  retain  pos- 
session of  said  land  and  refuse  and  neglect  to  pay  the  price 
when  due,  or  offer  to  pay  it,  since  the  failure  of  title  would 
not  give  them  the  right  to  continue  in  possession  and  also  the 
right  to  recover  back  the  payments  made  on  the  land. 

In  Brentnall  V.  Marshall,  10  Kan.  App.  488,  63  Pac.  93,  it 
was  held  that  where  payments  are  to  be  made  in  instalments 
and  deed  given  on  the  payment  of  the  last  instalment,  the 
vendor  may  rescind  for  failure  to  pay  any  of  the  instalments 
preceding  the  last  without  tender  of  a  deed.  A  similar  case 
is  that  of  Vaight  v.  Fidelity  Inv.  Co.,  49  Wash.  612,  96  Pac. 
162,  wherein  it  was  held  that  the  covenant  to  pay  the  first 
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instalment  and  the  covenant  to  conyey  were  not  concurrent; 
hence  a  forfeiture  of  the  contract  for  the  nonpayment  of  the 
instalment  might  be  made  without  tendering  a  deed.  It  is 
only  the  payment  of  the  last  instalment  and  the  delivery  of 
the  deed  that  are  mutual,  concurrent  and  dependent  obliga- 
tions. {Lewis  V.  Wellard,  62  Wash.  590,  114  Pac.  455.  To 
the  same  effect  is  Beese  v.  Westfield,  56  Wash.  415,  105  Pae. 
837,  28  L.  R.  A.,  N.  S.,  956.) 

In  the  case  at  bar  there  was  a  written  notice  of  intention  to 
declare  a  forfeiture  given  to  the  defendants  and  more  than 
a  month  given  to  them  to  make  payment  and  defeat  the  pro- 
posed forfeiture.  Under  that  state  of  facts  and  under  the 
terms  of  the  contract  of  sale,  the  defense  set  up  in  the  answer 
and  cross-complaint  are  no  defense,  since  the  payment  of  the 
last  instalment  and  the  delivery  of  the  deed  and  abstract  were 
mutual,  concurrent  and  dependent  obligations,  and  in  case 
the  plaintiff  failed  to  produce  the  proper  abstract  and  the 
deed  upon  the  tender  of  the  last  payment,  then  the  defendants 
would  have  placed  themselves  in  a  position  to  demand  and 
recover  damages  they  had  sustained  by  reason  of  such  failure 
on  the  part  of  the  plaintiff. 

In  this  view  of  the  case,  it  is  not  necessary  to  pass  specifically 
upon  the  question  of  whether  the  court  erred  in  striking  out 
the  amended  answer  and  cross-complaint,  since  the  defend- 
ants could  not  recover  from  the  plaintiff  until  she  had  de- 
faulted in  some  of  her  covenants  embodied  in  said  contract. 

The  judgment  of  the'  trial  court  must  therefore  be  affirmed, 
and  it  is  so  ordered,  with  costs  in  favor  of  the  respondent 

Truitt  and  Budge,  JJ.,  concur. 
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(December  24,  1914.) 

H.  0.  FEAZIEB,  Plaintiff,  v.  F.  W.  HASTINGS  et  aL, 

Defendants. 

[144  Pae.  1122.] 

1.  Under  the  provisions  of  see.  10  of  an  act  of  the  legislature 
to  create  and  organize  the  county  of  Qooding,  and  for  other  pur- 
poses (Sess.  Laws  1913,  p.  13),  the  county  commissioners  of  Good- 
ing county  should  make  provision  for  the  payment  of  the  bonded 
indebtedness  apportioned  to  it  by  levy  and  taxation  at  the  times 
fixed  by  law  for  so  doing,  and  in  the  same  manner  that  the  com- 
missioners of  Lincoln  county  could  or  should  have  done  had 
Qooding  county  not  been  created. 

2.  Under  the  provisions  of  said  section,  the  legislative  intent 
was  to  give  the  same  power  and  authority  to  the  commissioners 
of  Qooding  county  in  dealing  with  said  bonded  indebtedness  that 
the  county  commissioners  of  Lincoln  county  had  prior  to  the  crea- 
tion of  Gooding  county. 

8.  Under  the  provisions  of  sec.  1960,  Bev.  Codes,  the  board  of 
eounty  commissioners  of  Lincoln  county  was  authorized  to  issue 
negotiable  coupon  bonds  of  their  county  for  the  purpose  of  pay- 
ing, redeeming,  funding  or  refunding  the  outstanding  indebted- 
ness of  the  county,  and  after  said  Lincoln  county  debt  had  been 
apportioned  to  Gooding  county,  the  board  of  commissioners  had  full 
authority  to  issue  funding  or  refunding  bonds  in  payment  of  said 
apportioned  indebtedness. 

4.  Held,  that  the  plaintiff  is  not  entitled  to  a  writ  of  injunction 
to  restrain  the  county  commissioners  from  issuing  and  selling  such 
funding  or  refunding  bonds. 

Original  application  to  thia  court  for  a  writ  of  injunction 
to  prohibit  the  board  of  county  commissioners  of  Oooding 
eounty  from  issuing  and  selling  certain  county  bonds  for  the 
funding  or  refunding  of  that  portion  of  the  indebtedness  of 
Lincoln  county  which, was  apportioned  to  Gooding  county  on 
the  creation  of  the  latter  county.    Writ  denied. 

W.  G.  Bissell,  for  Plaintiff. 

P.  T.  Sutphen,  County  Attorney  of  Gooding  County,  for 
Defendants. 

Counsel  cite  no  authorities. 
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SULLIVAN,  C.  J. — This  is  an  original  application  by  the 
plaintiff,  who  is  a  citizen,  resident  and  taxpayer  of  the  county 
of  Gooding,  for  a  writ  of  injunction  to  restrain  the  board  of 
county  commissioners  of  said  county  from  selling  or  disposing 
of  county  bonds  in  the  sum  of  $10,000,  issued  for  the  purpose 
of  funding  a  portion  of  the  bonded  indebtedness  of  the  county 
of  Lincoln  which  was  apportioned  to  Gooding  county  at  the 
time  of  its  creation  out  of  a  portion  of  the  territory  of  Lin- 
coln county.  On  the  filing  of  the  petition  or  complaint,  said 
board  of  county  commissioners  in  writing  waived  the  issuance 
of  service  of  a  citation  in  this  matter,  and  expressly  waived 
the  provisions  of  the  statute  relative  to  the  giving  of  a  bond 
by  the  plaintiff,  and  asked  leave  to  file  an  answer  instanter, 
which  they  did,  admitting  the  principal  allegations  of  the 
complaint  but  denying  that  they  as  a  board  were  about  to 
issue  said  bonds  without  any  warrant  or  authority  of  law, 
and  averred  that  said  bonds  were  regularly  and  legally  issued 
in  accordance  with  the  provisions  of  the  statutes  of  the  state 
of  Idaho  in  such  cases  made  and  provided. 

In  the  act  creating  the  county  of  Gooding  out  of  a  portion 
of  Lincoln  county  (Sess.  Laws  1913,  p.  13),  it  is  provided  by 
sec.  10  thereof  as  follows : 

"The  county  commissioners  of  (Jooding  county  shall  make 
provision  for  the  payment  of  the  bonded  indebtedness  appor- 
tioned to  it,  by  levy  and  taxation  at  the  times  fixed  by  law 
for  so  doing,  and  in  the  same  manner  as  the  county  commis- 
sioners of  Lincoln  county  could  or  should  have  done  had 
Gooding  county  not  have  been  created " 

That  section  clearly  contemplates  that  the  county  commis- 
cioners  of  Gooding  county  should  make  provision  for  the 
payment  of  its  proportion  of  bonded  indebtedness  in  the  same 
manner  as  the  county  commissioners  of  Lincoln  county  could 
or  should  have  done  had  Gooding  county  not  been  created. 
The  legislature  meant  to  give  the  county  commissioners  of 
Gooding  county  all  the  power  and  authority  in  dealing  with 
its  proportion  of  said  bonded  indebtedness  that  the  county 
commissioners  of  Lincoln  county  would  have  had  had  Gtood- 
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ing  county  not  been  created.  Then,  hx)w  could  the  county 
commissioners  of  Lincoln  county  have  provided  for  said 
bonded  indebtedness?  They  might  do  so  by  levy  and  taxa- 
tion at  the  time  fixed  by  law  for  that  purpose,  or  they  might 
have  provided  for  it  as  contemplated  by  sec.  1960  of  the  Sev. 
Codes,  which  is  as  follows: 

**The  board  of  county  commissioners  of  any  county  in  this 
state,  may  issue  negotiable  coupon  bonds  of  their  county  for 
the  purpose  of  paying,  redeeming,  funding  or  refunding  the 
outstanding  indebtedness  of  the  county,  as  hereinafter  pro- 
vided, whether  the  indebtedness  exists  as  warrant  indebted- 
ness, or  bonded  indebtedness ** 

Said  section  1960  was  amended  by  an  act  approved  Febru- 
ary 25,  1913  (Sess.  Laws  1913,  p.  132),  but  the  only  change 
made  by  said  amendment  provided  that  the  bonds  referred 
to  might  be  redeemed  at  any  time  after  five  years  instead  of 
after  ten  years,  as  formerly  provided,  which  amendment  did 
not  have  an  emergency  clause,  hence  did  not  go  into  effect 
until  sixty  days  after  the  adjournment  of  the  session,  while 
the  act  creating  Gooding  county  contained  an  emergency 
clause  and  went  into  effect  the  date  of  its  approval,  January 
30,  1913. 

It  was  the  intention  of  the  legislature  in  the  act  creating 
Gooding  county  to  place  it  upon  a  parity  with  other  counties 
of  the  state  in  regard  to  its  indebtedness,  whether  it  be  in- 
debtedness created  by  said  county  or  indebtedness  assumed 
as  its  proportionate  part  of  the  indebtedness  of  the  mother 
county. 

We  therefore  hold  that  the  county  commissioners  have  au- 
thority under  the  law  to  issue  the  bonds  referred  to  and  to 
sell  and  transfer  them  for  the  purpose  of  taking  up  and  pay- 
ing said  bonded  indebtedness  apportioned  to  Gooding  county. 

The  writ  of  injunction  is  denied. 

Budge  and  Truitt,  JJ.,  concur. 

Idaho,  Vol.  26 — 40 


Digitized  by 


Google 


626    Cameron  Lum.  Co.  v,  Staok-Oibbs  Lum.  Co.    [26  Idaho, 
Points  Decided. 


(December  28,  1914.) 

CAMERON  LUMBER  CO.,  Appellant,  v.  STACK-GIBES 
LUMBER  CO.,  Respondent 

[144  Pac.  1114.] 

Behearing — Former  Decision  —  Jurisdiction  —  Suiticienct  of  Bn- 
DENCB — Navigable    Stbeah — Sorting    Works — Boons — Obstruo- 

TIONS  TO  THE  NAVIGATION  OF  PUBLIC  STREAMS. 

1.  Granting  a  rehearinfi:  of  a  case  does  not  ipso  facto  reverse  a 
former  decision,  but  it  is  suspended  by  the  order  of  rehearing. 

2.  Where  a  rehearing  is  granted  and  the  court  fails  to  agree 
upon  a  decision  in  the  case,  it  does  not  lose  jurisdiction,  and 
iinder  section  3820,  Bev.  Codes,  another  hearing  mnst  be  ordered. 

8.  Where  there  is  a  substantial  conflict  in  the  evidence,  this 
eourt  will  not  undertake  to  weigh  the  proof  to  ascertain  which 
side  has  the  preponderance,  and  where  there  is  such  conflict  in 
the  evidence,  it  will  not  disturb  the  findings  of  the  trial  court. 

4.  The  navigable  streams  of  this  state  are  public  highways, 
over  which  every  citizen  has  a  right  to  carry  commerce  in  such 
manner  and  by  such  means  as  are  best  adapted  to  serve  the  pur- 
poses of  the  business  in  which  he  is  engaged,  but  in  doing  this 
he  must  have  due  consideration  and  reasonable  care  for  the  rights 
of  others  to  a  like  use  of  the  waters  of  such  stream. 

5.  Where  booms  and  sorting  works  for  logs  placed  in  the  river 
do,  to  some  extent,  form  a  hindrance  to  the  free  navigation  of 
the  river  at  times,  such  hindrance  should  be  considered  only  an 
Incident  to  the  reasonable  use  of  the  stream  for  floating  and 
securing  logs. 

6.  For  such  purpose  and  as  incident  to  the  reasonable  use  of 
the  river  for  running  and  securing  logs,  parties  may  use  temporary 
sheer  or  guide  booms  to  direct  the  logs  or  lumber  into  proper  places 
into  which  to  detain  them  for  use. 

7.  If  an  obstruction  merely  impairs  or  renders  more  difficult  the 
navigation  of  a  stream  without  destroying  it,  an  individual  has  no 
right  for  cause  of  complaint,  because  he  has  no  right  to  insist  upon 
the  best  possible  accommodation. 

APPEAL  from  the  District  Court  of  tlie  Eighth  Judicial 
District  for  the  County  of  Kootenai.  Hon.  Robert  N.  Dunn, 
Judge. 
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Action  in  equity  by  the  plaintiff  corporation,  the  owner  of 
certain  booms  and  sorting  works  near  the  mouth  of  Coeur 
d'Alene  river,  to  enjoin  the  defendant,  also  the  owner  of  cer- 
tain booms  and  sorting  works  at  the  mouth  of  said  river,  from 
maintaining  and  operating  said  booms  and  sorting  works. 
Judgment  was  entered  in  favor  of  defendant,  and  from  this 
judgment  and  an  order  overruling  a  motion  for  a  new  trial, 
plaintiff  appealed.    Judgment  affimiecL 

McFarland  &  McParland,  for  Appellant. 

The  granting  of  the  rehearing  did  not  set  aside  the  decision 
rendered  by  Justices  Ailshie  and  Stewart,  reversing  the  judg- 
ment of  the  court  below.  It  stands  to  reason  that  the  decision 
of  this  court,  reversing  the  judgment  of  the  lower  court,  still 
stands.  (Ashley  v.  Hyde,  6  Ark.  92,  42  Am.  Dec.  685 ;  Raw- 
don  V.  Bapley,  14  Ark.  203,  58  Am.  Dec.  370 ;  Morrow  v.  Weed, 
4  Iowa,  77,  66  Am.  Dec.  122;  Hauser  v.  Hobart,  22  Ida.  749, 
127  Pac.  1002,  43  L.  E.  A,  N.  S.,  410.) 

An  equal  division  of  the  court  on  a  motion  for  rehearing, 
of  a  judgment  of  reversal  previously  rendered,  leaves  that 
judgment  in  force,  and  does  not  result  in  affirming  the  judg- 
ment of  the  lower  court.  (Carimchael  v.  Eberle,  177  U.  S. 
63,  20  Sup.  Ct.  571,  44  L.  ed.  672.) 

Where  the  waters  of  a  navigable  river  are  so  used  as  to 
deprive  a  riparian  holder  of  all  access  to  the  river  from  the 
land,  or  to  the  land  from  the  river,  or  so  as  to  injure  the 
benefits  or  enjoyment  of  the  riparian  land  or  the  Jbusiness 
thereon,  such  use  may  be  enjoined.  (Ferry  Pass  Inspectors' 
&  Shippers'  Assn.  v.  White  River  Inspectors'  &  Shippers' 
Assn.,  57  Fla.  399,  48  So.  643,  22  L.  R.  A.,  N.  S.,  345  j  Smart 
V.  Aroostook  Lumber  Co.,  103  Me.  37,  68  Atl.  527,  14  L.  R.  A, 
N.  S.,  1083 ;  Reyburn  v.  Sawyer,  135  N.  C.  328,  102  Am.  St. 
555,  47  S.  E.  761,  65  L.  R.  A.  930;  Powell  v.  Springston  Lum- 
ber Co.,  12  Ida.  723,  88  Pac.  97 ;  Hobart  Lee  Tie  Co.  v.  Stone, 
135  Mo.  App.  438,  117  S.  W.  604;  Union  Mill  Co.  v.  Shores, 
66  Wis.  476,  29  N.  W.  243.) 

The  only  right  that  the  Stack-Gibbs  Lumber  Co.  had  on  the 
river  between  the  lands  of  appellant  was  the  right  of  navigar 
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tion,  but  that  right,  though  it  gives  the  right  to  raft  logs  down 
the  river,  does  not  involve  the  right  of  booming  them  upon 
private  property  for  safekeeping  and  storage,  any  more  than 
the  right  to  travel  the  highways  justifies  the  leaving  of  wagons 
standing  in  front  of  private  dwellings  or  stores.  {Lorfnan 
V.  Benson,  8  Mich.  18,  77  Am.  Dec.  435 ;  Watkvison  v.  McCoy, 
23  Wash.  372,  63  Pac.  245 ;  Reeves  v.  Backus-Brooks  Co.,  83 
Minn.  339,  86  N.  W.  337;  Shephard  v.  Coeur  d'Alene  Lbr. 
Co,,  16  Ida.  293,  101  Pac.  591 ;  La  Veine  v,  Stack-Oihbs  Lum- 
ber Co,,  17  Ida.  51, 134  Am.  St.  253,  104  Pac.  666.) 

E.  R.  Whitla  and  Voorhees  &  Canfield,  for  Respondent. 

As  a  part  of  its  appellate  jurisdiction,  the  court  may  order 
a  cause  resubmitted  for  further  argument,  whenever  it  feels 
that  it  needs  further  light,  or  deems,  for  any  reason,  such 
rehearing  necessary  to  a  just  decision. 

*'The  power  to  grant  rehearings  is  inherent — is  an  essential 
ingredient  of  jurisdiction,  and  endsr  only  with  the  loss  of 
jurisdiction.''  {In  re  Jessup,  81  Cal.  408,  21  Pac.  976,  22 
Pac.  742,  1028,  6  L.  R.  A.  594;  Fair  v,  Angus,  6  Cal.  Unrep. 
283,  57  Pac.  385;  Mateer  v.  Broum,  1  Cal.  231;  Orogan  v. 
Ruckle,  1  Cal.  193 ;  Hasted  v.  Dodge  (Iowa),  39  N.  W.  668.) 

When  the  original  order  for  rehearing  was  made,  the 
opinion  previously  delivered  became  nugatory  and  without 
further  force  and  effect,  unless  put  into  operation  again  by  a 
subsequent  order  of  this  court.  {Argenti  v.  City  of  San 
Francisco,  16  Cal.  256,  277;  Pitkins  v.  Feet,  99  Iowa,  314,  68 
N.  W.  705;  Stewart  v,  Stewart,  96  Iowa,  620,  65  N.  W.  976; 
New  York  v.  Miln,  9  Pet.  (U.  S.)  85,  9  L.  ed.  60;  Richards  v. 
Burden,  59  Iowa,  723,  7  N.  W.  17,  13  N.  W.  90.) 

Respondent  had  the  right  to  erect  booms  and  works  over 
the  bed  of  the  river  or  lake,  wherever  necessary  to  a  reason- 
able enjoyment  of  the  right  of  transportation  of  logs  over  the 
river,  even  though  such  bed  had  been  owned  by  appellant. 
{SmaU  V.  Harrington,  10  Ida.  499,  79  Pac.  461;  Powell  v. 
Springston  Lbr.  Co,,  12  Ida  723,  730,  88  Pac.  97 ;  Johnson 
V.  Johnson,  14  Ida.  561,  95  Pac.  499,  24  L.  R.  A.,  N.  S.,  1240; 
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Idaho  Northern  R.  Co,  v.  Post  Falls  Lumber  dk  Mfg,  Co.,  20 
Ida.  695,  119  Pac.  1098,  38  L.  R.  A.,  N.  S.,  114;  Mashburn  v. 
St,  Joe  Improvement  Co,,  19  Ida.  30,  113  Pac.  92,  35  L.  R.  A., 
N.  S.,  824;  Oaston  v.  Mace,  33  W.  Va.  14,  25  Am.  St.  848, 
10  S.  E.  60,  5  L.  R.  A.  392;  Weise  v.  Smith,  3  Or.  445,  8  Am. 
Rep.  621 ;  Harold  v.  Jones,  86  Ala.  274,  5  So.  438,  3  L.  R.  A. 
406 ;  Davis  v,  Winslow,  51  Me.  264,  81  Am.  Dec.  573 ;  Brovm 
V.  Kentfield,  50  Cal.  129 ;  Lancey  v.  Clifford,  54  Me.  487,  92 
Am.  Dec.  561.)  If  any  inconvenience  or  damage  falls  upon 
the  appellant  thereby,  the  appellant  cannot  complain,  and  it 
is  damnum  absqus  injuria,  {Sm/ill  v,  Harrington,  supra; 
Idaho  Northern  R.  Co.  v.  Post  Falls  Lumber  &  Mfg,  Co,, 
supra;  Attorney  General  v,  Evart  Booming  Co,,  34  Mich.  462 ; 
Oaston  V,  Mace,  supra,) 

It  is  necessary  to  float  logs  clear  into  the  mouth  of  the  river 
in  order  to  reasonably  enjoy  the  use  of  the  Coeur  d'Alene 
river. 

**  There  must  be  facilities  for  regaining  possession  of  the 
property  after  it  has  once  been  turned  into  the  stream.  For 
this  purpose  custom  has  recognized  the  right  to  make  use  of 
booms  and  sorting  works."  (1  Parnham  on  Waters  and 
Water  Rights,  p.  426,  par.  94;  Powell  v.  Springston  Lumber 
Co,,  supra.) 

Where  there  is  a  substantial  conflict  in  the  evidence,  the 
findings  of  the  lower  court  are  taken  as  conclusive.  {Rabbins 
V.  Porter,  12  Ida.  738,  88  Pac.  86;  Robertson  v,  Moore,  10  Ida. 
115,  77  Pac.  218 ;  Deeds  v.  Stephens,  10  Ida.  332,  79  Pac.  77 ; 
Abbott  v,^ Reedy,  9  Ida.  577,  75  Pac.  764;  Stuart  v,  Hauser,  9 
Ida.  53,  72  Pac.  719;  Pine  v.  Callahan,  8  Ida.  684,  71  Pac. 
473 ;  Sabin  v,  Burke,  4  Ida.  28,  37  Pac.  352;  Miller  v.  Blunck, 
24  Ida.  234, 133  Pac.  383.) 

**  Temporary  sheer  or  guide  booms,  though  obstructions  to 
navigation,  may  be  used,  as  incident  to  the  reasonable  use  of 
a  river  for  running  and  securing  logs,  for  the  purpose  of 
directing  the  logs  or  lumber  into  proper  places  in  which  to 
detain  them  for  use ;  but  the  stream  may  not  be  permanently 
obstructed  and  converted  into  permanent  places  of  deposit 
for  logs  by  the  construction  of  piers  and  booms.''    (Oerrish 
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v.  Brown,  51  Me.  256,  81  Am.  Dec.  569 ;  Davis  v.  Winslow,  51 
Me.  264,  81  Am.  Dec.  573.) 

''Every  person  has  an  undoubted  right  to  use  a  public  high* 
way,  whether  upon  the  land  or  water,  for  all  legitimate  pur- 
pose of  travel  and  transportation;  and  if,  in  doing  so,  while 
in  the  exercise  of  ordinary  care,  he  necessarily  and  unavoid- 
ably impede  or  obstruct  another  temporarily,  he  does  not 
thereby  become  a  wrongdoer,  his  acts  are  not  illegal,  and  he 
creates  no  nuisance  for  which  an  action  can  be  maintained." 
{Davis  V.  Winslow,  51  Me.  264,  81  Am.  Dec.  573.) 

TRUITT,  J. — This  action  was  brought  in  the  lower  court 
by  the  appellant,  a  corporation,  the  owner  of  certain  booms 
and  sorting  works  near  the  mouth  of  the  Coeur  d'Alene  river, 
to  enjoin  the  respondent,  a  corporation,  and  also  the  owner 
of  other  certain  booms  and  sorting  works  at  the  mouth  of  said 
river  below  appellant's  works,  and  in  Lake  Coeur  d'Alene, 
adjacent  to  its  said  sorting  works,  from  maintaining  and 
operating  said  booms  and  sorting  works. 

The  first  question  presented  to  this  court  is  raised  by  ap- 
pellant's objection  to  a  rehearing  of  the  case,  and  upon  his 
motion  that  a  remittitur  reversing  the  judgment  of  the  lower 
court  herein  be  sent  down  and  transmitted  to  the  clerk  of  said 
court.  The  grounds  and  reason  for  such  objection  and  motion 
are  specifically  stated  therein.  For  the  purpose  of  consider- 
ing this  motion  and  appellant's  objection  to  a  rehearing  at 
this  time,  it  is  only  necessary  to  state  that  this  cause  was 
heard  on  appeal  on  December  5,  1913,  by  this  court.  Chief 
Justice  Ailshie  and  Justices  Sullivan  and  Stewart  then  com- 
posing the  court  and  sitting  at  the  hearing  of  said  case ;  and 
that  thereafter,  on  January  17,  1914,  the  judgment  of  the 
court  below  was  reversed,  Justice  Stewart  handing  down  the 
opinion,  which  was  concurred  in  by  Chief  Justice  Ailshie, 
but  Justice  Sullivan  did  not  concur  in  the  decision  and  filed 
a  dissenting  opinion  thereto.  The  respondent  made  applica- 
tion for  a  rehearing,  and  after  due  consideration  of  said 
application  a  rehearing  was  granted,  and  on  March  23,  1914, 
the  case  was  reheard  and  reargued  before  this  court,  which 
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at  that  time  waa  composed  of  Chief  Justice  Ailshie,  Justices 
Stewart  and  Sullivan.  After  this  rehearing  and  before  a 
decision  and  determination  was  had  in  the  case,  Justice 
Stewart  was  stricken  with  a  serious  illness  and  was  removed 
from  the  state  for  medical  treatment,  and  on  the  25th  day 
of  September,  1914,  he  died  without  having  participated  in 
the  decision  or  consideration  of  the  case  after  such  rehearing. 
After  the  first  rehearing  and  sudden  illness  of  Justice  Stewart, 
which  incapacitated  him  from  further  consideration  of  the 
case,  it  seems  that  no  agreement  or  decision  of  the  case  was 
reached  by  Chief  Justice  Ailshie  and  Justice  Sullivan,  and 
that  on  June  30,  1914,  they  concurred  in  and  made  an  order 
directing  that  the  cause  be  resubmitted  for  further  argument 
at  the  next  Coeur  d'  Alene  term  of  this  court,  this  being  the 
only  order  that  was  made  or  entered  in  the  record. 

Counsel  for  appellant  concedes  that  this  court  can  in  the 
exercise  of  its  sound  discretion  grant  one  rehearing  for  good 
and  sufScient  reasons  shown,  but  they  contend  that,  in  the 
first  place,  the  petition  or  application  for  a  rehearing  was  in 
this  case  insufScient  and  that,  from  a  strictly  legal  standpoint, 
respondent  was  not  entitled  to  a  rehearing  upon  any  ground 
or  reason  stated  in  such  application,  and  that  after  having 
been  granted  a  rehearing  and  this  court  having  failed  to  agree 
upon  a  determination  of  the  case  after  such  rehearing,  it  does 
not  have  jurisdiction  to  order  another  hearing. 

As  to  the  point  in  support  of  appellant's  motion  which  in 
effect  is  that  respondent  was  not  entitled  to  the  first  rehear- 
ing upon  any  ground  or  reasons  stated  in  the  application,  it 
is  without  merit,  for  this  court  in  its  sound  discretion  granted 
the  rehearing,  and  that  question  is  therefore  settled  and  can- 
not be  considered  at  this  time.  In  regard  to  the  other  con- 
tention in  support  of  said  motion,  which  is  in  substance  that 
because  this  court  failed  to  decide  the  case  after  the  first  re- 
hearing it  lost  jurisdiction  to  act  further  in  the  matter,  and 
having  lost  power  to  change  the  former  adjudication  that  must 
in  effect  leave  or  afSrm  this  adjudication  as  the  decision  of 
the  case,  we  cannot  reach  the  conclusion  contended  for  by 
appellant.    It  is  true  that  the  granting  of  a  rehearing  does 
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not  ipso  facto  reverse  the  former  decision,  but  we  think  that 
from  the  very  moment  a  rehearing  is  ordered  in  any  given 
case  the  original  decision  is  thereby  suspended.  By  that  order 
the  court  throws  doubt  upon  the  correctness  or  justness  of 
its  decision.  It  in  effect  says  by  such  order  that  it  is  not  fully 
satisfied  to  let  that  decision  stand  as  the  final  determination 
of  the  caae.  Then,  if  the  court  ia  not  satisfied  with  the  de- 
cision, the  only  way  to  be  satisfied  with  it  is  to  rehear  and 
re-examine  it.  Until  this  is  done,  the  decision  is  tainted  with 
doubt  and  cannot  be  taken  as  the  ultimate  conclusion  of  the 
court.  The  order  of  rehearing  does  not  either  aflSrm  or  re- 
verse the  former  opinion,  but  simply  suspends  it  for  further 
consideration.  It  would  be  just  as  permissible  to  say  that  the 
order  of  rehearing  reverses  the  opinion  as  to  say  that  it  affirms 
it.  If,  after  the  examination  of  a  petition  for  rehearing,  the 
court  decides  that  it  is  without  merit,  a  rehearing  is  denied, 
and  the  court  then  adheres  to  its  former  decision  that  becomes 
the  final  determination  of  the  case.  But  if  after  considera- 
tion of  the  petition  and  a  further  examination  of  the  record, 
the  court  has  some  doubt  as  to  the  correctness  of  the  determi- 
nation it  has  reached,  a  rehearing  is  ordered,  its  former  de- 
cision is  by  this  order  suspended  until  the  rehearing  is  had, 
and  then  the  case  is  disposed  of  as  may  seem  just  and  proper 
without  regard  to  the  former  decision.  If,  upon  a  rehearing, 
this  decision  still  merits  the  approval  of  the  court,  it  is 
affirmed;  if  not,  it  may  be  modified,  or  in  effect  entirely 
reversed.  Of  course,  if  the  decision  is  approved  after  this 
rehearing,  it  would  be  a  useless  task  to  formulate  another 
opinion  in  the  case  where  the  court  was  convinced  that  its 
former  opinion  correctly  expressed  its  views  as  to  the  proper 
determination  of  the  case. 

In  Argenti  v.  City  of  San  Francisco,  16  Cal.  277,  we  think 
Chief  Justice  Field  correctly  states  the  rule  in  regard  to  re- 
hearings  as  follows:  ''A  rehearing  was  granted  in  that  cajie, 
and  no  one  is  better  aware  than  the  learned  counsel  for  the 
defendant,  that  when  a  rehearing  is  granted,  the  opinion 
previously  delivered  falls,  unless  reaffirmed  after  the  reargu- 
ment.    Until  such  reaffirmance,  the  opinion  never  acquirea 
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the  force  of  an  adjudication,  and  is  entitled  to  no  more  con- 
sideration than  the  briefs  of  counsel.  The  opinion  subsequent 
to  the  reargument  constitutes  the  exposition  of  the  law  ap- 
plicable to  the  facts  of  the  case,  and  the  only  one  to  which 
the  attention  of  the  court  can  be  directed." 

Hauser  v,  Hobart,  22  Ida.  749,  127  Pac.  1002,  43  L.  R.  A., 
N.  S.,  410,  is  a  case  referred  to  in  the  brief  of  appellant  on 
this  motion.  In  that  case  a  rehearing  had  been  granted,  and 
after  such  rehearing  this  court  said:  ''After  a  most  careful 
reconsideration  of  the  case,  we  are  convinced  that  there  is 
no  reason  for  changing  our  former  opinion."  This  clearly 
indicates  that  the  case  had  been  reconsidered  and  re-examined, 
and  if  the  court  had  not  been  convinced  of  the  correctness  of 
its  former  opinion  it  would  have  reached  a  different  determina- 
tion of  the  case. 

In  the  case  at  bar,  while  Justice  Stewart  was  out  of  the 
state,  on  June  30,  1914,  Chief  Justice  Ailshie  and  Justice 
Sullivan  having  failed  to  agree  upon  a  decision  in  the  case 
after  the  first  rehearing,  ordered  that  it  be  again  resubmitted 
for  further  argument  at  the  next  regular  Coeur  d'Alene  term. 
Now,  it  seems  to  us  that  under  sec.  3820,  Rev.  Codes,  it  was 
the  plain  duty  of  the  court,  under  this  condition  of  the  case 
to  order  this  rehearing.  That  section  says:  ''The  concurrence 
of  two  justices  is  necessary  to  pronounce  a  judgment ;  if  two 
do  not  concur,  the  case  must  be  reheard."  It  seems  from  the 
record  that  after  this  rehearing  and  the  sudden  illness  of 
Justice  Stewart,  there  were  only  two  justices  who  could  decide 
this  case,  and  when  they  failed  to  agree  upon  a  decision,  under 
that  statute  they  were  required  to  make  the  order  of  rehearing, 
which  they  did. 

We  think  this  rehearing  was  properly  ordered  and  that  the 
case  must  be  now  disposed  of  upon  its  merits.  The  objection 
to  the  rehearing  of  the  case  is  therefore  overruled,  and  the 
motion  herein  denied. 

This  brings  us  to  a  consideration  of  the  case  upon  its  merits. 
The  action  was  brought  by  appellant,  the  Cameron  Lumber 
Co.,  a  corporation,  the  owner  of  certain  booms  and  sorting 
works  near  the  mouth  of  the  Coeur  d'Alene  river,  to  enjoin  the 
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respondent,  the  Stack-Gibbs  Lumber  Co.,  also  a  corporation 
and  the  owner  of  certain  other  booms  and  sorting  works  at  or 
near  the  mouth  of  said  river,  below  appellant's  works  and  in 
Lake  Coeur  d'Alene  adjacent  to  its  said  sorting  works,  from 
maintaining  and  operating  said  booms  and  sorting  works. 

The  complaint  in  this  action  in  substance  alleges  the  in- 
corporation of  the  plaintiff  company,  appellant  herein,  and 
the  incorporation  of  the  defendant,  and  that  plaintiff  was  at 
all  times  mentioned  in  the  complaint  and  now  is  the  owner 
and  entitled  to  the  immediate  and  exclusive  possession  of  cer- 
tain lands  situated  in  Kootenai  county,  state  of  Idaho,  de- 
scribed as  follows :  Lots  1,  2,  3  and  4,  in  sec.  86,  township  48 
north,  range  4  west  of  Boise  meridian ;  and  a  portion  of  lot  1, 
all  of  lot  2,  and  a  portion  of  lot  3  in  sec.  1,  township  47  north, 
range  4  west,  Boise  meridian.  These  lands  border  on  and 
along  the  Coeur  d'Alene  river,  which  is  a  navigable  stream 
and  runs  through  said  lands. 

It  further  alleges  that  plaintiff  kept  and  maintained  on 
said  lands  along  the  source  of  the  river  certain  sorting  works 
and  a  log-race  constructed  of  piling  and  timber  for  receiving 
and  sorting  sawl6g8  and  other  timber  for  its  own  use  and  for 
the  use  of  the  public  generally  for  compensation;  that  said 
pilings,  sorting  works  and  log-race  are  necessary  for  the  use 
of  plaintiff  in  its  business  of  handling  logs  and  timber  pro- 
ducts for  the  public  and  for  its  own  use ;  that  in  the  construc- 
tion, maintenance  and  operation  of  said  sorting  works  and 
log-race,  the  plaintiff  has  never  and  does  not  now  interfere 
with  the  free  navigation  on  said  river  for  boats,  logs  or  tim- 
ber, and  that  at  all  of  the  times  herein  mentioned,  said  river 
at  said  sorting  works  has  been  free  and  clear  of  all  obstruc- 
tions and  has  been  and  now  is  open  for  navigation  of  boats, 
logs  and  aU  kinds  of  timbers ;  that  on  or  about  March  16, 1912, 
defendant  without  plaintiff's  permission  wrongfully  ob- 
structed its  navigation  of  said  river  at  and  along  where  its 
lands  border  thereon,  by  driving  pilings  and  maintaining 
across  said  river  booms,  and  by  then  and  there,  without  the 
consent  of  plaintiff  and  against  its  will,  attaching  booms  to 
pilings  and  trees,  owned  and  maintained  by  plaintiff  and  upon 


Digitized  by 


Google 


Dec.  14.]    Cameron  Lum.  Co.  v.  Stack-Qibbs  Lum.  Co.    635 

Opinion  of  the  Court — Truitt,  J. 

its  own  lands,  and  by  constructing  other  sorting  works  which 
were  tied  to  the  sorting  works  of  plaintiff  and  to  trees  or 
other  objects  upon  its  lands,  and  by  stretching  sheer  booms 
along  and  on  plaintiff's  land  and  on  its  sorting  works  in  said 
river  and  lake,  thereby  depriving  it  of  the  free  use  and  en- 
joyment of  its  lands  and  sorting  works  and  preventing  it 
from  carrying  on  its  business  of  receiving,  sorting  and  boom- 
ing logs  for  itself  and  for  the  public ;  that  defendant  gave  out 
and  threatened  that  it  would  continue  to  maintain  its  works 
and  booms,  thereby  interfering  with  the  sorting  works  of 
plaintiff,  and  that  unless  restrained  by  an  injunction,  defend- 
ant will  continue  so  to  do  and  plaintiff  will  thereby  suffer 
great  and  irreparable  damage;  that  the  acts  mentioned  con- 
stitute a  nuisance  by  interfering  with  the  free  navigation  of 
said  river  and  preventing  the  use  by  plaintiff  of  its  said  sort- 
ing works. 

The  answer  of  defendant,  respondent  herein,  denies  mainly 
the  averments  of  the  complaint  and  affirmatively  alleges  that 
it  was  and  is  the  owner  of  a  large  quantity  of  sawlogs,  tribu- 
tary to  said  river  and  above  the  sorting  works  of  plaintiff; 
that  it  became  necessary  for  defendant  by  means  of  its  said 
sorting  works  to  receive,  sort  and  boom  its  logs,  and  the  logs 
of  the  public  generally,  coming  down  said  river  at  the  point 
of  plaintiff's  sorting  works;  that  there  is  no  other  suitable 
place  on  said  river  at  which  defendant  could  maintain  its 
works  or  sort  logs  for  itself  or  the  public,  and  that  plaintiff 
was  endeavoring  to  create  a  monopoly  by  means  of  its  sorting 
works  in  handling  and  sorting  logs  for  the  public  generally. 

The  answer  also  alleges  that  plaintiff  did  not  keep  its  said 
sorting  works  in  repair  and  that  they  were  virtually  worth- 
less, that  the  logs  or  other  material  coming  down  said  river 
would  slip  through  said  sorting  works  and  become  lost.  The 
answer  further  alleges  that  along  the  shore  of  Lake  Coeur 
d'Alene,  beyond  the  point  where  the  Coeur  d'Alene  river 
empties  into  the  lake  and  beyond  the  lands  of  the  plaintiff, 
the  defendant  is  in  process  of  securing  a  tract  of  land  from 
the  government  of  the  United  States  bordering  on  said  lake, 
and  in  conjunction  with  others,  has  driven  piling  into  the 
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lake-bed  along  the  lake  shore  of  said  lake,  in  front  of  said 
last  mentioned  land,  for  the  purpose  of  receiving  logs  belong- 
ing to  it  and  to  others,  as  they  come  out  into  the  mouth  of 
the  river  and  are  carried  into  the  lake  by  the  current  of  the 
river ;  that  the  water  begins  to  rise  in  March  of  each  year  and 
continues  to  rise  until  the  month  of  June,  and  during  that 
period  of  high  water,  especially  during  said  months,  timber 
products,  such  as  logs,  poles,  stulls,  and  ties  cut  along  said 
river  and  its  tributaries,  are  placed  in  said  river  and  tributary 
streams  and  floated  down  into  Lake  Coeur  d'Alene,  where 
they  are  cut  as  herein  alleged;  that  at  the  time  of  the  com- 
mencement of  this  suit  the  Coeur  d'Alene  river  was  at  its 
flood  and  in  many  places  overflowing  its  banks,  and  many  mil- 
lions of  feet  of  logs  were  floating  down  the  river  for  the  pur- 
pose of  being  put  into  the  booms  of  Lake  Coeur  d'Alene;  that 
at  the  time  the  defendant  commenced  the  construction  of  its 
receiving  booms,  there  was  in  said  river  and  along  the  banks 
tributary  thereto  for  the  purpose  of  being  flooded  down  the 
river  and  caught  in  said  receiving  booms  during  the  high- 
water  season  of  the  year  1912  between  thirty  and  thirty-five 
millions  of  feet  of  logs  and  other  timbers  which  were  caught 
in  defendant's  receiving  booms;  and  that  it  is  necessary  that 
all  of  said  logs  be  floated  down  said  river  during  the  high 
water,  for  the  reason  that  during  other  seasons  of  the  year 
the  tributaries  of  said  river  become  so  shallow  that  sawlogs 
cannot  be  floated  therein ;  that  the  logs  floated  down  in  high 
water  and  caught  and  sorted  in  defendant's  sorting  works 
were  of  the  value  of  $300,000 ;  that  the  volume  of  logs  floated 
down  the  Coeur  d'Alene  river  will  increase  each  year,  and 
there  now  exists  along  said  river  and  its  tributaries  many  bil- 
lions of  feet  of  logs,  timber  and  its  products,  which  will  have 
to  be  floated  down  said  river,  through  its  booms  at  or  near 
the  mouth  thereof,  in  said  lake,  and  defendant  has  constructed 
its  receiving  booms  and  sorting  works  in  the  position  in  which 
they  now  are,  for  the  purpose  of  catching  and  receiving  said 
logs  as  they  float  out  on  said  lake,  it  being  the  owner  of  a  large 
part  of  the  saw  timber  yet  tributary  to  said  Coeur  d'Alene 
river,  and  which  must  be  floated  down  to  said  lake ;  that  prior 
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to  the  construction  of  said  booms  and  sorting  works  by  defend- 
ant the  plaintiff  went  upon  said  river  at  the  mouth  thereof 
and  erected  a  log-race  and  sorting  works,  and  for  that  purpose 
drove  numerous  piles  into  the  bed  of  the  river,  which  said 
piling,  sorting  works  and  log-race  of  the  plaintiff  occupy  from 
one-third  to  one-half  of  the  width  of  the  said  river ;  but  that 
plaintiff  is  not  at  the  present  time  and  was  not  at  the  time  of 
commencing  this  suit  or  during  the  spring  of  1912  or  at  the 
time  the  defendant's  booms  were  constructed,  using  or  at- 
tempting to  use  its  sorting  works  or  log-race  for  any  purpose; 
that  the  plaintiff*^  has  driven  its  piling  out  into  Lake  Coeur 
d'Alene  for  a  distance  of  from  six  hundred  to  one  thousand 
feet  from  the  mouth  of  the  river,  and  in  order  to  protect  the 
logs  of  defendant  and  the  logs  of  other  owners  from  floating 
down  the  river  and  from  having  their  logs  entangled  with  the 
logs  of  plaintiff  through  and  by  reason  of  its  openings  in  its 
booms  and  sorting  works,  and  to  prevent  such  obstruction  to 
the  free  floating  of  the  logs  into  said  lake,  defendant  con- 
structed a  boom  parallel  to  the  booms  of  plaintiff,  and  for  this 
purpose  only. 

The  answer  further  denies  that  it  attached  said  booms  or 
any  booms  to  pilings  or  other  property  owned  or  maintained 
by  plaintiff ;  denies  any  wrongful  acts  on  its  part  in  connec- 
tion with  the  erection  or  maintaining  of  its  said  booms  and 
sorting  works  or  that  plaintiff  has  been  deprived  of  the  use 
or  enjoyment  of  said  river  at  said  point  or  elsewhere,  and 
denies  that  plaintiff  has  been  deprived  of  the  use  or  enjoyment 
of  the  right  of  ingress  or  egress  from  its  said  lands  to  the 
river  or  that  it  has  been  deprived  of  any  rights  whatever  or 
damaged  by  the  acts  of  defendant  in  any  sum  whatever,  or  at 
all. 

Some  affirmative  matter  was  set  up  by  the  defendant  as  a 
defense  to  plaintiff's  complaint  to  the  effect  that  the  Coeur 
d'Alene  river  from  the  point  where  it  empties  into  Lake  Coeur 
d'Alene  extends  eastward  for  a  distance  of  about  sixty  miles 
and  is  a  large  navigable  river  open  to  the  navigation  of  steam- 
boats and  other  water  craft  and  also  for  the  floating  of  saw- 
logs  and  other  timbers  from  the  headwaters  of  said  river  down 
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into  said  lake.  But,  as  we  understand  it,  there  is  no  issue 
made  by  plaintiff  as  to  the  fact  that  said  river  is  navigable 
and  that  said  river  and  its  tributaries  are  largely  used  for  the 
purpose  of  floating  down  logs  from  adjacent  timber  to  Lake 
Coeur  d'Alene.  But  the  defendant  also  set  up  as  affirmative 
matter  that  the  plaintiff's  sorting  works  were  constructed  for, 
and  resulted  in  delaying  defendant  and  others  from  receiving 
logs  and  collecting  the  same  for  others  and  for  themselves 
when  floated  down  the  river,  in  order  that  plaintiff  might  com- 
pel defendant  and  other  owners  of  timber  along  said  river 
and  its  tributaries  to  pay  plaintiff  the  large,  exorbitant  and 
unreasonable  rental  or  toll  for  the  use  of  its  sorting  works 
and  receiving  booms  constructed  as  aforesaid  at  the  mouth 
of  the  river ;  that  theretofore  a  toll  or  rental  of  five  cents  per 
thousand  feet  had  been  charged  for  using  the  sorting  works 
and  booms  of  plaintiff  which  sum  was  a  fair  and  reasonable 
amount  to  be  charged  for  the  use  thereof,  in  addition  to  the 
actual  cost  of  the  labor  of  sorting  and  handling  said  logs, 
but  that  during  the  season  of  1912  plaintiff  demanded  twenty 
cents  per  thousand  feet  for  the  use  of  its  booms  and  sorting 
works  in  floating  and  sorting  logs,  and  that  this  charge  was 
and  is  exorbitant  and  unjust;  that  the  defendant  made  no 
charge  whatever  to  any  person  for  the  use  of  its  receiving 
booms  and  sorting  works,  except  the  actual  expense  of  hand- 
ling and  sorting  the  logs. 

The  pleadings  were  quite  long  in  this  case,  but  we  think  the 
foregoing  summary  thereof  substantially  shows  the  material 
issues  upon  which  it  was  tried. 

This  being  an  action  in  equity,  it  was  tried  to  the  court 
upon  the  issues  made  in  the  pleadings.  At  the  commence- 
ment of  the  trial,  it  was  agreed  and  stipulated  between  the 
parties  thereto  that  this  cause  and  the  case  of  Stack-Oibbs 
Lumber  Co.  v.  Cameron  Lumber  Co.  should  be  consolidated 
for  the  purpose  of  the  trial  and  tried  at  one  and  the  same 
time,  and  that  the  evidence  in  one  case  should  be  considered 
and  tried  by  the  court  as  evidence  in  the  other.  After  the 
trial  the  court  made  findings  of  fact  and  conclusions  of  law 
in  favor  of  respondent  and  against  appellant,  and  thereupon 
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entered  judgment  ordering  that  appellant  was  not  entitled 
to  the  relief  sought,  denying  its  application  for  an  injunction 
and  dismissing  the  cause.  In  due  course  of  time  appellant 
regularly  gave  notice  of  motion  and  motion  for  a  new  trial. 
The  application  of  appellant  for  a  new  trial  was  regularly 
denied,  and  from  the  judgment  entered  against  it  and  the 
order  denying  a  new  trial  this  appeal  is  taken. 

As  grounds  for  reversing  said  judgment,  the  appellant  as- 
signs and  distinctly  specifies  seventeen  alleged  errors  of  the 
court  that  occurred  at  said  trial.  These  relate  to  the  admis- 
sion of  certain  evidence,  insufiSciency  of  evidence  to  support 
the  findings  of  fact  made  by  the  court,  conclusions  of  the 
court  that  were  contrary  to  law,  that  the  judgment  is  con- 
trary to  the  evidence,  that  the  judgment  is  against  law,  that 
the  court  erred  in  entering  judgment  against  appellant  and 
in  denying  its  motion  for  a  new  trial. 

The  first  error  relied  upon  by  appellant  is  that  the  court 
permitted  respondent  to  prove  that  logs  could  not  be  taken 
down  the  Coeur  d'Alene  river  profitably  or  successfully  in 
booms  or  tows.  Appellant  contends  that  this  evidence  was 
immaterial  as  the  fact  it  tended  to  prove  if  established  would 
not  give  respondent  the  right  to  interfere  with  its  property, 
but  we  think  there  was  no  error  in  this  ruling  of  the  court,  for 
the  reason  that  the  Coeur  d'Alene  river  is  navigable  and  open 
to  public  use,  and  the  respondent  had  a  right  to  use  the  river 
for  transporting  to  market  or  to  its  place  of  business  its  logs 
and  timbers  in  the  most  convenient  and  least  expensive  man- 
ner, so  long  as  it  did  not  unnecessarily  interfere  with  the  rights 
of  appellant. 

As  to  the  second  error  assigned  by  appellant  to  the  effect 
that  the  court  erred  in  admitting  certain  testimony  on  behalf 
of  respondent,  tending  to  prove  that  the  point  on  the  Coeur 
d'Alene  river  at  which  appellant  maintained  its  sorting  works 
was  the  only  practicable  place  on  the  Coeur  d'Alene  river  for 
intercepting,  receiving  and  sorting  sawlogs  and  for  sorting 
works  intended  for  that  purpose,  we  think  that  the  court  did 
not  err  in  admitting  this  evidence,  for  the  reason  that  the 
right  to  use  the  river  for  the  purpose  of  transporting  logs 
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and  other  timbers  also  carries  with  it  the  right  in  a  reasonable 
manner  to  intercept  them  when  they  reach  their  destination 
at  the  most  feasible  and  convenient  place  to  receive  them,  so 
long  as  this  does  not  unnecessarily  interfere  with  the  rights 
of  others  to  the  use  of  the  river.  To  hold  otherwise  would 
render  the  right  to  the  use  of  said  river  for  navigating  logs 
and  other  timbers  of  little  practical  value. 

Assignment  of  error  No.  3  relates  to  the  ruling  of  the  court 
in  permitting  the  respondents  to  show  the  prevailing  winds 
and  the  direction  of  the  current  of  the  river  during  the  season 
for  floating  logs  down  the  river.  We  do  not  think  this  was 
error.  The  respondent  in  the  afSrmative  part  of  its  answer 
alleges  that  appellant's  .sorting  works  were  not  kept  in  repair 
and  that  its  logs  as  they  floated  down  the  river,  went  out 
through  holes  in  said  works  and  were  lost  on  the  lowlands 
beyond,  or  on  the  lakeshore.  We  therefore  think  that  if  the 
prevailing  winds,  or  currents  of  the  stream,  tended  to  carry 
logs  floating  down  the  same  oyer  and  against  these  works  and 
through  holes  therein,  this  fact  might  be  shown.  Assign- 
ments of  errors  Nos.  4  and  5  alleged  that  the  court  erred  in 
permitting  respondent  to  show  how  many  logs  it  owned  in  the 
years  1912  and  1913  and  sorted  during  those  years,  but  we 
think  this  testimony  was  permissible  under  the  issues  made 
by  the  pleadings  and  that  there  was  no  error  in  admitting 
the  same. 

Assignment  of  error  No.  6  was  as  to  the  admission  of  evi- 
dence by  the  court  tending  to  show  that  the  Coeur  d'Alene 
river  was  jammed  and  obstructed  with  logs  in  the  year  1910, 
because  appellant's  sorting  works  were  too  small  to  handle 
them,  but  we  think  there  was  no  error  in  the  admission  of  this 
testimony. 

The  appellant's  seventh  alleged  error,  to  the  effect  that  the 
court  erred  in  not  separately  stating  its  findings  of  fact  and 
conclusions  of  law,  we  think  is  without  merit.  The  court  made 
its  findings  of  fact  and  divided  them  into  nineteen  distinct 
numbered  paragraphs,  and  then  based  upon  them  it  specifi- 
cally stated  its  conclusions  of  law  in  six  numbered  paragraphs. 
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We  see  no  ground  for  complaint  bb  to  the  form  of  these  find- 
ings and  conclusions. 

The  other  assignments  of  error  relate  to  three  principal 
points  of  objection  against  these  findings  and  conclusions, 
namely,  (1)  that  the  findings  of  fact,  or  at  least  most  of 
them,  are  not  supported  by  the  evidence;  (2)  that  said  con- 
clusions of  law  are  contrary  to  the  evidence;  and  (3)  that 
said  conclusions  of  law  and  judgment  are  against  the  law. 
Before  going  into  the  consideration  of  the  objections  pointed 
out  by  appellant  relating  to  the  insufficiency  of  the  evidence 
to  support  said  findings  of  fact,  we  will  say  that  this  court 
has  in  a  number  of  well-considered  cases  approved  and  held 
to  the  doctrine  that  the  findings  of  the  lower  court  are  con- 
clusive, where  there  is  a  substantial  conflict  in  the  evidence 
upon  questions  of  fact,  and  in  support  of  this  we  refer  to 
Sabin  v.  Burke,  4  Ida.  28,  37  Pac.  352 ,  Pine  v.  Callahan,  8  Ida. 
684,  71  Pac.  473,  Stuart  v.  Hauser,  9  Ida.  53,  72  Pac.  719, 
and  a  number  of  other  cases  decided  by  this  court,  down  to 
the  later  cases  of  Bobbins  v.  Porter,  12  Ida.  738,  88  Pac.  86, 
and  Heckman  v.  Espey,  12  Ida.  755,  88  Pac.  80.  This  we  ac- 
cept as  the  settled  doctrine  of  this  court,  and,  therefore, 
where  there  is  a  substantial  conflict  of  the  evidence  upon 
which  any  certain  finding  of  fact  is  based,  we  will  not  disturb 
such  finding. 

Finding  No.  7  is  the  first  finding  of  fact  to  which  appellant 
objects  and  assigns  as  the  reason  therefor  that  it  is  not  sup- 
ported by  the  evidence.  In  substance,  this  finding  is  that 
the  defendant  has  not  gone  upon  plaintiff's  land  and  has  not 
deprived  it  of  the  free  use  of  the  river  at  or  along  its  banks, 
and  has  not  prevented  it  from  ingress  to  or  egress  from  said 
lands  by  way  of  the  river,  and  that  defendant  has  not  de- 
prived plaintiff  of  the  use  or  enjoyment  of  any  of  its  piling, 
sorting  works,  log-race  or  lands  or  any  of  its  property.  With- 
out going. into  any  analysis  of  the  testimony  in  support  of 
this  finding  for  the  purpose  of  deciding  as  to  the  weight  of 
the  evidence,  we  think  the  record  shows  that  this  finding  is 
not  without  substantial  evidence  to  support  it.  The  witness 
Strathom  testified  on  direct  examination  that  the  defendant's 
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works  were  fastened  to  the  works  of  the  plaintiff,  bat  on 
cross-examination  he  was  asked:  ''Q.  You  do  not  know  of 
your  own  knowledge,  do  you,  that  the  boom  that  was  pointed 
out  to  you  as  the  Stack-Oibbs  boom  was  attached  to  the  piling 
belonging  to  the  Cameron  Lumber  Co.  ?  A.  I  do  not.  Q.  It 
was  told  to  you  that  it  was,  was  it  not?  A.  I  took  it  for 
granted,  yes.  Q.  Who  told  you  ?  A.  Mr.  Smith, — ^Mr.  Crego 
was  on  the  boat  but  it  was  Mr.  Smith  that  told  me.  Q.  You 
say  that  the  defendant  company  attached  to  the  works  of  the 
Cameron  Lumber  Co.,  the  only  attachment  that  was  made 
was  at  the  upper  end  of  the  jack  where  the  sheer  boom  was 
attached  to  the  piling?  A.  Yes.  Q.  It  was  in  the  water,  was 
it  notT  A.  Yes."  Harrie  Deroshie  testified  in  regard  to  the 
gaps  in  respondent's  works  being  open  in  March,  1912,  and 
said  that  logs  were  running  through  the  gaps  of  appellant's 
sorting  works  before  the  sheer  boom  was  placed  along  parallel 
thereto  by  the  respondent  company ;  and  this  witness  also  tes- 
tified that  the  piling  to  which  said  sheer  boom  of  respondent 
was  tied  or  attached  was  a  piling  driven  in  the  river  by  the 
Stack-Qibbs  Lumber  Co.,  the  evidence  of  this  witness  upon 
this  point  being  as  follows:  "Q.  Whose  piling  is  that,  if 
you  know!  A.  Stack-Gibbs.  Q.  Who  drove  it!  A.  Stack- 
Gibbs."  This  witness  also  testified  as  follows:  "What  is  the 
fact  as  to  the  defendant's  boom  being  attached  to  any  piling 
constituting  part  of  the  Cameron  Lumber  Co.  works!  A.  Not 
tied  to  any  of  their  piling."  The  record  shows  that  on  the 
trial  the  respondent  went  into  this  question  fully  as  to  what 
was  done  in  connection  with  this  matter  and  how  their  works 
were  operated,  and  we  think  the  evidence  shows  that  the  ap- 
pellant did  not  use  its  sorting  works  in  1912  and  was  not 
using  them  at  the  time  respondent  placed  its  sheer  boom  in 
the  river,  and  that  all  of  the  logs  received  by  the  respondent 
company  passed  by  the  appellant's  works  down  the  channel 
of  the  river  and  into  the  receiving  booms  of  the  works  of  the 
respondent.  The  said  sheer  boom  placed  on  the  south  side 
of  the  river  parallel  with  the  works  of  the  appellant  was 
placed  there  by  the  respondent  to  keep  their  logs  from  going 
through  the  openings  of  the  respondent's  works^  which  was 
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out  of  repair,  and  being  lost  in  the  lake  or  the  lowlands  be- 
yond. It  further  appears  that  the  iippellant  was  notified  that 
if  they  would  keep  these  openings  closed,  then  this  sheer  boom 
would  be  removed  by  the  respondent,  and  that  they  neglected 
to  do  so. 

Finding  No.  8,  which  is  also  objected  to  by  appellant,  is  in 
effect  disposed  of  by  what  we  have  said  in  regard  to  No.  7,  and 
we  think  the  objections  to  this  finding  are  without  merit. 
Finding  No.  9,  in  which  the  court  finds  that  no  act  of  the  de- 
fendaot  has  caused  the  plaintiff  any  pecuniary  loss  whatever 
and  that  plaintiff  has  not  been  deprived  of  any  business  and 
has  not  been  deprived  of  the  full  opportunity  to  use  its  sorting 
works,  if  it  so  desired,  by  reason  of  the  acts  of  the  defendant, 
and  has  not  lost  any  profits  in  the  use  of  its  sorting  works  by 
reason  of  any  acts  of  defendant,  and  that  plaintiff  has  not 
been  damaged  in  anywise  whatever  by  the  acts  of  defendant, 
and  will  not  be  damaged  by  any  acts  which  defendant  has 
done  or  is  now  doing,  we  think  is  supported  by  substantial 
evidence  and  should  not  be  disturbed  by  this  court. 

Finding  No.  10  is  in  substance  that  in  the  driving  of  piling 
in  the  bed  of  the  river  by  defendant  and  in  stretching  booms 
upon  said  river,  as  defendant  has  done,  said  defendant  has  not 
/  prevented  the  navigation  of  the  river  and  has  not  prevented 
and  has  not  interfered  with  the  navigation  of  said  river,  and 
that  defendant  has  not  tied  its  boom  to  the  sorting  works  or 
piling  of  the  plaintiff,  and  that  defendant  has  not  created  and 
has  not  maintained  and  is  not  now  maintaining  or  creating 
any  nuisance  or  damage  to  the  plaintiff.  There  was  some 
evidence  tending  to  show  that  the  stretching  of  the  boom  re- 
ferred to  in  this  finding  would,  to  some  extent,  delay  boats 
and  logs  that  were  navigating  or  being  floated  in  said  river, 
but  we  think  that  the  respondent  had  a  right  to  make  a  reason- 
able and  prudent  use  of  this  river,  for  navigation,  and  to  its 
use  in  connection  with  collecting  its  logs  and  passing  them 
through  its  sorting  works  to  their  destination,  as  long  as  it 
conducted  its  operations  in  a  reasonable  and  prudent  manner 
and  with  due  regard  to  the  rights  of  others  to  exercise  an 
equal  privilege  thereto.    Some  inconvenience  or  damage  might 
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thereby  fall  upon  the  appellant,  but  any  inconvenience  or 
damage  that  might  be  caused  by  such  reasonable  use  of  the 
stream  by  respondent  would  be  damnum  absque  injuria. 
(8maa  V.  Harrington,  10  Ida.  499,  79  Pac.  461.) 

The  question  of  the  reasonable  use  of  a  navigable  stream, 
and  to  what  extent  the  same  may  be  obstructed  by  persons  in 
exercising  such  reasonable  use,  is  very  fully  discussed  in  Davis 
V.  Winslow,  51  Me.  264,  81  Am.  Dec.  573,  which  is  a  leading 
case  upon  this  question.  In  that  case,  after  reviewing  numer- 
ous authorities,  the  court  said : 

''The  general  doctrine  to  be  deduced  from  the  authorities 
collated  in  reference  to  the  use  of  navigable  rivers  or  public 
streams  as  public  highways  is,  that  each  person  has  an  equal 
right  to  their  reasonable  use.  What  constitutes  reasonable 
use  depends  upon  the  circumstances  of  each  particular  case; 
and  no  positive  rule  of  law  can  be  laid  down  to  define  and 
regulate  such  use,  with  entire  precision,  so  various  are  the 
subjects  and  occasions  for  it,  and  so  diversified  the  relations 
of  parties  therein  interested.  In  determining  the  question  of 
reasonable  use,  regard  must  be  had  to  the  subject  matter  of 
the  use,  the  occasion  and  manner  of  its  application,  its  object, 
extent,  necessity  and  duration  and  the  established  usage  of 
the  country.  The  size  of  the  stream,  also,  the  fall  of  water, 
its  volume,  velocity,  and  prospective  rise  or  fall,  are  important 
elements  to  be  taken  into  the  account.  The  same  promptness 
and  efficiency  would  not  be  expected  of  the  owner  of  logs 
thrown  promiscuously  into  the  stream,  in  respect  to  their  man- 
agement, as  would  be  required  of  a  ship-master  in  navigating 
his  ship.  Every  person  has  an  undoubted  right  to  use  a  public 
highway,  whether  upon  the  land  or  water,  for  all  legitimate 
purposes  of  travel  and  transportation ;  and  if,  in  doing  so, 
while  in  the  exercise  of  ordinary  care,  he  necessarily  and  un- 
avoidably impede  or  obstruct  another  temporarily,  he  does 
not  thereby  become  a  wrongdoer,  his  acts  are  not  illegal,  and 
he  creates  no  nuisance  for  which  an  action  can  be  maintained." 

Appellant  makes  particular  objection  to  that  part  of  find- 
ing No.  12,  in  which  the  court  states:  **That  said  receiving 
booms  and  sorting  works  of  the  defendant  are  placed  far  out 
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in  Lake  Coeur  d'Alene,  far  beyond  the  sorting  workg  of  the 
plaintiff,  and  do  not  interfere  with  the  plaintiff's  sorting 
works  or  other  works,  or  the  use  there  in  any  manner  what- 
ever." This  entire  finding  does  not  relate  to  the  sheer  boom 
in  front  of  appellant's  sorting  works,  but  only  to  the  storage 
booms  and  sorting  works  of  respondent  located  a  considerable 
distance  away  from  appellant's  land  and  sorting  works,  and 
we  think  it  is  sustained  by  the  evidence. 

Counsel  for  appellant  in  their  brief,  at  page  28,  say  that, 
"Finding  No.  13  is  to  the  effect  that  the  works. of  defendant 
and  respondent  do  not  form  a  hindrance  to  navigation ;  that 
it  can  handle  all  the  sawlogs  coming  down  the  river  without 
permitting  the  same  to  jam,  but  that  plaintiff's  and  appellant's 
works  are  insufBcient  to  handle  the  logs  that  come  down  the 
river.  This  is  against  the  weight  of  testimony  that  has  been 
introduced  touching  this  matter."  There  does  appear  to  be 
some  conflict  in  the  testimony  of  the  witnesses  upon  this  point, 
but,  as  heretofore  stated,  this  court  will  not  undertake  to  weigh 
the  proof  to  ascertain  which  side  has  the  preponderance,  and 
where  there  is  a  substantial  conflict  in  the  evidence  it  will  not 
disturb  the  findings  of  the  trial  court,  and,  as  the  record  shows 
at  least  a  substantial  conflict  upon  the  main  question  involved 
in  this  finding,  we  are  not  disposed  to  disturb  the  same.  Fur- 
thermore, in  the  judgment  or  decree  in  this  case,  the  lower 
court  makes  this  statement  which  we  think  is  worthy  of  con- 
sideration by  this  court  in  considering  the  weight  of  the  evi- 
dence upon  whixsh  the  various  findings  herein  have  been  based, 
to  wit:  **Oral  and  documentary  evidence  was  introduced,  and 
thereupon  the  court  personally  inspected  the  booms,  sorting 
works  and  premiseis  in  controversy  in  this  action,  and  there- 
upon, upon  said  testimony  and  review  and  personal  inspection 
of  said  premises  so  made  by  the  court,  the  court  made  an^ 
caused  to  be  filed  herein  its  findings  of  fact  and  conclusions 
of  law."  But  even  if  the  booms  and  sorting  works  of  respond- 
ent do  in  fact  to  some  extent  form  a  hindrance  to  the  free 
navigation  of  the  river  at  times,  we  think  that  might  be  con- 
sidered only  an  incident  to  the  reasonable  use  of  this  public 
waterway  by  respondent  for  floating  and  securing  its  logs. 
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In  Oerrish  v.  Brown,  51  Me.  256,  81  Am.  Dec.  569,  the  court 
says:  '*For  such  purpose,  and  as  incident  to  the  reasonable 
use  of  the  river  for  running  and  securing  logs,  parties  may 
use  temporary  sheer,  or  guide,  booms  to  direct  the  logs  or 
lumber  into  proper  places,  in  which  to  detain  them  for  use." 

In  Finding  No.  14,  the  court  found  that  there  were  no  suffi- 
cient receiving  works  in  the  Coeur  d'Alene  river  to  handle 
the  logs  that  annually  came  down  said  river  without  jamming 
the  river  and  interfering  with  navigation,  and  also  that  during 
the  spring  of  1912  the  Cameron  Lumber  Co.  had  its  sorting 
works  at  the  mouth  of  the  river  along  the  banks  thereof,  ex- 
tending a  short  distance  into  the  lake,  and  that  said  sorting 
works  had  jacks  or  openings  on  each  side  thereof  for  the  pur- 
pose of  attaching  bag  booma  in  which  logs  belonging  to  differ- 
ent companies  and  individuals  were  placed  when  said  sorting 
works  were  operated;  that  during  the  season  of  1912  these 
sorting  works  had  six  of  such  opening  on  the  north  side  of  the 
river  and  these  openings  were  not  protected  or  closed  by  any 
sheer  booms  or  jack  poles,  or  any  means  of  preventing  saw- 
logs  from  floating  into  the  same ;  that  logs  floating  into  these 
openings  from  the  north  side  would  be,  by  the  force  of  the 
current  and  wind,  driven  into  and  through  said  sorting  works 
'  into  the  main  waters  of  Lake  Coeur  d'Alene  beyond,  and  that 
by  reason  of  said  openings  so  negligently  and  carelessly  main- 
tained in  said  sorting  works,  the  logs  belonging  to  the  defend- 
ant and  others  became  entangled,  and  were  by  the  force  of 
the  current  driven  through  said  works  and  out  into  Lake 
Coeur  d'Alene  beyond.  This  finding  seems  to  be  sustained  by 
substantial  evidence.  The  appellant  at  said  time  was  not  at- 
tempting to  use  its  works  in  any  manner  whatever,  and  it 
^  refused  to  keep  its  jacks  closed  so  that  others  could  have 
the  reasonable  use  of  the  river  in  floating  their  logs. 

In  regard  to  the  sheer  boom  placed  along  the  south  side  of 
the  river  parallel  to  appellant's  sorting  works,  it  was  the  inten- 
tion of  the  respondent,  as  shown  by  the  record,  to  only  tem- 
porarily maintain  this  boom  for  the  purpose  of  protecting 
its  logs  from  being  lost  by  going  through  said  openings  in  the 
works  of  appellant  and  out  into  the  lake.    The  evidence  shows 
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that  the  boom  placed  by  respondent  on  the  north  side  of  the 
river  in  front  of  lot  4  was  only  for  a  short  time  attached  to 
Bome*brush  or  a  tree  until  other  arrangements  for  maintain^ 
ing  it  for  the  purposes  then  required  could  be  made.  There- 
after it  was  attached  to  a  cluster  of  piling  situated  in  the 
river  near  the  south  side  of  the  same.  This  south  bank  of  the 
river  along  lot  4  of  the  land  of  appellant  is  low,  and  during 
high  water  was  almost  entirely  submerged  thereby,  and  along 
this  low  bank  of  the  river  a  large  quantity  of  underbrush  or 
shrubbery  is  growing  into  which  logs  coming  down  the  river 
are  carried  by  force  of  the  current  and  lodged  or  lost  if  not 
by  some  means  protected  from  doing  so.  The  record  also 
shows  that  lot  4  is  a  low,  swampy  piece  of  land  through  which 
runs  a  canal  or  ditch,  known  as  Howell's  ditch,  and  when  the 
water  is  high  this  ditch  fills  with  water  and  backs  out  across 
lot  4,  and  the  evidence  shows  that  said  sheer  boom  was  only 
placed  there  to  prevent  logs  from  going  out  through  said  ditch 
and  brush  over  this  swampy  land  and  lodging  there  or  being 
lost.  At  that  time  the  appellant  was  not  using  this  land  for 
any  purpose,  and  the  piling  to  which  this  sheer  boom  along 
the  north  side  of  the  river  was  attached  did  not  constitute  any 
part  of  appellant's  works  and  had  not  been  driven  in  the  rivef 
by  it,  but  was  placed  there  by  the  Northern  Pacific  Railroad 
Co.  some  years  before  for  the  purpose  of  marking  the  channel 
of  the  river.  Under  such  circumstances  and  conditions  as 
confronted  the  respondent  at  the  time  it  placed  and  main- 
tained said  sheer  boom  in  the  river,  if  it  had  not  been  per- 
mitted to  do  so,  the  right  to  use  the  river  for  the  purpose  of 
floating  logs  would  have  been  of  no  practical  benefit  to  it. 

In  Powell  V.  Springstan  Lumber  Co.,  12  Ida.  723,  88  Pac. 
97,  on  this  question  of  maintaining  a  boom  on  the  river  in 
connection  with  floating  and  handling  logs  by  parties  engaged 
in  that  business,  the  court  said:  **The  construction  and  use  of 
booms  is  a  necessary  adjunct  to  the  floating  of  logs,  without 
them  it  would  frequently  be  impossible  to  handle  the  logs 
where  wanted  for  use.  The  right  to  float  logs  down  a  stream 
carries  with  it  the  necessary  resultant  right  of  employing 
some  reasonable  means  for  intercepting  them  at  their  destina- 
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tion."  Witbont  reviewing  at  length  the  authorities  presented 
by  the  briefs  of  counsel  in  this  case  on  the  subject,  we  think 
the  doctrine  of  this  court  as  to  the  right  of  obstructing  the 
river  by  parties  engaged  in  using  the  same  for  any  legitimate 
purpose  is  very  clearly  stated  in  Small  v.  Harrington,  supra, 
as  follows: 

''The  rule  governing  cases  of  this  character  is  that  all  par- 
ties interested  in  the  free  use  of  a  navigable  stream  are  sub- 
ject to  conditions  that  may  exist  in  each  particular  case.  No 
one  has  the  right  to  arbitrarily  obstruct  a  stream  to  the  detri- 
ment or  injury  of  his  neighbor;  each  one  is  entitled  to  the 
free  and  reasonable  use  of  the  navigable  streams  of  this  state, 
and  may  place  such  reasonable  obstructions  on  the  stream  so 
long  as  they  serve  a  useful  and  beneficial  purpose  and  leave 
a  reasonable  use  to  others  interested If  an  obstruc- 
tion merely  impairs  or  renders  more  difScult  the  navigation 
without  destrojring  it,  an  individual  has  no  rightful  cause  for 
complaint,  because  he  has  no  right  to  insist  on  the  best  possible 
acconunodation. " 

There  are  some  other  objections  urged  by  appellant  to  the 
findings  of  fact  and  conclusions  of  the  lower  court,  but  we 
have  carefully  examined  them  in  connection  with  the  evidence 
and  do  not  think  it  would  serve  any  useful  purpose  in  dispos- 
ing of  this  case  for  us  to  comment  upon  them,  as  our  views 
upon  tHe  main  questions  presented  by  this  appeal  have  been 
expressed  already  by  what  we  have  said  in  deciding  the 
points  which  we  have  now  considered  and  passed  upon.  Hav- 
ing reached  the  conclusion  that  there  is  no  reversible  error 
presented  in  this  case,  the  judgment  of  the  lower  court  is, 
therefore,  afKrmed.    Costs  awarded  to  the  respondent. 


Svillivan,  C.  J.|  and  Budge^  J.,  concur. 
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(December  28,  1914.) 

STACK-GIBBS  LUMBER  CO.,  a  Corporation,  Respondent, 
V.  CAMERON  LUMBER  CO.,  a  Corporation,  Appellant. 

[U4  Pae.  11^1.] 

APPEAL  from  the  Digtrict  Court  of  the  Eighth  Judicial 
District  for  Kootenai  County.    Hon.  Robert  N.  Dunn,  Judge. 

Action  in  equity  to  enjoin  the  defendant  company  from 
in  any  manner  interfering  with  the  booms  and  sorting  works 
of  the  plaintiff,  at  or  near  the  mouth  of  the  Coeur  d'Alene 
river.  Judgment  for  plaintiff.  Defendant  appeals.  Judg- 
ment affirmed. 

McFarland  &  McFarland,  for  Appellant. 

Whitla  &  Nelson  and  Voorhees  &  Canfield,  for  Respondent. 

TRUITT,  J. — This  action  was  commenced  by  the  respond- 
ent, as  plaintiff  in  the  lower  court,  against  the  appellant,  as 
defendant  in  the  said  court,  for  the  purpose  of  restraining 
and  enjoining  said  defendant  from  interfering  with  the  plain- 
tiff's receiving  booms,  sorting  works  and  piling,  located  in 
the  Coeur  d'Alene  river  and  in  Lake  Coeur  d'Alene,  near 
and  at  the  mouth  of  the  Coeur  d'Alene  river  in  Kootenai 
county,  Idaho,  and  to  restrain  defendant  from  in  any  manner 
whatever  interfering  with  its  receiving  and  intercepting  the 
logs  floated  down  said  river,  and  sorting  the  same  and  placing 
the  same  in  booms.  Upon  the  hearing  of  this  action,  this  re- 
straining order  was  granted  by  the  court  and  made  permanent 
for  the  purposes  for  which  it  was  issued.  From  this  judg- 
ment, the  defendant  appealed. 

The  same  property  rights  of  said  plaintiff  and  defendant 
involved  in  this  case  were  also  involved  in  the  case  of  said 
Cameron  Lumber  Co.  against  the  respondent,  Stack-Gibbs 
Lumber  Co. ;  and  on  May  3,  1913,  counsel  for  these  respective 
parties  entered  into  the  following  stipulation; 
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'^Wbereaii,  the  above-entitled  case  and  the  ease  of  Cameron 
Lnmber  Co.,  Ltd,,  a  corp<mition,  plaintiff,  against  Stack- 
Gibbs  Lnmber  Co.,  a  corporation,  defendant,  pending  in  the 
above-entitled  court,  were  on,  to  wit,  the  8th  day  of  Hay,  A.  D. 
1913,  consolidated  for  the  purpose  of  trial  in  said  court,  and 
were  thereafter  tried  together  in  said  court,  and, 

^'Whereas,  a  judgment  was  on,  to  wit,  the  21st  day  of  May, 
A.  D.  1913,  rendered  and  entered  in  said  court  in  said  case 
of  Cameron  Lumber  Co.,  Ltd.,  a  corporation,  plaintiff,  against 
Stack-Qibbs  Lnmber  Co.,  a  corporation,  defendant,  in  favor 
of  said  defendant  and  against  said  plaintiff,  and  on  June  2, 
1913,  in  said  court  a  judgment  was  rendered  in  the  above- 
entitled  action  in  favor  of  plaintiff,  Stack-Gibbs  Lumber  Co., 
a  corporation,  and  against  said  defendant,  Cameron  Lumber 
Co.,  Ltd.,  a  corporation,  and 

'^Whereas,  the  said  Cameron  Lumber  Co.  is  desirous  of  mak- 
ing application  and  moving  for  a  new  trial  in  each  of  said 
cases,  and  for  that  purpose,  of  obtaining  the  court  reporter's 
transcript  of  the  evidence  and  proceedings  taken  upon  said 
trial,  and 

"Whereas,  it  is  deemed  an  unnecessary  expense  to  procure 
and  obtain  the  court  reporter's  transcript  of  the  evidence  and 
proceedings  in  each  of  said  cases,  and 

"Whereas,  the  plaintiff  in  the  case  of  Cameron  Lumber  Co., 
Ltd.,  a  corporation,  plaintiff,  against  Stack-Gibbs  Lumber 
Co.,  a  corporation,  defendant,  has  procured  an  order  for  the 
court  reporter's  transcript  of  the  evidence  and  proceedings, 
in  said  case, 

"Now,  therefore,  it  is  hereby  agreed  and  stipulated  by  and 
between  the  above-named  plaintiff  and  the  above-named  de- 
fendant, by  and  through  their  respective  attorneys,  that  the 
court  reporter's  transcript  of  the  evidence  and  proceedings, 
to  be  hereafter  furnished  by  said  court  reporter  and  lodged 
with  the  clerk  of  said  court  as  required  by  law,  may  be  used 
on  application  and  motion  of  the  defendant  in  the  above-en- 
titled action  for  a  new  trial  herein,  and,  in  the  event  that  a 
new  trial  is  denied  or  granted,  and  an  appeal  is  taken  from 
said  order  and  from  the  judgment  therein  to  the  Supreme 
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Court  of  the  State  of  Idaho,  that  said  reporter's  transcript 
may  be  used  on  appeal  in  the  above-entitled  action  in  the 
Supreme  Court  of  the  State  of  Idaho,  by  either  party. 

''And  it  is  hereby  further  stipulated  that  the  defendant  in 
the  above-entitled  action  be  not,  and  it  is  not  hereby  required 
to  furnish  the  reporter's  transcript  of  the  evidence  and  pro- 
ceedings to  be  used  on  motion  for  a  new  trial,  or  on  appeal 
to  the  Supreme  Court  of  the  State  of  Idaho,  in  the  above- 
entitled  action. 

•'Dated  this  3d  day  of  May,  1913. 

"WHITLA  &  NELSON, 

"Attorneys  for  Plaintiff. 
"McFARLAND  &  McFARLAND, 
' '  Attorneys  for  Defendant. ' ' 

The  testimony  in  this  case  was  substantially  the  same  as  in 
the  said  case  of  the  Cameron  Lumber  Co.  against  this  respond- 
ent, and  it  is  controlled  in  its  principles  of  law  by  the  decision 
just  announced  in  that  case.  We  have  examined  the  evidence 
in  this  case  in  connection  with  the  findings  of  fact  by  the 
court  and  its  conclusions  of  law,  and  upon  the  authority  of 
said  case  of  the  Cameron  Lumber  Co.  against  this  respondent, 
the  judgment  of  the  lower  court  is  aflSrmed,  and  costs  are 
awarded  to  the  respondent. 

Sullivan,  C.  J.,  and  Budge,  J.,  concur. 
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(December  81,   1914.) 

STATE,  to  and  for  the  Uge  and  Benefit  of  CLARA  MILLS 
et  al.,  Respondent,  v.  AMERICAN  SURETY  COMPANY 
OF  NEW  YORK,  AppeUant 

[145    Pae.    1097.] 

OnriGiAL  BoND^AcnoN  on — Default  —  Jukisdiotion— Rkmotal  ov 
Causi — ^Vacation  of  Default  —  Oomplaint  —  Sufficienct  of 
Complaint — Statutoet  Construction — Pubuo  Officer— Breach 
of  Duty — Liability  of  Subbty — Parties  to  Action. 

1.  Where  a  defendant  has  been  sued  in  a  state  court  and  sun- 
mons  has  been  served  upon  him,  and,  prior  to  the  expiration  of  the 
term  within  which  he  is  required  to  answer  under  the  statute  and 
without  appearing  or  answering,  he  files  a  petition  for  a  remoyal 
to  the  federal  court,  and  an  order  denying  the  removal  is  made  bj 
the  state  court,  and  the  record  is  thereafter  transferred  bj  the 
defendant  to  the  federal  court,  when  on  motion  in  the  latter  court 
the  cause  is  remanded  to  the  state  court  for  want  of  jurisdiction 
in  the  federal  court,  and  the  clerk  of  the  district  court  enters  the 
default  of  the  defendant  for  failure  to  appear  and  answer;  held, 
that  the  action  of  the  clerk  in  entering  the  default  of  the  de- 
fendant is  regular  and  valid,  and  within  the  authority  and  direction 
of  sees.  4140  and  4360,  Rev.  Codes,  and  that  such  default  is  not 
void  for  want  of  jurisdiction. 

2.  Where  the  default  has  been  entered  by  the  clerk  against  the 
defendant,  as  was  done  in  this  case,  the  court  has  jurisdiction  to 
hear  the  proofs  submitted  by  the  plaintiff  and  to  enter  judgment 
thereon. 

3.  Under  the  above  facts,  where  the  defendant  moves  to  have 
the  default  vacated  on  the  ground  of  inadvertence,  surprise  or  ex> 
cusable  neglect,  held,  that  under  the  excuse  presented  and  the  facts 
of  this  case,  as  shown  by  the  record,  the  trial  court  did  not  err  in 
refusing  to  set  aside  said  default. 

4.  Sec.  4140,  Rev.  Codes,  fixes  the  time  within  which  a  defend- 
ant shall  appear  and  answer,  and  the  fact  that  prior  to  the  expira- 
tion of  that  time  the  defendant  undertook  to  have  the  cause  re- 
moved to  the  federal  court  and  it  was  thereafter  remanded,  such 
action  on  the  part  of  the  defendant  to  change  the  forum  will  not 
serve  to  extend  the  time  for  answer  in  the  state  court  and  will  not 
relieve  the  defendant  from  a  default  which  it  thus  allows  to  be 
entered  against  it. 


Digitized  by 


Google 


Dec.  1914.]      State  v.  American  Surety  Co.  653 

■ 

Argument  for  Appellant. 

5.  The  filing  of  a  petition  and  bond  for  a  removal  to  the  federal 
court  is  not  an  appearance  in  the  Btate  court,  under  th6  provisions 
of  the  Revised  Codes  of  Idaho. 

6.  When  a  defendant  attempts  to  remove  an  action  which  he  is 
not  entitled  to  remove,  and  the  state  court  refuses  to  surrender  its 
jurisdiction,  the  state  court  maj  proceed  with  the  cause  and  its 
subsequent  proceedings  are  valid. 

7.  Held,  under  the  facts  of  this  case,  that  the  default  was  not 
prematurely  entered. 

8.  The  legislature  in  enacting  sec.  3001,  Bev.  Codes,  malcing  it 
the  dutj  of  the  bank  commissioner  to  make  an  examination  of  state 
banks,  imposed  such  duty  for  the  benefit  and  protection  of  the  de- 
positors as  well  as  the  public. 

9.  A  bank  commissioner  in  the  exercise  of  discretionary  duties 
is  not  responsible  to  anyone  receiving  an  injury  through  a  breach 
of  his  official  duty,  unless  he  acts  maliciously  and  wilfully  wrong, 
or  clearly  abuses  his  discretion  to  the  extent  of  acting  unfaithfully 
and  in  bad  faith. 

10.  In  an  action  by  ah  injured  party  against  the  surety  on  the 
bond  of  the  bank  commissioner  executed  under  sec.  191,  Bev.  Codes, 
for  failure  of  mid  commissioner  to  faithfully  perform  his  duty, 
it  is  not  necessary  to  first  proceed  and  have  the  damages  of  the 
injured  party  adjudged  against  the  commissioner. 

11.  Under  a  joint  and  several  bond  executed  pursuant  to  sec. 
191,  Bev.  Codes,  it  is  not  necessary  to  sue  jointly  the  principal 
and  surety,  but  suit  may  be  maintained  against  either  severally. 

12.  Eeld,  that  the  complaint  herein  states  a  cause  of  action. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Blaine  County.    Hon.  Edward  A.  Walters,  Judge. 

•     Action  by  the  state  to  recover  on  a  surety  company's  bond. 
Judgment  for  the  plaintiff.    Judgment  affirmed. 

Richards  &  Haga  and  McKeen  F.  Morrow,  for  Appellant. 

When  a  citizen  of  another  state  files  a  petition  and  bond 
in  due  form  and  gives  the  required  notice  for  the  removal  of 
a  cause  to  the  federal  court  on  the  ground  of  diversity  of  citi- 
zenship, the  time  within  which  defendant  must  plead  further 
is  governed  by  federal  law.     (Sec.  29,  The  Judicial  Code.) 

The  attempt  of  state  courts  to  exercise  jurisdiction  over 
causes  after  the  federal  court  assumed  jurisdiction,  or  while 
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the  federal  court  has  the  question  of  its  jurisdiction  under 
consideration,  has  been  condemned  repeatedly  by  the  higher 
courts.  (Ches,  &  Ohio  By.  Co.  v.  McCabe,  213  U.  S.  207,  29 
Sup.  Ct.  430,  53  L.  ed.  766;  Coeur  d'Alene  Ry,  &  Nav.  Co,  v. 
Spalding,  6  Ida.  97,  53  Pac.  107 ;  Dillon,  Removal  of  Causes, 
5th  ed.,  p.  158.) 

The  petition  for  removal  and  the  accompanying  motion  or 
application  for  an  order  of  removal  constitute  appearance  and 
pleading  within  the  meaning  and  intent  of  the  state  law  gov- 
erning the  authority  of  the  clerk  to  enter  default,  and  no  de- 
fault can  be  entered  by  the  clerk  until  the  petition  has  been 
finally  denied  or  overruled.  {Mattoon  v.  Hinkley,  33  111.  208 ; 
State  V.  outings,  35  Md.  169 ;  Osprey  v.  Jenkins,  9  Mo.  643 ; 
Atchison  T.  &  S.  F.  By.  Co.  v.  Lambert,  31  Okl.  300,  Ann.  Cas. 
1913E,  329,  121  Pac.  654;  6  Ency.  PI.  &  Pr.  93;  23  Cyc.  757.) 

The  petition  for  removal  is  a  plea  to  the  jurisdiction  of  the 
court,  and  in  overruling  a  petition  or  motion  for  the  removal 
of  a  cause  the  rule  of  respondeat  ouster  obtains,  and  the  order 
should  be  that  defendant  plead  further  within  the  time  fixed 
by  the  court,  and  until  the  expiration  of  such  time  no  default 
can  be  entered  against  defendant.  {Kelly  v.  Van  Austin,  17 
Cal.  564;  Reinhart  v.  Lugo,  86  Cal.  395,  21  Am.  St.  52,  24  Pac. 
1089;  6  Ency.  PI.  &  Pr.  80;  1  Black  on  Judgments,  2d  ed., 
sec.  13;  1  Freeman  on  Judgments,  4th  ed.,  sec.  7;  Trow  v. 
Messer,  32  N.  H.  361 ;  Cooke  v.  Crawford,  1  Tex.  9,  46  Am. 
Dec.  92yRobb  v.  Parker,  4  Heisk.  (Tenn.)  58;  Kamp  v.  Bart- 
lett,  164  111.  App.  338.) 

A  simple  default  should  be  vacated  in  furtherance  of  jus- 
tice and  on  such  terms  as  may  be  proper.  {McFarlane  v.  Mc- 
Farlane,  45  Or.  360,  77  Pac.  837 ;  HaU  v.  McCan,  62  Or.  556, 
126  Pac.  5;  Cutler  v.  Haycock,  32  Utah,  354,  90  Pac.  897; 
Melde  v.  Reynolds,  129  Cal.  308,  61  Pac.  932 ;  Oreene  v.  Mon- 
tana Brewing  Co.,  32  Mont.  102,  79  Pac.  69S;8taley  v.  O'Day, 
22  Cal.  App.  149, 133  Pac.  620;  Douglas  v.  Badger  State  Mine, 
41  Wash.  266,  83  Pac.  178,  4  L.  R.  A.,  N.  S.,  196.) 

The  application  for  vacating  the  default  entered  against 
defendant  shows  both  mistake,  inadvertence,  surprise  and  ex- 
cusable neglect,  and  the  trial  court  erroneously  assumed  it  had 
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no  diBeretioD  in  the  matter.  Statutes  should  be  liberally  con- 
strued with  the  view  to  determining  causes  on  the  merits. 
(Rev.  Codes,  sees.  4,  4225,  4226,  4228,  4229  and  4231 ;  Shreve 
V.  Cheesman,  69  Fed.  785,  16  C.  C.  A.  413 ;  Flagg  v.  Puter- 
haugh,  98  Cal.  134,  32  Pac.  863;  Smith  v.  Whittier,  95  Cal. 
279,  30  Pac.  529 ;  Wallace  v.  Okolona  Savings'  Inst,  Co,,  49 
Miss.  616,  620.) 

The  cause  was  removable  to  the  federal  court,  and  an  order 
should  have  been  made  transferring  it.  (Ex  parte  Nebraska, 
209  U.  S.  436,  28  Sup.  Ct.  581,  52  L.  ed.  876 ;  Troy  Bofik  v. 
WKiiehead  &  Co,,  222  U.  S.  39,  32  Sup.  Ct.  9,  56  L.  ed.  81; 
Illinois  Central  B.  Co.  v.  Adams,  180  U.  S.  28,  21  Sup.  Ct.  251, 
45  L.  ed.  410.) 

The  liability  of  the  surety  on  this  bond  does  not  extend  to 
the  general  public  depositing  money  in  the  banks  of  the  state. 
(Ida.  Rev.  Codes,  sees.  191,  194,  3000,  3001,  3003,  3005  and 
3004.)  Sec.  191,  Rev.  Codes,  requires  all  damages  against  the 
bank  commissioner  to  be  adjudged  against  such  bank  commis- 
sioner before  the  surety  of  such  commissioner  can  be  held 
liable.  ( Umbreit  v.  American  Bonding  Co,,  144  Wis.  611,  129 
N.  W.  789 ;  Western  Assvramce  Co,  v,  Klein,  48  Neb.  904,  67 
N.  W.  873 ;  Blaufus  v.  People,  69  N.  Y.  107,  25  Am.  Rep.  148; 
Webb  V.  Bidwell,  15  Minn.  484;  United  States  v,  Irwin,  127 
U.  S.  125,  8  Sup.  Ct.  1033,  32  L.  ed.  99;  Sans  v.  City  of  New 
York,  31  Misc.  Rep.  559,  64  N.  Y.  Supp.  681 ;  New  Orleans  Nat. 
Banking  Assn.  v,  Adams,  3  Woods,  21,  Fed.  Cas.  No.  10,184; 
BrowneU  v.  Greenwich,  44  Hun  (N.  Y.),  611,  8  N.  Y.  St.  Rep. 
6;  Wirt  V,  Peck,  184  Fed.  54,  107  C.  C.  A.  16;  Tyler  Min,  Co. 
V,  Last  Cliance  Kin,  Co.,  90  Fed.  15,  32  C.  C.  A.  498;  Brow^i- 
ing  V.  Porter,  12  Fed.  460,  2  McCrary,  581.)  Sec.  3005  im- 
poses unusually  severe  penalties  on  the  commissioner  if  he 
proceeds  against  a  bank  without  reasonable  cause.  In  view 
of  such  penalties  a  very  strong  showing  should  be  required 
before  any  court  would  be  justified  in  holding  the  commis- 
sioner liable  for  an  abuse  of  discretion  in  failing  to  close  a 
bank.  {Beed  v.  Conway,  20  Mo.  22 ;  Jenkins  v.  Waldron,  11 
Johns.  (N.  Y.)  114,  6  Am.  Dec.  359.) 
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On  official  bonds  there  can  be  no  liability  and  no  recovery 
witBout  malice  alleged  and  proved.  {Wheeler  v.  Patterson, 
1  N.  H.  88,  8  Am.  Dec.  41 ;  Weaver  v.  Devendarf,  3  Denio 
(N.  Y.),  120;  Wilson  v.  Mayor,  1  Denio  (N.  T.),  599,  43  Am. 
Dec.  719;  Venderheyden  v.  Young,  11  Johns.  (N.  T.)  160; 
State  V.  Chadivick,  10  Or.  465.) 

The  duties  of  the  bank  commissioner  under  sec.  3005,  Bev. 
Codes,  are  not  ministerial.  They  are  of  a  highly  discretionary 
character.  {State  ex  rel.  Irvine  v.  Brooks,  14  Wyo.  393,  84 
Pac.  488,  7  Ann.  Cas.  1108,  6  L.  R.  A.,  N.  S.,  750.) 

The  official  is  not  liable  in  damages  for  either  error  of  judg- 
ment, incompetency  or  mistakes  of  law  or  fact.  {Hoke  v. 
Henderson,  15  N.  C.  1,  25  Am.  Dec.  677 ;  Edwards  v.  United 
States,  103  U.  S.  471,  26  L.  ed.  314;  United  States  v.  McClane, 
74  Fed.  153 ;  Gould  v,  Hammond,  10  Fed.  Cas.  No.  5636 ;  Pratt 
V.  Gardner,  2  Cush.  (Mass.)  63,  48  Am.  Dec.  652;  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  131 ;  Rains  v.  Simpson,  50  Tex. 
495,  32  Am.  Rep.  609;  Spalding  v.  Yilas,  161  U.  S.  483,  16 
Sup.  Ct.  631,  40  L.  ed.  780.) 

J.  H.  Peterson,  Attorney  General,  for  the  State,  and  Sulli- 
van &  Sullivan,  for  Respondent. 

Default  cannot  be  set  aside  by  reason  of  mistake  of  law. 
(1  Black  on  Judgments,  sees.  335,  340a;  Freeman  on  Judg- 
ments, sees.  58,  508 ;  17  Am.  &  Eng.  Ency.  Law,  831,  833 ;  6 
Ency.  PI.  &  Pr.  167;  23  Cyc.  938,  939;  Smith  v.  Pelton  Water 
Wheel  Co,,  151  Cal.  394,  90  Pac.  934 ;  Allen  v.  Continental  Ins. 
Co.,  97  111.  App.  164;  Keenan  v.  DaniMs,  18  S.  D.  102,  99 
N.  W.  853;  Piano  Mfg.  Co.  v.  Murphy,  16  S.  D.  380,  102  Am, 
St.  692,  92  N.  W.  1072 ;  McDaniels  v.  Bank  of  Rutland,  29  Vt. 
230,  70  Am.  Dec.  406,  412;  Phifer  v.  Travelers'  Ins.  Co.,  123 
N.  C.  405,  31  S.  E.  715.) 

There  can  be  no  relief  against  mistake  of  law.  {WUmer" 
ding  v.  Corbin  Banking  Co.,  126  Ala.  268,  28  So.  640;  Early 
V.  Bard,  93  App.  Div.  476,  87  N.  Y.  Supp.  650;  City  of  Nobles- 
vUle  v.  NoblesviUe  Gas  etc.  Co.,  157  Ind.  162,  60  N.  E.  1032; 
Mouser  v.  Harmon,  96  Ky.  591,  29  S.  W.  448;  Cox  v.  Arm- 
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strong  (Ky.),  43  S.  W.  189;  Mantle  v.  Casey,  31  Mont.  408, 
78  Pac.  591;  DorUan  v.  Thompson  Falls  Copper  etc,  Co,,  42 
Mont.  257,  112  Pac.  445 ;  Willobum  Ranch  Co,  v,  Yegen,  45 
Mont.  254,  122  Pac.  915.)  The  early  decisions  of  California, 
under  a  statute  identical  with  ours,  should  be  followed  in  con- 
struing the  word  ''mistake"  in  sec.  4229,  Rev.  Codes.  {Chase 
V.  Swain,  9  Cal.  IZO-,  People  v.  Bains,  23  Cal.  128.) 

This  court  in  Morbeck  v.  Bradford-Kennedy  Co,,  19  Ida.  83, 
113  Pac.  89,  has  passed  upon  this  question  of  a  ''mistake  of 
law''  not  being  suflScient  to  set  aside  a  default.  (See,  also, 
Donovan  v.  Miller,  12  Ida.  600,  88  Pac.  82,  10  Ann.  Cas.  444, 
9  L.  E.  A.,  N.  S.,  524.) 

Under  sec.  4229,  to  set  aside  simple  default,  it  is  necessary 
to  show  mistake,  inadvertence,  surprise  or  excusable  neglect. 

"If  on  the  face  of  the  record,  including  the  petition  for 
removal  of  a  cause,  the  suit  does  not  appear  to  be  a  removable 
one,  the  state  court  is  not  bound  to  surrender  jurisdiction,  but 
may  proceed  as  if  no  application  for  rem<tval  had  been  made." 
{Missouri  K.  &  T,  By.  Co.  v.  Chappell,  206  Fed.  688 ;  Phoenix 
Ins,  Co.  V,  Pechner,  95  U.  S.  183,  24  L.  ed.  427;  Yulee  v.  Vose, 
99  U.  S.  539,  25  L.  ed.  355 ;  Kern  v.  Huidelcoper,  103  U.  S.  485, 
26  L.  ed.  354;  Gregory  v.  Hartley,  113  U.  S.  742,  5  Sup.  Ct. 
743,  28  L.  ed.  1150;  Stone  v.  South  Carolina,  117  U.  S.  430, 
6  Sup.  Ct.  799,  29  L.  ed.  962,  963;  Crehore  v.  Ohio  etc.  By. 
Co.,  131  U.  S.  240,  9  Sup.  Ct.  692,  33  L.  ed.  144,  145;  Chesa- 
pedke  dk  0.  By.  Co.  v,  McCabe,  213  U.  S.  207,  29  Sup.  Ct.  430, 
53  L.  ed,  765 ;  Springer  v.  Howes,  69  Fed.  849 ;  Monroe  v.  WilU 
iamson,  81  Fed.  977,  984;  Eisennumn  v.  Delemar's  Nevada 
Gold  Min,  Co.,  87  Fed.  248;  Fife  v,  WhitteU,  102  Fed.  537; 
Dalton  V,  Milwaukee  M.  Ins.  Co,,  118  Fed.  881 ;  McAlister  v. 
Chesapeake  &  0.  By.  Co.,  157  Fed.  740,  85  C.  C.  A.  316,  13 
Ann.  Cas.  1068 ;  Phillips  v.  Western  Terra  Cotta  Co.,  174  Fed. 
873;  Mannington  v.  Hocking  Val.  By.  Co.,  183  Fed.  133; 
Stevenson  v.  Illinois  Cent,  B,  Co,,  192  Fed.  956 ;  Hansford  v. 
Stone-Or dean-Wells  Co.,  201  F^d.  185;  Texas  &  P.  By.  Co. 
V.  McAllister,  59  Tex.  349;  McWhinney  v.  Brinker,  64  Ind. 
360;  Illinois  Cent,  B,  B,  Co,  v,  Le  Blanc,  74  Miss.  626,  21  So. 
748;  Hickman  v,  Missouri  etc.  By.  Co.,  151  Mo.  644,  52  S.  W. 
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351;  White  v.  Holt,  20  W.  Va.  792;  Hayes  v.  Todd,  34  Pla. 
233,  15  So.  752 ;  Western  Union  Tel  Co.  v,  Griffith,  104  Ga. 
56,  30  S.  B.  420;  Bixhy  v.  Blair,  56  Iowa,  416,  9  N.  W.  318; 
Stone  V.  Sargent,  129  Mass.  503,  510;  Howard  v.  Southern  By. 
Co.,  122  N.  C.  944,  29  S.  B.  778;  Howard  v.  Stewart,  34  Neb. 
765,  52  N.  W.  714;  Southern  Pac.  R.  Co.  v.  Superior  Court, 
63  Cal.  607,  612;  Knott  v.  McGUvray,  124  Cal.  128,  56  Pac. 
789 ;  Golden  v.  Northern  Pac,  By.  Co.,  39  Mont.  435,  104  Pac. 
549,  18  Ann.  Cas.  886,  34  L.  R.  A.,  N.  S.,  1154;  Debnam  v. 
Southern  Bell  Tel  etc.  Co.,  126  N.  C.  831,  36  S.  E.  269,  65 
L.  R.  A.  915 ;  Western  Coal  &  Min,  Co.  v.  Osborne,  30  Okl. 
235,  119  Pac.  973 ;  Chicago  etc.  By.  Co.  v.  BrazzeU,  33  Okl. 
122,  124  Pac.  40;  Black's  Dillon,  Removal  of  Causes,  sees.  190, 
191;  Faust  on  Federal  Procedure,  579;  Moon's  Removal  of 
Causes,  sec.  177;  2  Foster's  Fed.  Prac,  sec.  391 ;  2  Rose's  Code 
of  Fed.  Prac,  sec.  1138  (e),  (g) ;  10  Ency.  of  U.  S.  Sup.  Ct. 
Reps.  704,  705;  18  Ency.  PI.  &  Pr.  338,  351;  34  Cyc.  1305, 
1308;  A  Federal  Equity  Suit  (Simkins),  806;  Coeur  d'Alene 
By.  etc.  Co.  v.  Spalding,  6  Ida,  97,  53  Pac.  107.) 

"If  a  litigant  desires  to  have  a  cause  removed  from  the  state 
court  to  the  United  States  court,  he  has  the  right  to  have  it 
so  removed  if  he  has  sufficient  grounds  therefor;  but  if  he  has 
not  sufficient  grounds,  and  undertakes  to  secure  a  removal  and 
fails,  he  must  take  the  consequences."  {Finney  v.  American 
Bonding  Co.,  13  Ida.  534,  90  Pac.  859,  91  Pac.  318;  MUls  v. 
American  Bonding  Co.,  13  Ida.  556,  91  Pac.  381.) 

The  rule  under  the  cases  cited  by  appellant,  where  indi- 
viduals are  sureties,  does  not  apply  to  companies  engaged  in 
the  surety  business  for  hire.  (23  Am.  &  Eng.  Ann.  Cas.  1087 ; 
Atlantic  Trust  etc.  Co.  v.  Laurinburg,  163  Fed.  690,  90  C.  C.  A. 
274;  American  Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup.  Ct. 
552,  42  L.  ed.  977 ;  Hull  v.  Massachusetts  etc.  Ins.  Co.,  86  Kan. 
342,  120  Pac.  544;  Bute  v.  Anderson,  160  Mo.  App.  347,  142 
S.  W.  358.) 

**In  an  action  on  a  joint  and  several  bond;  all  or  any  of  the 
sureties  may  be  sued."  {State  v.  McDonald,  4  Ida.  468,  95 
Am.  St.  137, 40  Pac.  312.) 
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The  amendment  to  sec.  29  of  the  New  Judicial  Code  does 
not  contemplate  that  the  state  court  must  accept  a  petition  for 
removal,  suflScient  or  insuflBcient,  but  the  procedure  remains 
the  same.  (Goins  v.  Southern  Pac,  Co.,  198  Fed.  432;  Hans^ 
ford  V.  Stone-Ordean-Wells  Co.,  201  Fed.  185 ;  United  States 
V.  Sessions,  205  Fed.  502,  123  C.  C.  A.  570;  Missouri  K.  dk  T. 
Ry.  Co.  V.  Chappell,  206  Fed.  688 ;  Loland  v.  Northwest  S.  Co., 
209  Fed.  626;  Wanner  v.  Bissinger  d  Co.,  210  Fed.  96;  John- 
son V.  Butte  etc.  Copper  Co.,  213  Fed.  910;  2  Foster's  Fed. 
Prac,  p.  1829,  note.) 

W.  B.  Davidson  and  Wm.  C.  Bristol,  Amid  Curiae. 

An  individual  has  no  right  of  action  against  a  public  officer 
for  breach  of  duty  owing  to  the  public  only,  even  though  such 
individual  is  specially  injured  thereby.  {Gorman  v.  Com- 
missioners, 1  Ida.  655;  Worden  v.  Witt,  4  Ida.  404,  95  Am. 
St.  70,  39  Pac.  1114;  People  v.  Hoag,  54  Colo.  542,  131  Pac. 
400,  45  L.  R.  A.,  N.  S.,  824 ;  MUler  v.  Ouray  E.  L.  &  Power  Co., 
18  Colo.  App.  131,  70  Pac.  447;  Colorado  Paving  Co.  v. 
Murphy,  78  Fed.  28,  23  C.  C.  A.  631,  37  L.  R.  A.  630;  Ryus 
V.  Gruble,  31  Kan.  767,  3  Pac.  518;  State  v.  Harris,  89  Ind. 
363,  46  Am.  Rep.  169;  Moss  v.  Cummings,  44  Mich.  359,  6 
N.  W.  843 ;  School  District  No.  80  v.  Burress,  2  Neb.  tJnof . 
554,  89  N.  W.  609;  Board  v.  Bladen,  113  N.  C.  379,  18  S.  E. 
661 ;  Lowe  V.  Guthrie,  4  Okl.  287,  44  Pac.  198 ;  Dysart  v.  Lurty, 
3  Okl.  601,  41  Pac.  724;  McPhee  v.  United  States  Fidelity  etc. 
Co.,  52  Wash.  154,  132  Am.  St.  958,  100  Pac.  174,  21  L.  R.  A., 
N.  S.,  535;  Foster  v.  Malberg,  119  Minn.  168,  Ann.  Cas. 
1914A,  1116,  137  N.  W.  816;  Cottam  v.  Oregon  City,  98  Fed. 
570;  South  V.  Maryland,  18  How.  (U.  S.)  396,  15  L.  ed.  433.) 

TRUITT,  J.— This  action  was  brought  by  the  state  of  Idaho 
for  the  use  and  benefit  of  fifty-five  depositors,  or  their  as- 
signees, in  the  Idaho  State  Bank  at  Hailey  against  the  Ameri- 
can Surety  Company  of  New  York  as  surety  on  the  bond  of 
William  G.  Cruse,  former  bank  commissioner  of  the  state  of 
Idaho,  for  the  failure  of  said  Cruse  to  faithfully  discharge 
the  duties  of  his  office.     Said  depositors  are  among  those  who 
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made  deposits  during  the  last  four  months  the  bank  was  open, 
and  subsequent  to  the  time  said  Cruse  had  knowledge  of  its 
unsafe  and  insolvent  condition  and  subsequent  to  May  12, 
1910,  which  latter  date  was  one  year  after  said  bank  com- 
missioner's last  examination  of  said  bank. 

It  is  not  claimed  in  this  action  that  the  deposits  of  these 
depositors  or  other  depositors  prior  to  May  12,  1910,  could 
be  recovered.  On  May  15,  1909,  a  bond  was  executed  by  said 
William  O.  Cruse,  as  principal,  and  the  American  Surety 
Company  of  New  York,  as  surety,  as  required  by  sec.  191, 
Rev.  Codes,  conditioned  as  follows : 

**Now,  therefore,  if  the  said  William  Q.  Cruse  shall  well, 
faithfully  and  impartially  discharge  the  duties  of  his  office 
and  pay  over  to  the  person  entitled  by  law  to  receive  it,  all 
money  coming  into  his  hands  by  virtue  of  his  office,  and  that 
he  will  pay  any  and  all  damages  and  costs  that  may  be  urged 
against  him,  under  the  provisions  of  chap.  12,  title  2,  Political 
Code,  and  chap.  13,  title  4,  of  the  Civil  Code  of  Idaho,  and 
shall  well  and  truly  perform  all  the  duties  of  such  office  re- 
quired by  any  law  to  be  enacted  subsequent  to  the  execution 
of  this  bond,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. " 

The  plaintiff  to  and  for  the  use  of  certain  parties  claims 
the  right  to  bring  this  action  under  sec.  295,  Rev.  Codes,  which 
is  as  follows : 

"Every  official  bond  executed  by  any  officer  pursuant  to 
law,  is  in  force  and  obligatory  upon  the  principal  and  sureties 
therein  to  and  for  the  state  of  Idaho,  and  to  and  for  the  use 
and  benefit  of  all  persons  who  may  be  injured  or  aggrieved  by 
the  wrongful  act  or  default  of  such  officer  in  his  official  capa- 
city, and  any  person  so  injured  or  aggrieved  may  bring  suit 
on  such  bond,  in  his  own  name,  without  an  assignment 
thereof." 

It  is  alleged  in  the  complaint  that  on  August  31,  1910,  the 
Idaho  State  Bank  of  Hailey  closed  its  doors  and  suspended 
payment  and  had  been  unable  to  meet  the  demands  of  its 
creditors  and  has  been  in  the  hands  of  a  receiver  ever  since; 
that  William  G.  Cruse  was  appointed  state  bank  commissioner 
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on  March  6,  1909 ;  that  said  Cruse  and  the  American  Surety 
Co.  executed  a  bond  conditioned  as  required  by  said  sec.  191, 
Rev.  Codes. 

The  7th  and  8th  paragraphs  of  said  complaint  are  as 
follows : 

"VII.  That,  under  the  provisions  of  chap.  12,  title  4  of 
the  Civil  Code  of  Idaho,  it  was,  among  other  things,  provided 
that  it  shall  be  the  duty  of  the  bank  commissioner,  when  he 
shall  deem  it  necessary,  and  at  least  once  in  each  year,  with- 
out previous  notice,  to  visit  and  make  complete  report  and 
examination  of  the  affairs  of  each  bank  falling  within  the  pro- 
visions of  said  chapter,  which  included  the  said  Idaho  State 
Bank. 

"VIII.  That,  notwithstanding  the  obligations  of  said  bond, 
the  said  William  G.  Cruse,  after  the  making  of  said  bond 
and  during  and  before  the  expiration  of  his  said  office,  as 
aforesaid,  did  not  well,  faithfully,  and  impartially  discharge 
the  duties  of  his  said  office,  according  to  law  and  the  pro- 
visions of  said  chapter,  nor  did  he  observe,  fulfill  and  perform 
the  said  conditions  of  said  bond,  but,  on  the  contrary,  he 
wholly  failed,  neglected,  omitted  and  refused  so  to  do,  and 
acted  unfaithfully,  improperly  and  illegally  in  this: 

"First,  That  said  W.  G.  Cruse  did  not,  at  least  once  in 
each  year  during  his  said  term  of  office,  without  notice,  visit 
and  make  a  complete  report  and  examination  of  the  affairs 
of  said  bank,  as  he  made  an  examination  on  the  12th  day  of 
May,  1909,  and  did  not  thereafter  visit  and  make  another  ex- 
amination thereof  until  the  31st  day  of  August,  1910,  the  day 
he  caused  said  bank  to  close  its  doors  and  suspend  payment; 

"Second,  That,  further,  on  or  about  the  12th  day  of  May, 
1910,  and  for  some  time  prior  thereto,  said  William  G.  Cruse 
had  knowledge  of  the  unsafe  condition  of  said  bank,  and  that 
the  same  was  being  conducted  contrary  to  the  provisions  of 
said  chapter  13,  title  4,  of  the  Civil  Code  of  Idaho,  and  that 
the  books  and  accounts  of  said  bank  were  being  falsified,  which 
should  have  caused  him  to  deem  it  necessary  to  visit  and 
make  a  complete  report  and  examination  of  its  affairs,  but, 
nevertheless,  he  failed,  neglected  and  omitted  so  to  do." 
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It  is  also  alleged  in  said  complaint  that  if  said  Cruse  had 
at  least  once  in  each  year  and  when  he  had  cause  to  deem  it 
necessary,  made  an  examination  of  said  bank,  he  would  have 
found  that  it  had  been  and  was  then  guilty  of  violating  each 
and  every  duty  and  requirement  prescribed  by  our  banking 
laws,  and  would  have  found  that  the  books  were  then  falsified 
in  many  items  and  accounts,  these  items  being  specifically 
enumerated,  and  that  he  would  have  then  and  there  found 
reasonable  cause  to  consider  said  bank  insolvent;  that  when  he 
had  found  such  a  condition,  which  he  would  have  found  had  he 
made  an  examination,  it  would  have  been  obligatory  upon  him 
in  the  discharge  of  his  duties  to  have  closed  said  bank  and 
applied  immediately  in  his  ofScial  capacity  for  the  appoint^ 
ment  of  a  receiver  of  said  bank ;  that  by  reason  of  the  failure 
of  said  Cruse  to  faithfully  and  impartially  discharge  his 
duties,  certain  depositors,  for  whose  benefit  this  action  was 
brought,  who  had  deposited  certain  sums  in  said  bank  subse- 
quent to  May  12,  1910,  suffered  loss  and  damage  in  certain 
specified  amounts  by  reason  of  the  failure,  neglect  and  omis^ 
sion  of  said  Cruse  to  faithfully  and  impartially  discharge  the 
duties  of  his  office.  Then  followed  the  usual  allegations  of 
ownership  of  the  amount  in  controversy,  and  the  demand,  and 
that  the  sums  had  not  been  paid,  that  no  dividends  had  been 
declared  by  any  of  the  receivers  of  said  bank,  and  that  the 
different  amounts  due  said  depositors  had  been  wholly  lost 
to  them. 

There  are  forty-seven  separate  and  distinct  causes  of  action 
stated  in  said  complaint,  and  each  cause  of  action  is  for  an 
amount  less  than  $2,000. 

The  record  in  this  case  shows  that  the  defendant  before  its 
time  for  appearance  had  expired  in  the  lower  court,  filed  a 
petition  and  bond  for  the  removal  of  said  cause  to  the  United 
States  district  court,  but  did  not  file  any  demurrer  or  appear- 
ance in  the  state  court  therewith,  or  within  the  statutory  time 
allowed  to  plead  in  said  court ;  that  the  time  for  appearance 
in  the  state  court  expired  on  October  14,  1912 ;  that  on  Octo- 
ber 7th  plaintiff  was  served  with  notice  of  a  motion  for 
removal  and  in  said  notice  the  plaintiff  was  notified  that  the 
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defendant  would,  on  October  14,  1912,  at  1 :30  P.  M.,  at  the 
courthouse  in  Hailey,  move  for  an  order  of  removal  of  said 
cause  to  the  United  States  district  court  of  Idaho.  In  re- 
sponse to  said  notice,  counsel  for  plaintiff  went  from  Boise 
to  Hailey  to  appear  on  the  day  designated  in  said  notice,  to 
protest  against  and  oppose  an  order  for  said  removal.  At 
the  time  noted,  to  wit,  1:30  P.  M.,  of  October  14th,  counsel 
for  plaintiff  appeared  before  the  district  court  at  Hailey, 
Idaho.  No  one  appeared  on  behalf  of  defendant,  and  the 
hearing  upon  defendant's  motion  was  continued  at  the  re- 
quest of  counsel  for  plaintiff  until  the  following  '-^y  at  1:30 
P.  M.,  for  the  purpose  of  giving  counsel  for  defendant  an 
opportunity  to  be  present  at  said  hearing.  Counsel  for  plain- 
tiff again  appeared  in  said  court  at  the  time  fixed  for  hearing 
said  motion  on  that  day,  but  no  one  appeared  therein  for 
the  defendant.  The  court  then  heard  counsel  for  plaintiff, 
and  being  of  the  opinion  that  the  cause  was  not  removable, 
it  made  an  order  denying  the  removal,  a  part  of  which  order 
is  as  follows:  **It  is  hereby  ordered  that  the  said  petition 
and  application  on  behalf  of  said  defendant  be,  and  the  same 
is,  hereby  denied.  Upon  request  of  counsel  for  plaintiff,  it  is 
further  ordered  that  this  court,  upon  proper  showing,  will 
again  hear  the  matter  on  a  motion  of  defendant  to  vacate  and 
set  aside  the  order  herein  made,  if  said  motion  be  made  within 
proper  time." 

It  thus  appears  that  the  plaintiff  could  have  had  default  in 
said  case  entered  on  October  15,  1912,  because  no  appearance 
had  been  made  by  answer,  demurrer  or  otherwise,  in  said 
court  at  that  time  by  the  defendant.  On  October  16th,  no 
appearance  by  the  defendant  having  been  made,  plaintiff  filed 
a  praecipe  for  default  which  was  duly  entered  by  the  clerk  of 
said  court,  and  thereupon  judgment  of  default  was  entered 
by  said  clerk.  On  October  17th,  three  days  after  plaintiff 
was  noticed  for  the  hearing  on  removal,  counsel  for  defendant 
telegraphed  or  telephoned  requesting  a  hearing  to  set  aside 
the  order  of  the  court  theretofore  made  denying  the  removal 
of  said  cause,  which  request  was  granted.  The  matter  was 
thereafter  duly  argued  by  respective  counsel  and  at  the  close 
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thereof  counsel  for  plaintiff,  in  the  presence  of  counsel  for 
defendant,  stated  in  open  court  that  a  default  had  already 
been  entered  by  the  clerk  in  said  case. 

The  court  on  October  30th  refused  to  alter  its  former  order 
of  October  15th  or  to  set  the  same  aside,  and  an  order  to  this 
effect  was  thereafter  duly  entered.  The  defendant  then  pro- 
ceeded on  October  28th  and  filed  its  record  of  removal  of 
said  cause  in  the  United  States  district  court.  The  plaintiflE 
thereupon  moved  to  remand  to  the  state  court,  which  motion 
was  granted  by  the  United  States  district  court,  and  an  order 
to  that  effect  transmitted  and  filed  in  said  federal  court  on 
December  10,  1912.  On  December  10,  1912,  after  the  United 
States  court  had  remanded  said  cause  and  after  the  state  court 
had  refused  to  set  aside  the  default  therein,  and  fifty-seven 
days  after  its  time  had  expired  to  appear  in  the  state  court, 
being  ninety-seven  days  after  defendant  was  served,  for  the 
first  time  it  entered  its  appearance  in  the  state  court  by  filing 
a  demurrer.  On  December  10,  1912,  the  defendant,  besides 
going  on  with  its  removal  proceedings  in  the  United  States 
district  court,  filed  a  motion  in  the  state  court  to  set  aside 
said  default.  A  hearing  was  had  on  said  motion  on  Novem- 
ber 9,  1912,  and  the  court  on  December  11th  refused  to  set 
aside  the  default  of  the  clerk,  but  granted  the  motion  of  de- 
fendant to  set  aside  the  judgment  on  said  default  entered  by 
the  clerk.  On  December  12,  1912,  the  defendant  filed  a  re- 
newal of  said  motion  in  the  state  court  to  set  aside  said  default. 
Objections  to  a  hearing  of  the  renewal  motion  wer^  filed  by 
plaintiff,  but  were  overruled  by  the  court  and  a  full  hearing 
granted.  Upon  this  hearing,  all  of  the  grounds  urged  by  de- 
fendant were  fully  presented  and  considered  by  the  court, 
and  another  order  was  thereafter  entered  by  it,  denying  the 
renewal  motion  to  set  aside  said  default. 

On  May  20,  1913,  during  the  next  term  of  the  state  court, 
a  hearing  was  had  for  the  purpose  of  having  the  court  assess 
the  damages  in  said  case.  Proofs  were  submitted  over  the 
objection  of  counsel  for  the  defendant  who  was  present,  and 
the  damages  were  assessed  by  the  court  on  each  cause  of  action 
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and  judgment  entered,  and  from  that  judgment  this  appeal 
was  taken. 

Appellant  assigns  the  following  errors:  (1)  That  the  court' 
erred  in  not  holding  and  deciding  that,  appellant  having  filed 
a  petition  for  removal  of  the  cause  to  the  federal  court  and 
given  the  required  bond  and  notice,  the  time  for  defendant 
to  plead  was  extended  until  the  cause  was  remanded  to  the 
state  court;  (2)  That  the  court  erred  in  refusing  to  vacate  or 
set  aside  the  simple  default  entered  against  appellant  by  the 
clerk  of  the  court  on  October  16,  1912;  (3)  ThatW  court 
erred  in  not  making  an  order  transferring  the  cause  to  the 
federal  court;  (4)  That  the  court  erred  in  entering  any  judg- 
ment against  appellant;  and  (5)  That  the  court  erred  in  not 
dismissing  the  action  at  plaintiff's  costs,  because  the  complaint 
did  not  state  facts  sufScient  to  constitute  a  cause  of  action 
against  the  defendant. 

These  assignments  of  alleged  error  are  so  related  that  they 
may  be  considered  under  three  heads,  viz.:  (1)  Error  of  the 
court  in  refusing  an  order  of  removal  of  the  cause  to  the 
federal  court,  and  error  of  the  clerk  in  entering  the  default 
against  defendant;  (2)  Error  of  the  court  in  refusing  to  set 
aside  said  default;  and  (3)  Error  of  the  court  in  holding  that 
the  complaint  stated  a  cause  of  action. 

The  alleged  error  of  the  court  as  to  refusing  the  order  of 
removal  and  alleged  error  in  regard  to  the  entering  of  default 
against  defendant  by  the  clerk  of  the  court  may  be  consid- 
ered together.  The  record  shows  that  the  default  was  taken 
after  the  expiration  of  the  statutory  time  to  plead  had  expired. 
But  counsel  for  appellant  contend  that  the  default  was  pre- 
maturely taken  because  of  the  removal  proceedings  in  the 
state  court;  that  the  filing  of  the  petition  and  bond  for  re- 
moval of  the  cause  to  the  United  States  court  constituted  a 
legal  appearance  in  said  action  in  the  state  court;  that  when 
the  state  court  entered  an  order  refusing  to  grant  the  re- 
moval, it  should  have  ordered  that  the  defendant  plead  fur- 
ther within  the  time  fixed  by  said  court,  or,  in  other  words, 
that  the  rule  respondeat  oiister  obtained,  and  that  the  filing 
of  said  petition  and  bond  for  removal  suspended  the  juris- 
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diction  of  the  state  court  until  the  cause  had  been  remanded 
to  said  court,  and  therefore  the  default  entered  by  the  clerk 
of  said  court  was  null  and  void  because  it  was  entered  be- 
tween the  filing  of  the  petition  for  removal  and  the  order  of 
the  federal  court  remanding  the  cause. 

The  above  contentions  of  appellant  are  without  merit  for 
the  reason  that  the  filing  of  the  petition  for  removal  and  the 
bond  is  not  an  appearance  in  the  state  court,  and  does  not 
extend  the  time  to  appear  therein.  The  defendant  might  have 
demurred  or  answered  at  the  time  it  filed  its  petition  for 
removal,  which  is  the  usual  practice,  without  prejudice  to 
its  petition  for  removal,  and  it  would  have  waived  no  right 
by  doing  so. 

These  points  were  distinctly  in  issue  in  the  case  of  Morbeck 
V.  Bradfordr-Kenned/y  Co.,  19  Ida.  83,  113  Pac.  89,  and  after 
full  consideration  it  was  in  that  case  held  as  above  set  forth, 
and  the  court  there  laid  down  the  correct  rule.  Not  having 
made  any  appearance  in  the  state  court  within  the  time  re- 
quired by  our  statute,  the  entry  of  default  by  the  derk  was 
within  the  scope  of  his  authority.  {Morbeck  v.  Bradford- 
Keniiedy  Co.,  supra,) 

The  contention  of  appellant  that  the  filing  of  the  petition 
and  bond  on  removal  was  an  appearance,  and  that  the  default 
was  prematurely  entered,  is  also  without  merit.  The  rule  of 
respondeat  oiLster  does  not  apply  in  such  cases.  If  the  state 
court  had  signed  an  order  for  removal  and  thereby  volun- 
tarily relinquished  its  jurisdiction,  appellant  might  with  some 
force  claim  that  a  default  entered  between  the  time  of  the 
filing  of  the  order  granting  a  removed  and  the  filing  of  the 
order  of  the  federal  court  remanding  the  cause  was  entered  by 
the  clerk  without  authority. 

In  this  respect  there  is  a  marked  difiference  between  the 
case  at  bar  and  the  Morbeck-Kennedy  case.  In  that  case  the 
state  court  voluntarily  relinquished  its  jurisdiction  for  a  time 
by  signing  an  order  for  the  removal,  while  in  the  case  at  bar 
the  state  court  considered  the  matter  and  refused  to  relin- 
quish its  jurisdiction,  entered  an  order  refusing  a  removal 
and  thereby  claimed  and  retained  its  jurisdiction.    This  dif- 
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ference  makes  the  reason  stronger  in  favor  of  sustaining  the 
default  herein  than  it  was  in  that  case,  since  in  the  case  at 
bar  there  was  at  no  time  a  break  in  the  jurisdiction  of  the 
state  court.  The  trial  court  all  the  time  had  jurisdiction  of 
this  action ;  it  refused  to  surrender  such  jurisdiction ;  it  acted 
consistently  throughout,  and  all  of  its  proceedings  were  valid. 
The  rule  is  well  settled  that  if  an  action  is  removable  and 
a  proper  petition  and  bond  filed  for  removal,  it  makes  no 
difference  whether  the  state  court  signs  an  order  removing 
the  cause  or  refusing  to  remove  it.  In  fact,  no  order  what- 
ever is  necessary  or  required  by  the  federal  law,  but  the 
defendant  can  proceed  and  file  his  record  for  removal  to  the 
federal  court  within  the  required  time  and  the  state  court 
cannot  legally  proceed  further  in  the  matter,  and  if  it  does 
proceed,  all  of  such  proceedings  are  void  in  case  the  cause  is 
removed.  On  the  other  hand,  if  the  action  is  one  which  the 
defendant  is  not  entitled  to  remove,  and  the  state  court,  as  in 
this  case,  refuses  to  relinquish  its  jurisdiction  by  ordering  a 
removal,  then  the  defendant  acts  at  his  peril  if  he  proceeds 
with  the  removal  and  does  not  protect  himself  in  the  state 
court,  as  all  proper  proceedings  in  the  state  court  will  be 
regular  and  valid  if  the  case  is  remanded.  So  the  contention 
that  the  mere  filing  of  a  petition  and  bond  on  removal, 
whether  the  same  be  a  case  which  the  defendant  is  entitled 
to  remove  or  not,  prevents  the  state  court  from  proceeding 
further  in  the  action,  is  untenable.  The  contentions  of  ap- 
pellant are  in  conflict  with  all  the  state  and  federal  decisions 
which  hold  that  a  state  court  is  not  bound  to  surrender  its 
jurisdiction  upon  petition  for  removal  until  a  case  has  been 
made  which  on  its  face  shows  that  the  petitioner  has  a  right 
to  a  transfer,  and  not  until  such  a  showing  is  made  is  the 
state  court  prohibited  by  the  federal  statutes  from  proceeding 
further  in  the  cause;  and  if  the  petition  in  connection  with 
the  pleadings  does  not  show  that  the  cause  is  removable,  the 
jurisdiction  of  the  state  court  is  not  ousted  and  its  subse- 
quent proceedings  are  valid.  (Phoenix  Ins.  Co.  v.  Pechner, 
95  U.  S.  183,  24  L.  ed.  427;  Amory  v.  Amory,  95  U.  S.  186, 
24  L.  ed.  428;  Gregory  v.  nartley,  113  U.  S.  742,  5  Sup.  Ct. 
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743,  28  L.  ed.  1150;  Stone  v.  State  of  South  Carolina,  117 
U.  S,  430,  6  Sup.  Ct.  799,  29  L.  ed.  962;  Burlington  etc.  Ry. 
Co.  V.  Dunn,  122  U.  S.  513,  7  Sup.  Ct.  1262,  30  L.  ed.  1159; 
Crehore  v.  Ohio  etc.  By.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692, 
33  L.  ed.  144;  Brown  v.  Nelson  cfe  Co.,  43  Fed.  614;  Chesapeake 
etc.  Ry.  Co.  v.  McCdbe,  213  U.  S.  207,  29  Sup.  Ct.  430,  53  L.  ed. 
765 ;  Springer  v.  Howes,  69  Fed.  850 ;  Monroe  v.  Williamson, 
81  Fed.  977  (984) ;  Mannington  v.  Hocking  Valley  Ry.  Co., 
183  Fed.  133;  Golden  v.  Nortliem  Pac.  Ry.  Co.,  39  Mont.  435, 
104  Pac.  549,  18  Ann.  Cas.  886,  34  L.  E.  A.,  N.  S.,  1154; 
Debnam  v.  Southern  Bell  Tel.  Co.,  126  N.  C.  831,  36  S.  E.  269, 
65  L.  E.  A.  915;  Chicago  etc.  Co.  v.  Brazzell,  33  Okl.  122,  124 
Pac.  40;  Dillon  on  Removal  of  Causes,  sec.  136;  Moon  on  Re- 
moval of  Causes,  sec.  177;  Foster's  Fed.  Prac,  sec.  391;  2 
Rose's  Code  of  Fed.  Prac,  sec.  1188  (c  and  g) ;  18  Ency.  Pi. 
&  Pr.  388,  351;  39  Cyc.  1305,  1308.) 

The  federal  court  having  decided  that  the  cause  was  not 
removable,  we  conclude  that  the  default  was  not  prematurely 
entered,  and  that  the  clerk  had  authority  to  enter  the  same. 
In  our  opinion,  the  Morbeck  case  is  conclusive  upon  the  ques- 
tion above  discussed,  to  wit,  the  legality  of  the  default  and 
the  question  of  the  removal  of  said  cause. 

Counsel  for  appellant  also  contend  that  the  court  erred  in 
refusing  to  vacate  and  set  aside  said  default  entered  by  the 
clerk. 

The  appellant  based  its  first  motion  to  set  aside  the  default 
on  the  ground  of  inadvertence,  surprise  and  excusable  neglect. 
The  excuse  offered  was  that  counsel  for  appellant  was  of  the 
opinion  that  it  was  not  necessary  for  it  to  plead,  answer  or 
demur  in  said  cause  in  the  $tate  court,  and  that  it  would 
have  thirty  days  after  duly  certified  copies  of  the  record  had 
been  filed  in  the  federal  ceurt  to  plead  in  that  court.  This 
excuse  was  one  of  a  mistake  of  law. 

In  1  Black  on  Judgments,  sec.  335,  it  is  stated:  "When 
statutes  authorize  the  vacation  of  a  judgment  entered  against 
a  party  through  his  'mistake,'  it  is  to  be  understood  that  they 
mean  a  mistake  of  fact.  Mistake  of  law — that  is,  the  party 'a 
ignorance  of  the  law,  or  mistake  as  to  his  legal  rights  or  duties 
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in  the  premises — will  not  warrant  the  setting  aside  of  the 
judgment.  *'  And  in  the  case  of  Piano  Mfg.  Co.  v.  Murphy, 
16  S.  D.  380,  102  Am.  St.  692,  92  N.  W.  1072,  it  is  held: 
"Where  a  defendant  suffered  a  default  by  reason  of  his  belief 
that  the  service  of  summons  made  by  plaintiff's  agent  was 
invalid  because  not  made  by  an  ofScer,  the  default  was  the 
result  of  a  mistake  of  law  and  therefore  not  ground  for  setting 
aside  the  judgment  as  procured  through  defendant's  mistake 
or  excusable  neglect.*' 

A  motion  to  renew  its  motion  to  vacate  said  default  was 
thereafter  filed  by  appellant,  and  a  further  excuse  offered, 
namely:  That  there  was  a  uniform  practice  and  custom  in 
said  state  court  that  when  motions,  demurrers  and  interlocu- 
tory matters  were  ruled  on  not  to  take  default  without  inquiry 
from  opposing  counsel  if  he  intended  to  proceed  further. 
This  was  met  by  plaintiff  with  an  affidavit  of  a  practicing 
attorney  in  said  district  court  to  the  effect  that  no  such  custom 
or  practice  prevailed  in  said  district  court.  But  even  if  this 
excuse  had  not  been  met  by  a  counter-affidavit,  we  question 
whether  the  practice  or  custom  in  a  state  court  could  be 
considered  by  this  court.  {PoweU  v.  Springston  Lumber  Co., 
12  Ida.  723,  88  Pac.  97.) 

It  was  recited  in  the  renewal  motion  that  it  would  be  based 
upon  the  records  and  files  and  upon  the  affidavit  filed  in  the 
first  motion.  On  said  renewal  motion  the  additional  excuse 
of  a  mistake  of  fact  and  the  excuse  of  a  mistake  of  law  above 
referred  to  were  fully  argued  and  considered  by  the  court. 
The  court,  on  hearing  said  renewal  motion,  considered  each 
and  every  ground  of  said  motion  and  thereupon  overruled  the 
same. 

Counsel  cites  many  cases  dealing  with  defaults  where  the 
defendant  did  not  appear  within  the  statutory  time  and  some 
valid  excuse  for  not  appearing  was  offered.  These  cases  were 
not  applicable  to  one  like  the  case  at  bar  where  the  defendant 
did  come  into  court  before  his  time  had  expired  to  plead,  and 
attempted  to  take  the  wrongful  procedure. .  In  such  a  case 
another  principle  is  involved;  that  is,  What  are  the  rights  of 
the  plaintiff  where  the  defendant  does  appear  and  attempts 
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to  gain  what  it  thinks  is  an  advantage  over  the  plaintiff  and 
a  benefit  to  defendant  ?  In  such  cases,  the  defendant  becomes 
an  actor;  it  is  aggressive  in  its  own  interests  and  seeks  to 
use  its  time  in  an  unlawful  procedure  for  its  own  advantage. 
It  is  then  that  courts  considering  the  rights  of  both  parties 
hold  that  the  plaintiff  cannot  be  charged  with  such  acts  of 
the  defendant,  and  in  dealing  with  substantial  justice  will 
require  the  defendant  to  assume  the  risk  and  consequences 
that  follow  its  wrongful  and  unsuccessful  procedure.  Under 
the  facts  of  this  case,  we  hold  that  the  trial  court  did  not 
err  in  refusing  to  set  aside  said  default. 

As  stating  these  views  and  showing  that  the  defendant  takes 
his  chances  when  he  attempts  to  remove  a  case  not  removable, 
and  that  this  question  is  well  settled  in  this  state,  see  Finney 
V.  American  Bonding  Co.,  13  Ida.  534,  90  Pac.  859,  91  Pac. 
318,  MUls  V.  American  Bonding  Co.,  13  Ida.  556,  91  Pac.  381, 
and  Morbeck  v.  Bradford-Kennedy  Co.,  supra.  The  views  of 
this  court  on  this  question  are  well  stated  in  the  Morbeck  case, 
as  follows:  **It  seems  to  us  proper  and  entirely  just  to  both 
litigants  to  hold  that  when  a  defendant  petitions  for  the  re- 
moval of  a  cause  from  a  state  to  a  federal  court,  he  becomes 
the  actor  in  that  particular,  and  that  he  must  assume  the 
risk  and  consequences  that  follow  if  he  is  unsuccessful  and  in 
the  meanwhile  has  failed  to  protect  and  preserve  his  right 
under  the  state  statute  and  rules  of  practice  prevailing  in  the 

state  court The  fact  that  appellants  exhausted  a  part 

of  their  time  in  a  vain  endeavor  to  get  out  of  the  state  court 
into  the  federal  court  \&  neither  the  fault  of  the  law,  the 
courts,  nor  the  adverse  party.  If  they  saw  fit  to  exhaust  a 
part  of  their  *day  in  court'  in  an  effort  to  get  into  another 
forum  and  failed,  the  consequence  should  justly  and  properly 
fall  upon  them  and  upon  no  one  else.  It  should  not  serve  as 
a  means  of  extending  the  time  allowed  them  by  statute  or  of 
delaying  the  adverse  party  in  getting  his  case  to  trial  after 
the  question  of  jurisdiction  has  been  determined." 

We  will  next  consider  the  question  whether  the  complaint 
is  sufficient  and  states  a  cause  of  action.  The  appellant  con- 
tends that  the  complaint  is  insufficient  in  the  following  par- 
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ticulars:  (1)  That  it  is  not  alleged  that  the  bank  commissioner 
neglected  any  duty  that  he  owed  to  plaintiff;  (2)  that  a  public 
oflBcer  invested  with  certain  discretionary  powers  is  not  liable 
when  acting  within  the  scope  of  his  authority,  unless  he  acts 
maliciously  or  wilfully  wrong;  (3)  that  the  words  used  in  sec. 
3001,  Rev.  Codes,  **at  least  once  in  each  year,"  refer  to  a 
calendar  year;  (4)  that  it  is  not  alleged  that  the  damages 
claimed  have  been  ''adjudged  against  him,"  the  said  bank 
commissioner. 

The  first  question  above  enumerated  involves  a  construction 
of  sec.  3001,  Rev.  Codes,  which,  in  part,  is  as  follows:  "It 
shall  be  the  duty  of  the  bank  commissioner,  when  he  shall 
deem  it  necessary,  and  at  least  once  in  each  year,  without 
previous  notice,  to  visit  and  make  complete  report  and  exam- 
ination of  the  affairs  of  each  bank  falling  within  the  pro- 
visions of  this  chapter."  The  law  seems  to  be  well  settled 
that  an  individual  has  no  right  of  action  against  a  public 
oflScer  for  breach  of  a  duty  which  he  owes  to  the  public  only, 
even  though  such  individual  is  specifically  injured  thereby. 
{Gorman  v.  Commrs,,  1  Ida.  655;  Warden  v.  Witt,  4  Ida.  404, 
95  Am.  St.  70,  39  Pac.  1114;  People  v.  Hoag,  54  Colo.  542, 
131  Pac.  400,  45  L.  R.  A.,  N.  S.,  824;  Miller  v.  Ouray  E.  L. 
&  Power  Co,,  18  Colo.  App.  131,  70  Pac.  447 ;  Colo,  Paving 
Co,  V,  Murphy,  78  Fed.  28,  23  C.  C.  A.  631,  37  L.  R.  A.  630;- 
Rlfus  V.  Gruble,  31  Kan.  767,  3  Pac.  518;  State  v,  Harris,  89 
Ind.  363,  46  Am.  Rep.  169 ;  Moss  v.  Cummings,  44  Mich.  359, 
6  N.  W.  843;  School  Dist,  No.  80  v,  Burress,  2  Neb.  Unof. 
554,  89  N.  W.  609;  Board  v,  Bladen,  113  N.  C.  379,  18  S.  E. 
661;  Lowe  V,  Guthrie,  4  Okl.  287,  44  Pac.  198;  Cottam  v. 
Oregon  City,  98  Fed.  570;  South  v,  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433.) 

But  it  is  equally  well  settled  that  if  the  plaintiff  can  show 
that  the  duty  was  imposed  for  his  benefit  and  that  the  legis- 
lature had  in  mind  his  protection  in  passing  the  act  in  ques- 
tion, and  intended  to  give  him  a  vested  right  in  the  discharge 
of  that  duty,  then  this  will  give  him  such  an  interest  as  will 
support  an  action. 
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In  State  v.  Harris,  89  Ind.  363,  46  Am.  Bep.  169,  it  was 
held:  ''In  general,  a  public  officer  is  liable  only  to  the  person 
to  whom  the  particular  duty  is  owing,  and  the  ruling  question 
in  all  cases  of  the  kind  is  as  to  whether  the  plaintiff  shows 
the  breach  of  a  particular  duty  owing  to  him.*'  We  think 
the  rule  is  well  settled  that  in  cases  of  this  kind  the  plaintiff 
must  show  that  he  has  an  interest  in  the  performance  of  the 
duty  by  the  public  officer,  and  that  the  duty  was  imposed  for 
his  benefit.  But  the  above  does  not  imply  that  the  duty  was 
imposed  for  his  sole  benefit;  it  is  sufficient  if  it  appears  that 
besides  having  in  mind  a  public  duty,  the  legislature  also  has 
in  mind  an  additional  duty  to  the  individual. 

In  Moss  V.  Civmmings,  44  Mich.  359,  6  N.  W.  843,  it  is 
stated:  "The  failure  to  perform  a  public  duty  can  constitute 
an  individual  wrong  only  when  some  person  can  show  that 
in  the  public  duty  was  involved  also  a  duty  to  himself  as  an 
individual,  and  that  he  has  suffered  a  special  and  peculiar 
injury  by  reason  of  its  nonperformance.*' 

In  School  Dist,  No.  80  v.  Burress,  2  Neb.  Unof.  554,  89 
N.  W.  609,  on  this  point  it  is  stated:  "On  the  other  hand, 
though  there  may  also  be  a  duty,  or  even  a  primary  duty, 
to  the  public,  if  there  is  in  addition  a  duty  to  and  right  in 
the  individual,  he  may  maintain  an  action."  Here,  then,  the 
real  question  is,  whether  the  legislature,  in  passing  sec.  3001, 
Rev.  Codes,  had  in  mind  the  depositors  solely,  or  in  connection 
with  the  public,  and  intended  that  the  duty  it  was  imposing 
on  the  bank  commissioner  to  make  examination  was  for  the 
benefit  of  the  depositors,  thereby  making  them  interested  par- 
ties in  his  performance  of  such  duty.  In  determining  this, 
and  in  construing  said  sec.  3001,  we  must  take  into  considera^ 
tion  the  subject  matter  with  which  the  legislature  was  dealing, 
the  language  used,  and  the  object  and  purpose  of  the  law  being 
enacted,  and  the  particular  duty  in  question.  The  matter  of 
consideration  in  such  a  case  is  well  stated  in  vol.  1,  Street's 
Foundations  of  Legal  Liability,  p.  175,  quoting  from  Atkin^ 
son  V,  Newcastle  etc.  Waterworks  Co.,  as  follows:  **that  the 
question  whether  or  not  the  breach  of  a  statutory  duty  gives 
a  private  right  of  action  in  any  case  must  always  depend 
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upon  the  object  and  language  of  the  particular  statute.''  In 
reading  said  sec.  3001  and  taking  such  matters  into  consid- 
eration, as  just  above  referred  to,  we  think  it  is  clear  that 
the  legislature  in  prescribing  this  particular  duty  of  the 
bank  commissioner  had  uppermost  in  its  mind  the  protection 
of  depositors  and  people  dealing  with  state  banks,  or  at  least 
had  in  mind  a  double  duty,  one  owing  to  the  public,  and  one 
owing  to  the  depositors;  or  stating  it  in  still  another  way, 
that  in  the  public  duty  was  involved  also  a  duty  to  depositors 
as  individuals;  that  the  duty  of  examining  state  banks  was 
one  of  the  most  important  elements  in  our  banking  law ;  that 
the  examinations  required  by  law  were  of  particular  interest 
to  the  depositing  public;  that  the  duty  prescribed  was  for 
the  benefit  of  depositors,  although  it  might  not  have  been 
for  their  sole  benefit ;  that  it  was  intended  by  said  sec.  3001 
to  give  the  depositors  a  vested  right  in  the  discharge  of  the 
duty  therein  prescribed. 

It  must  be  borne  in  mind  that  the  respondent  does  not  con- 
tend that  the  bank  commissioner,  under  the  facts  of  this  case, 
would  be  liable  to  all  the  depositors  of  said  bank  at  the  time 
it  is  alleged  he  should  have  closed  said  bank,  by  reason  of 
his  failure  to  faithfully  perform  said  duty,  or  that  his  surety 
is  a  guarantor  thereof,  but  said  respondent  contends  that  the 
depositors  who  may  recover  are  those  that  made  deposits 
after  the  time,  May  12,  1910,  when  said  bank  commissioner 
should  have  closed  the  bank,  that  such  depositors  suffered 
loss  by  reason  of  his  unfaithfulness  in  the  performance  of  a 
duty,  which,  if  performed,  would  have  prevented  their  loss, 
and  that  the  duty  violated  by  him  was  one  which  was  imposed 
for  their  benefit;  and  that  thus  being  interested  parties  and 
intended  to  be  such  by  the  legislature,  in  the  performance  of 
the  duty  of  examination,  as  prescribed  in  said  sec.  3001,  the 
surety  is  then  liable  on  its  bond  for  the  violation  of  a  duty 
covered  by  said  bond. 

This  court  has  already  held  in  Palmer  v.  Peitingill,  6  Ida. 
346,  55  Pac.  653,  that  where  the  plaintiff  is  a  party  whom 
the  statute  was  intended  to  benefit  or  protect,  then  the  surety 
is  liable.    It  was  also  held  that  ''The  sureties  of  an  o£Scer 
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mentioned  in  sec.  403  of  the  Revised  Statutes  [same  as  295, 
Bey.  Codes]  are  liable  to  any  person  injured  or  aggrieved  by 
a  wrongful  act  done  by  the  ofScer  in  his  ofScial  capacity." 

We  will  now  consider  the  question  of  the  liability  of  a  public 
oflScer  and  his  surety  for  a  breach  of  a  discretionary  duty. 
Here  we  may  say  that  the  cases  cited  by  appellant,  and  in 
the  brief  of  counsel  appearing  as  amid  ciir%<ie  herein,  do  in  the 
main  lay  down  the  correct  principle  of  law  applicable  to  such 
cases,  which  is  quoted  from  Reed  v.  Conway,  20  Mo.  43,  as 
follows:  "The  doctrine  that  a  ministerial  officer,  acting  in  a 
matter  before  him  with  discretionary  power,  or  acting  in  a 
matter  before  him  judicially,  or  as  a  quasi  judge,  is  not  re- 
sponsible to  anyone  receiving  an  injury  from  such  act,  unless 
the  officer  act  maliciously  and  wilfully  wrong,  is  most  clearly 
established  and  maintained."  (Wheeler  v.  Patterson,  1  N.  H. 
88,  8  Am.  Dec.  41;  Weaver  v.  Devendorf,  3  Denio  (N.  Y.), 
117;  Wilson  v.  Mayor  of  New  York,  1  Denio  (N.  Y.),  595,  43 
Am.  Dec.  719;  Vanderheyden  v.  Young,  11  Johns.  (N.  Y.) 
150;  Jenkins  v.  Waldron,  11  Johns.  (N.  Y.)  114,  6  Am.  Dec. 
359;  Wilkes  v.  Dinsman,  7  How.  (U.  S.)  89,  12  L.  ed.  618; 
Gould  V.  Hammond,  10  Fed.  Cas.  No.  5636 ;  29  Cyc.  1443  et 
seq.;  United  States  v.  Clark,  31  Fed.  710;  KendaU  v,  Stokes, 
3  How.  (U.  S.)  87,  11  L.  ed.  506.) 

In  the  beginning  of  the  discussion  on  this  point,  it  may  be 
well  to  divide  acts  of  negligence  into  two  classes,  namely: 
(1)  Acts  of  commission,  or  positive  wrong;  and  (2)  acts  of 
omission,  or  breach  of  duty.  In  other  words,  the  division 
would  be  along  the  lines  of  affirmative  commission  and  nega- 
tive omission. 

In  examining  the  cases  above  cited,  it  will  be  found  that 
most  all  of  them  involve  acts  of  commission,  and  in  alleging 
a  breach  of  duty  by  acts  of  commission,  it  was  charged  that 
the  acts  were  committed  maliciously  or  wilfully.  In  other 
cases,  however,  and  especially  where  the  breach  alleged  was  an 
act  of  omission,  such  words  were  used  as  **  abuse  of  discre- 
tion/' **bad  faith,"  *'did  not  act  in  good  faith,"  *'iUegally," 
'* fraudulently,"  ** unlawfully,"  ''wrongfully,"  ''unfaith- 
fully,"  ** knowingly,"  and  words  of  like  meaning. 
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So  from  all  the  cases,  including  the  cases  where  the  breaches 
were  acts  of  commission  and  acts  of  omission,  the  sound  rule 
seems  to  be  that  some  words  beyond  the  mere  allegations  of 
negligence  and  failure  to  perform  should  be  alleged,  showing 
intent  to  act  wrongfully,  wilfully,  maliciously,  unfaithfully, 
or  in  bad  faith,  or,  in  other  words,  showing  evil  intent,  and 
then  allege  such  facts  as  did  constitute  such  intent. 

It  then  follows  that  it  is  necessary  to  examine  the  com- 
plaint herein  and  determine  whether  there  are  sufficient  alle- 
gations therein  to  show  not  only  neglect  or  failure  of  the 
public  officer  to  perform  a  discretionary  duty,  but  also  that 
he  clearly  abused  his  discretion  to  the  extent  of  acting  un- 
faithfully and  in  bad  faith,  and  with  a  wilful  design  not  to 
perform  his  duty  as  such  officer. 

In  paragraph  8  of  the  complaint,  as  will  appear  from  the 
copy  thereof  heretofore  set  out  in  this  opinion,  it  is  alleged 
that  said  William  G.  Cruse  **did  not  well,  faithfully  and  im- 
partially discharge  the  duties  of  his  said  office,"  but  '*on 
the  contrary  he  wholly  failed,  neglected,  omitted  and  refused 
so  to  do,  and  acted  unfaithfully,  improperly  and  illegally, '* 
and  then  sets  forth  the  particular  breach  of  his  duty  com- 
plained of.  The  word  *' unfaithfully *'  signifies  '*bad  faith." 
(8  Words  &  Phrases,  7174.)  The  word  *  *  improperly ' '  implies 
such  conduct  as  a  man  of  ordinary  and  reasonable  care  and 
prudence  would  not,  under  the  circumstances,  have  been 
guilty  of.  The  word  ** illegally"  means  ** unlawfully"  and 
* '  contrary  to  law. ' ' 

In  the  second  breach  set  forth  in  the  complaint,  it  is  fur- 
ther alleged  that  said  Cruse,  prior  to  the  time  and  at  the  time 
it  is  claimed  he  should  have  closed  said  bank,  had  knowledge 
of  its  unsafe  condition,  that  the  same  was  being  conducted 
contrary  to  the  provisions  of  said  chap.  13,  title  4,  of  the 
Civil  Code  of  Idaho,  being  our  banking  law  at  that  time,  and 
that  the  books  and  accounts  of  said  bank  were  being  falsified, 
which  should  have  caused  him  to  deem  it  necessary  to  visit 
and  make  a  complete  examination  of  its  affairs.  Said  alle- 
gations of  knowledge  of  such  facts  were  sufficient  to  show 
such  a  condition  in  said  bank  as  would  make  it  necessary 
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under  sec.  3001  for  him  to  make  an  examination  of  said  bank, 
and  when  taken  in  connection  with  the  words  ''wholly  failed," 
"neglected,"  "unfaithfully,"  "improperly"  and  "illegally," 
as  used  in  the  complaint  herein,  are  sufficient  to  charge  an 
evil  and  wrong  intent  with  a  wilful  design  to  refrain  from 
performing  his  duty  which  would  amount  to  bad  faith,  if  he 
then,  under  such  circumstances,  failed  or  refused  to  make 
an  examination  of  said  bank. 

Having  held  that  said  bank  commissioner  abused  his  dis- 
cretion and  acted  in  bad  faith  when  he  did  not  deem  it  neces- 
sary, and  wilfully  failed  to  examine  said  bank  under  the  cir- 
cumstances as  alleged  in  the  complaint,  we  now  pass  to  a 
consideration  of  the  further  question  as  to  whether  the  alle- 
gations in  the  complaint  as  to  the  condition  he  would  have 
found  there  had  he  made  an  examination  of  the  bank  on  or 
before  May  12,  1910,  were  sufficient  to  give  him  reasonable 
cause  to  consider  said  bank  insolvent,  and  then  if  so,  was  he 
required  to  close  the  bank  and  immediately  apply  for  a 
receiver  ? 

Sec.  3004,  Rev.  Codes,  treats  of  the  duty  of  the  bank  com- 
missioner when  it  appears  that  the  capital  of  a  bank  is  re- 
duced by  impairment,  or  otherwise,  below  the  amount  required 
by  sec.  2970;  and  sec.  3005  provides  that  if  the  bank  com- 
missioner shall  find  that  a  bank  is  violating  its  charter,  or  the 
provisions  of  the  chapter  relating  ^o  banks,  he  shall  by  an 
order  direct  the  discontinuance  of  such  illegal  practices. 

Appellant  contends  that  the  condition  alleged  may  have 
been  of  such  a  character  that  it  would  have  justified  a  notice 
to  the  bank,  as  provided  in  sec.  3004,  or  an  order  to  said 
bank  to  discontinue  such  illegal  practices,  as  is  provided  for 
in  sec.  3005.  But  we  cannot  agree  with  this  contention,  as 
said  sec.  3004  and  the  first  part  of  sec.  3005  deal  with  con- 
ditions which  the  legislature  evidently  did  not  consider  as 
reaching  insolvency. 

In  the  next  part  of  said  sec.  3005,  following  the  above, 
the  legislature  dealt  with  a  condition  of  insolvency  and  pro- 
vided a  remedy  where  the  bank  commissioner  has  reasonable 
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cause  to  consider  a  bank  insolvent.  This  part  of  said  sec. 
3005  referred  to,  is  as  follows: 

**If  such  bank  shall  refuse  or  neglect  to  comply  with  such 
order,  or  whenever  such  commissioner  has  reasonable  cause  to 
consider  such  bank  insolvent,  he  may  immediately  apply,  in 
his  official  capacity,  to  the  district  court  of  the  county  in 
which  such  bank  has  its  principal  place  of  business,  for  the 
appointment  of  a  receiver  for  such  bank,  who,  if  he  be  ap- 
pointed, shall  proceed  to  administer  the  assets  of  the  bank 
in  accordance  with  law." 

Here,  again,  in  so  far  as  the  matter  of  the  bank  commis- 
sioner having  reasonable  cause  to  consider  a  bank  insolvent  is 
concerned,  we  have  to  deal  with  what  may  be  termed  another 
discretionary  duty  of  the  commissioner,  and  the  general  rules 
as  hereinbefore  discussed  would  apply.  We  must,  therefore, 
in  considering  this  question,  again  go  to  the  complaint  to  see 
what  the  allegations  are  as  to  what  condition  the  bank  com- 
missioner would  have  found  if  he  had  made  an  examination 
on  or  before  May  12,  1910. 

In  paragraph  9  of  the  complaint,  it  is  alleged  as  follows: 

'*That  if  said  William  G.  Cruse  had,  at  least  once  in  each 
year,  after  his  examination  of  May  12,  1909,  or  on  or  about 
the  12th  day  of  May,  1910,  when  he  had  cause  to  deem  it 
necessary  to  make  an  examination  of  the  affairs  of  said  bank, 
as  aforesaid,  visited  said  bank  and  made  a  complete  report 
and  examination  thereof,  as  was  his  duty  so  to  do,  as  afore- 
said, he  would  have  found  that  said  bank  had  been,  and  was 
then,  guilty  of  violating  each  and  every  duty  and  require- 
ment prescribed  in  the  provisions  of  the  different  sections  of 
said  chapter  13,  title  4,  and  would  have  further  found  that 
the  books  of  said  bank  had  been,  and  were  then,  falsified  in 
respect  to  accounts  and  items  of  Loans  and  Discounts,  Over- 
drafts, Bonds  and  Warrants,  due  to  and  from  Bank  and  Bank 
Accounts,  Cash  on  Hand,  Surplus  Funds,  Undivided  Profits, 
Individual  Deposits,  Time  Certificates  of  Deposit,  Accounts 
of  Officers  and  Directors  and  their  liabilities,  so  as  to  make 
a  proper  legal  report  under  date  of  April  27,  1910,  which  had 
been  called  for  a  short  time  prior  thereto  by  said  William 
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G.  Cruse,  as  such  Bank  Commissioner,  in  accordance  with 
law,  and  said  William  G.  Cruse,  from  an  examination  of  said 
bank,  at  said  time,  would  then  and  there  had  reasonable  cause 
to  consider  said  bank  insolvent. ' ' 

If  the  bank  was  in  fact  violating  "each  and  every''  pro- 
vision of  the  banking  law,  it  would  indeed  be  a  serious  matter 
and  would  call  for  immediate  action  by  the  bank  commis- 
sioner; and  we  must  take  it  as  true  that  this  condition  of  the 
bank  as  alleged  in  said  paragraph  of  the  complaint  was  true, 
because  in  passing  upon  the  sufficiency  of  the  complaint  such 
would  be  the  rule.  And  further,  if  the  bank,  besides  violat- 
ing '*each  and  every"  provision  of  the  banking  law,  was  also 
falsifying  almost,  if  not  all,  of  the  principal  items  and  ac- 
counts, it  would  be  still  more  serious  and  require  immediate 
and  drastic  action  by  the  commissioner;  and  following  these 
charges,  it  is  alleged  that  said  William  G.  Cruse  from  an  exam- 
ination of  said  bank  at  said  time  would  then  and  there  have 
had  reasonable  cause  to  consider  said  bank  insolvent. 

These  allegations  present  a  condition  which  should  have 
caused  him  to  consider  the  bank  insolvent.  Such  being  the 
case,  what  was  his  duty?  It  clearly  was  to  adopt  the  only 
remedy  given  him  under  the  law,  and  close  the  bank  and  apply 
for  the  appointment  of  a  receiver.  And  if  he  failed  so  to  do, 
then  it  would  be  a  clear  abuse  of  his  discretion,  and  under 
such  facts  and  circumstances  as  alleged,  would  amount  to  bad 
faith  and  show  a  wilful  design  not  to  perform  his  duty. 

The  argument  that  the  word  **may*'  in  said  section.  3005 
is  not  mandatory  and  does  not  mean  **must"  is  without  force 
under  such  allegations  as  are  contained  in  this  complaint. 
When  such  conditions  arose  under  the  old  banking  law,  under 
which  this  action  is  brought,  in  a  bank  of  this  state,  as  alleged 
in  the  complaint  herein,  then  the  word  '*may"  should  be  con- 
strued to  mean  *'must,"  otherwise  the  power  of  the  bank  com- 
missioner would  have  been  absolute  and  there  would  be  no 
such  thing  as  an  abuse  of  discretion,  or  of  holding  him  liable 
for  bad  faith  and  corruption. 

This  court  has  already  in  effect  held  in  Blomquist  v.  Board 
of  County  Commissioners,  25  Ida.  293,  137  Pac.  177,  that  cer- 
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tain  duties  of  the  assessors  involved  the  exercise  of  their  legal 
discretion  or  individual  judgment,  but  that  such  legal  dis^ 
cretion  must  be  exercised  in  good  faith,  and  if  not,  then  an 
o€Bcer  who  fails  to  perform  his  duty  is  liable  for  such  failure 
to  faithfully  perform  his  duties.  In  that  case  the  court  says : 
''If  an  officer  exercises  his  legal  discretion  in  good  faith  and 
without  fraud,  then  he  is  performing  his  duty  under  the  law, 
otherwise  not;  and  if  not,  then  he  fails  to  perform  his  duty 
and  is  liable  for  a  failure  to  faithfully  perform  his  duties." 

The  next  question  for  consideration  is,  whether  the  words 
"at  least  once  in  each  year"  as  used  in  sec.  3001,  Rev.  Codes,^ 
refer  to  a  calendar  year.  The  complaint  in  paragraph  8 
alleges  two  breaches  of  duty  under  sec.  3001  as  to  examina- 
tion by  the  bank  commissioner:  (1)  That  said  W.  O.  Cruse 
did  not,  at  least  once  in  each  year,  make  an  examination  of 
said  bank,  and  that  his  last  examination  before  the  bank  was 
closed  on  August  31,  1910,  was  made  on  May  12,  1909;  and 
(2)  that  on  or  before  the  12th  day  of  May,  1910,  said  Cruse 
had  knowledge  of  the  unsafe  condition  of  said  bank,  its  viola- 
tion of  the  banking  law,  and  its  falsification  of  the  books,  and 
other  acts  of  said  bank,  as  hereinbefore  more  particularly  set 
forth.  We  have  already  discussed  the  second  breach  set  out 
in  paragraph  8  of  the  complaint,  and  held  that  the  facts 
alleged  in  regard  thereto  were  sufficient  to  constitute  a  breach 
of  the  duty  of  the  bank  commissioner  under  sec.  3001,  wherein 
it  is  provided  that  it  shall  be  the  duty  of  the  bank  commis- 
sioner, when  he  shall  deem  it  necessary,  to  make  an  exam- 
ination of  state  banks.  From  the  conclusion  we  there  reached, 
it  follows  that  a  cause  of  action  is  stated  in  the  complaint 
regardless  of  the  first  breach  of  duty  by  said  commissioner 
alleged  in  said  paragraph.  It  is,  therefore,  unnecessary  to 
discuss  or  consider  the  breach  of  duty  first  alleged  in  said 
paragraph  to  determine  whether  or  not  the  phrase  *'at  least 
once  in  each  year"  means  a  calendar  year  or  once  in  twelve 
months. 

There  still  remains  for  consideration  the  question  as  to 
whether  or  not  in  this  action  it  was  necessary  that  the  damages 
claimed  should  be  first  adjudged  against  the  bank  commis- 


Digitized  by 


Google 


680        State  v.  American  Surety  Co.   [26  Idaho, 

Opinion  of  the  Court — Truitt,  J. 

sioner.  Sec.  191,  Rev.  Codes,  provides  that  the  bank  commis- 
sioner shall  execute  a  bond  with  three  conditions,  as  follows: 
(1)  That  he  shall  faithfully  and  impartially  discharge  the 
duties  of  his  o£Sce;  (2)  pay  over  to  the  persons  entitled  by 
law  to  receive  it  all  money  coming  into  his  hands  by  virtue 
of  his  office;  and  (3)  conditioned  further  for  the  payment  of 
all  damages  and  costs  that  may  be  adjudged  against  him  under 
the  provisions  of  title  2,  chap.  13  of  the  Political  Code,  and 
under  title  4,  chap.  13  of  the  Civil  Code. 

The  legislature  intended  by  the  enactment  of  said  sec.  191 
to  require  a  bond  covering  the  faithful  and  impartial  dis- 
charge of  the  duties  of  said  office  as  a  distinct  subject  matter 
or  condition  of  the  bond ;  and  it  next  intended  to  require  the 
bond  to  cover  the  paying  over  of  all  moneys  coming  into  the 
hands  of  the  commissioner,  as  a  second  distinct  subject  matter 
or  condition;  and,  lastly,  having  in  mind  that  in  sec.  3005, 
Rev.  Codes,  it  had  provided  that  where  the  commissioner  had 
proceeded  maliciously  or  without  reasonable  cause  in  closing 
a  bank  and  having  a  receiver  appointed,  he  was  liable  to  such 
bank  on  his  official  bond  for  any  damages,  expenses  and  costs 
resulting  therefrom.  The  legislature  further  intended  to  re- 
quire a  bond  covering  such  damages  and  costs  specifically  men- 
tioned in  said  section  3005,  or  in  any  other  section  of  said 
chapter,  and  did  not  intend  anyone  injured  or  aggrieved  by 
the  failure  of  the  commissioner  to  faithfully  perform  his 
duties,  to  first  proceed  and  have  his  damages  adjudged  against 
the  bank  commissioner  before  he  could  bring  suit  against  the 
sureties  on  said  bond.  Said  three  conditions  required  are 
separate  and  distinct.  The  first  words  ''and  conditioned  fur- 
ther" imply  that  it  is  an  additional  condition  to  the  two 
former  conditions. 

We  do  not  in  this  decision,  in  passing  upon  said  third  con- 
dition, hold  that  even  in  a  cause  brought  thereunder,  that  the 
injured  party  would  be  required  to  have  his  damage  first  ad- 
judged against  the  bank  commissioner  before  proceeding 
against  his  sureties.  We  reserve  a  decision  on  this  question 
until  it  is  properly  before  us.  Under  the  bond  in  question, 
the  principal  and  surety  are  jointly  and  severally  liable,  and 
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an  action  on  said  bond  might  be  brought  jointly  against  said 
bank  commissioner  and  his  sureties,  or  might  have  been 
brought  against  either  of  them  severally. 

We  do  not  consider  that  the  other  questions  presented  in 
the  brief  of  amici  curiae,  not  raised  by  appellant  and  not 
dealing  with  the  sufficiency  of  the  complaint,  are  properly 
before  us,  and  we  will,  therefore,  not  pass  upon  these  ques- 
tions further  than  to  state  that  from  our  examination  of  the 
same,  the  points  are  not  well  taken  when  applied  to  this  case. 

The  judgment  of  the  court  below  must  therefore  be  af- 
firmed, and  it  is  so  ordered,  with  costs  in  favor  of  respondent. 

Budge,  J.,  and  Quheen,  District  Judge,  concur. 


(Febroary  4,  1915.) 
ON  PETITION  FOR  REHEAMNQ. 

GUHEEN,  District  Judge. — A  petition  for  rehearing  has 
been  filed  by  counsel  for  the  appellant  in  the  above-entitled 
action. 

The  court,  after  carefully  considering  the  same,  finds  that 
all  of  the  material  questions  discussed  by  the  learned  counsel 
for  the  appellant  in  his  petition  for  rehearing  were  fully 
covered  in  the  briefs  and  oral  arguments  upon  the  original 
hearing  of  said  cause,  and  upon  a  re-examination  of  the  entire 
record,  we  are  fully  satisfied  that  we  understood  the  facts  and 
applied  the  law  to  the  particular  facts  in  this  case;  that  the 
decision  of  this  court  was  correct  and  in  harmony  with  the 
decisions  of  this  court  as  heretofore  announced. 

The  petition  for  rehearing  is  denied. 

Budge^  J.,  concurs. 
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(January  20,  1915.) 

M.  L.  HARE  and  JAMES  JUST,  Administrator  of  the  Estate 
of  N.  A.  JUST,  Deceased,  Respondents,  v.  W.  R.  YOUNG, 
ANDREW  LARSON  &  SONS,  a  Copartnership,  Com- 
posed of  ANDREW  LARSON,  J.  B.  LARSON  and  J.  R. 
LARSON;  YOUNG  &  SORENSON,  a  Copartnership, 
Composed  of  ROY  YOUNG  and  ANDREAS  SOREN- 
SON, Appellants. 

[146  Pac.  104.] 

Leases  of  Livestock — FnjNO  fob  Record — Couity  Between  States 
— BuBDEN  OF  Proof — Possession  of  Personal  Property — ^Pre- 
sumption OF  Ownership — Attorney's  Fees — Immaterial  Issues 
— Findings  of  Fact. 

1.  Leases  of  more  than  ten  head  of  livestock  contracted  in  an- 
other state  hj  citizens  of  another  state,  if  said  livestock  is  after- 
ward brought  hy  the  lessee  into  Idaho,  and  thereafter  and  while 
the  property  and  the  lessee  are  in  Idaho,  by  anpreement  between 
the  parties,  the  original  lease  is  continued  for  a  longer  term  than 
was  originally  agreed  upon,  the  new  agreement  is  such  a  contract 
as  is  required  to  be  filed  for  record  by  section  1263  of  the  Political 
Code  of  Idaho. 

2.  In  order  to  invoke  the  doctrine  of  comity  between  states  with 
respect  to  contracts,  it  is  incumbent  upon  the  party  claiming  such 
a  benefit  to  show  that  his  is  such  a  contract  as  is  contemplated  by 
the  doctrine.  He  must  produce  proof  that  the  contract  in  behalf 
of  which  he  seeks  to  invoke  this  rule  is  a  foreign  contract  con- 
templated by  the  rule. 

3.  Where  the  evidence  shows  that  the  mortgagor  of  personal 
property  had,  for  many  years,  been  in  possession  of  the  property, 
dealt  with  it  as  his  own,  sold  and  otherwise  disposed  of  portions  of 
it  and  mortgaged  other  portions  of  it  without  objection,  although 
there  is  evidence  tending  to  show  that  his  interest  was  that  of  a 
lessee,  the  finding  of  the  trial  court  that  the  mortgagor  was  the 
owner  of  the  property  at  the  time  he  gave  the  mortgage  is  sus- 
tained by  the  evidence. 

4.  The  facts  in  this  case  examined  and  found  to  justify  the 
allowance  of  $750  as  an  attorney's  fee  to  be  awarded  to  plaintiffs 
under  the  terms  of  the  note  and  mortgage. 

5.  Allegations  in  an  answer  that  a  portion  of  the  amount  of 
money  secured  by  a  mortgage  was  a  pre-existing  debt,  and  that  no 
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levy  was  made  on  the  property  by  the  mortgafi^ee,  and  that  the 
mortgagee  did  not  take  nor  attempt  to  take  possession  of  it,  held, 
to  be  immaterial,  and  that  it  was  not  error  for  the  trial  court  to 
fail  to  make  a  finding  of  fact  upon  them. 

APPEAL  from  tbe  District  Court  of  the  Sixth  Judicial 
District,  in  and  for  the  County  of  Bingham.  Hon.  J.  M. 
Stevens,  Judge. 

Suit  to  foreclose  chattel  mortgage.  Judgment  for  plaintiffs. 
Affirmed. 

J.  W.  Jones  and  Budge  &  Barnard,  for  Appellants. 

The  registration  act  provides  that  the  lease  ''must  be  filed 
of  record  in  the  same  county  recorder's  ofSce  or  offices  and 
within  the  same  time  and  manner  and  for  the  same  fee,  as  are 
chattel  mortgages." 

There  is  no  statutory  provision  for  filing  foreign  chattel 
mortgages  when  the  chattels  are  subsequently  brought  into  this 
state.  The  chattel  mortgage  registration  acts  apply  only  to 
property  in  Idaho  when  the  mortgage  is  executed  and  have 
no  extraterritorial  effect.  (Sees.  3406-3410,  Rev.  Codes.) 
By  analogy,  a  foreign  lease  of  animals,  which  are  subsequently 
brought  to  this  state,  is  not  required  to  be  placed  of  record 
in  this  state.  (Shapard  v.  Hynes,  104  Fed.  449,  45  C.  C.  A. 
271,  52  L.  R.  A.  675 ;  Creelman  Lumber  Co.  v.  Lesh,  73  Ark. 
16,  83  S.  W.  320,  3  Ann.  Cas.  108;  Greenville  Nat.  Bank  v. 
Evans-Snider-Buel  Co.,  9  Okl.  353,  60  Pac.  249.) 

''The  statutes  of  one  state  requiring  mortgages  and  other 
instruments  dealing  with  personal  property  to  be  recorded  in 
the  town  or  county  where  the  mortgagor  resides  do  not  apply 
to  mortgages  made  in  another  state  where  the  parties  and  the 
property  are  at  the  time.  The  lex  loci  contractus  governs." 
(24  Am.  &  Eng.  Ency.  Law,  2d  ed.,  94;  Pyeatt  v.  Powell,  51 
Fed.  551,  2  C.  C.  A.  367.) 

Hansbrough  &  Gagon,  for  Respondents. 

The  person  who  has  the  possession  and  control  of  a  chattel 
and  the  person  in  possession  and  control  of  an  article  of  per- 


Digitized  by 


Google 


684  •  Hare  v.  Young.  [26  Idaho, 

Opinion  of  the  Court — Morgan,  J. 

sonal  property  and  who  holds  himself  out  as  the  owner  thereof, 
is  presumed  to  be  the  owner.  (29  Cyc.  1550;  Keiih  v. 
Maguire,  170  Mass.  210,  48  N.  E.  1090;  Hombein  v,  Blanch- 
ard,  4  Colo.  App.  92,  35  Pac.  187.) 

The  leases  in  question  should  have  been  recorded  within  a 
reasonable  time  after  the  statute  in  question,  to  wit,  sec.  1263, 
Rev.  Codes,  went  into  effect.  {Moline  Plow  Co.  v,  Witham, 
52  Kan.  185,  34  Pac.  751.)  By  comity  between  the  states, 
mortgaged  property  being  removed  from  one  state  to  another 
and  the  mortgage  not  recorded  in  the  latter  state,  the  mort- 
gagor is  permitted  to  retain  possession  under  the  terms  of 
the  mortgage,  but  such  comity  should  not  be  extended  to  cases 
wherein  it  appears  that  the  mortgagee  consented  to  such  re- 
moval. (Newsum  v.  Hoffman,  124  Tenn.  369, 137  S.  W.  490; 
Snyder  v.  Yates,  112  Tenn.  309,  105  Am.  St.  941,  79  S.  W. 
796,  64  L.  R.  A.  353;  Greene  v.  Bentley,  114  Fed.  112,  52 
C.  C.  A.  60;  Dawes  v.  Rosenbaum,  179  111.  112,  53  N.  E.  585.) 

Where  a  true  owner  of  property  holds  out  another,  or  allows 
him  to  appear  as  the  owner  of  or  as  having  full  power  of 
disposition  over  the  property,  and  innocent  third  parties  are 
thus  led  into  dealing  with  such  apparent  owner,  or  person 
having  such  apparent  power  of  disposition,  they  will  be  pro- 
tected. (16  Cyc.  773,  774 ;  Anderson  v.  Armstead,  69  111.  452 ; 
Wells  V.  Higgins,  1  Litt.  (Ky.)  299,  13  Am.  Dec.  235;  CroAg 
V,  Turley,  86  Ky.  636,  6  S.  W.  648;  Wilson  v.  Scott,  13  Ky. 
Law  Rep.  926 ;  Hostler  v.  Hays,  3  Cal.  302 ;  B.  F.  Avery  & 
Sons  V.  Collins  (Tex.  Civ.  App.),  131  S.  W.  426.) 

MORQAN,  J. — This  is  an  appeal  from  the  district  court  of 
the  sixth  judicial  district  of  the  state  of  Idaho,  in  and  for 
the  county  of  Bingham,  and  arises  out  of  an  action  commenced 
in  said  court  to  foreclose  a  certain  chattel  mortgage  made  and 
executed  by  W.  R.  Young  in  favor  of  Anderson  Brothers  Bank, 
a  corporation. 

Prior  to  the  commencement  -of  this  action,  the  said  note  and 
mortgage  were  assigned  to  M.  L.  Hare  and  N.  A.  Just,  and 
subsequent  thereto  and  prior  to  the  trial  in  the  district  court, 
the  said  N.  A.  Just  died,  and  thereafter  the  respondent^  James 
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Justy  as  administrator  of  the  estate  of  N.  A.  Just,  deceased, 
was  substituted  as  a  party  plaintiff. 

On  Dec.  19,  1910,  the  said  W.  R.  Young,  being  indebted  to 
Anddrson  Brothers  Bank  in  the  sum  of  $1,000,  and  desiring 
further  advancements  of  money  from  that  institution,  made, 
executed  and  delivered  to  said  bank  his  promissory  note  for 
$5,000,  and,  to  secure  the  payment  of  the  same,  made,  executed 
and  delivered  a  chattel  mortgage  in  the  usual  form  upon  all 
that  remained  in  his  possession  of  the  sheep  hereinafter  men- 
tioned and  in  said  mortgage  described  as  follows : 

**  3,000  head  of  ewes  branded  with  circle  on  back,  wool  brand 
0 — ,  6  months  to  seven  years  old,  being  all  the  sheep  owned 
by  me.  Kept  on  my  ranch  on  Wolverine  Creek  in  Bingham 
County,  Idaho." 

Said  mortgage  was,  on  Dec.  21,  1910,  duly  filed  in  the  office 
of  the  county  recorder  of  Bingham  county,  Idaho.  Which 
said  note  and  mortgage  were  assigned,  as  above  stated,  and 
sued  upon  and  sought  to  be  foreclosed  in  this  action. 

At  the  time  of  extending  credit  to  Young  and  of  accepting 
the  mortgage  to  secure  the  loan,  the  officers  and  agents  of  the 
bank  had  no  knowledge  nor  notice  that  anyone  other  than 
Young  claimed  any  interest  in  the  property  mortgaged. 

The  appellants.  Young  &  Sorenson,  a  copartnership,  claim  a 
portion  of  the  sheep  by  purchase  from  Jones  and  Anderson 
in  June,  1911,  and  the  appellants,  Andrew  Larson  &  Sons,  a 
copartnership,  claim  the  remainder  of  them  by  purchase  from 
Lund  and  the  Christensens  on  or  about  July  1,  1911. 

The  trial  of  the  case  in  the  district  court  resulted  in  a  decree 
that  the  defendant,  W.  R.  Young,  whose  default  for  failure 
to  answer  had  been  entered,  is  indebted  to  the  plaintiffs  (re- 
spondents here)  in  the  sum  of  $6,033.33,  together  with  $750.00 
attorney's  fee,  found  by  the  court  to  be  a  reasonable  amount 
to  be  allowed  for  that  purpose  under  the  terms  of  the  note 
and  mortgage,  together  with  costs  of  suit,  that  the  said  sums 
are  secured  by  the  chattel  mortgage,  and  that  said  mortgage 
is  a  prior  lien  upon  the  property  therein  described  and 
superior  to  any  right  or  rights  of  the  defendants  or  either  of 
them. 
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Prom  this  decree  the  appellants,  Andrew  Larson  &  Sons 
and  Young  &  Sorenson  have  prosecuted  this  appeal. 

The  other  facts  in  the  case  necessary  to  a  decision  thereof 
will  appear  in  the  opinion. 

Counsel  for  the  appellants  contend  that  the  evidence  is  in- 
sufficient to  support  certain  findings  of  fact  made  by  the  trial 
judge,  and  assign  the  following  errors  of  law : 

1.  That  the  court  erred  in  not  deciding  as  a  matter  of  law 
from  all  the  evidence  that  all  of  the  sheep  in  the  possession 
of  the  defendant  W.  R.  Young  were  leased  to  him,  in  the  state 
of  Utah,  by  residentai  of  Utah,  while  all  of  said  sheep  were  in 
Utah,  and  that  the  leases  were  valid  where  executed,  and  said 
defendant,  W.  R.  Young,  had  no  interest  therein  or  title 
thereto  subject  to  encumbrance  by  him. 

2.  The  court  erred  in  not  deciding  as  a  matter  of  law  from 
the  evidence  that  sec.  1263  of  the  Political  Code  of  Idaho  had 
no  application  to  this  controversy,  in  that  the  leases  in  ques- 
tion did  not  concern  property  in  this  state  and  were  not  exe- 
cuted in  this  state,  but  concerned  only  Utah  property  and  were 
executed  in  Utah,  by  residents  of  Utah,  prior  to  the  passage 
of  said  act,  except  as  to  1100  head  leased  by  Andrew  Anderson 
to  said  defendant  in  the  year  1910. 

Sec.  1263,  Rev.  Codes,  referred  to  in  the  second  assignment, 
is  as  follows : 

"All  leases  of  more  than  ten  head  of  livestock  must  be  in 
writing  and  must  be  acknowledged  in  like  manner  as  grants 
of  real  property,  and  filed  for  record  in  the  same  county 
recorder's  office  or  offices,  and  within  the  same  time  and 
manner,  and  for  the  same  fee,  as  are  chattel  mortgages;  and 
the  failure  to  comply  with  the  provisions  of  this  section  ren- 
ders the  interest  of  the  lessor  in  the  property  subject  and 
subsequent  to  the  claims  of  creditors  of  the  lessee,  and  of  sub- 
sequent purchasers  and  encumbrancers  of  the  property  in  good 
faith  and  for  value." 

It  is  urged  by  counsel  for  the  appellants  that  this  section 
has  no  application  to  this  case,  because  the  leases  in  question 
were  made  in  Utah  by  citizens  of  Utah  and  were  leases  of  prop- 
erty then  situated  in  Utah,  which  was  thereafter  brought  into 
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the  state  of  Idaho ;  that  such  leases  in  the  state  of  Utah  were, 
at  the  time  they  were  made,  recognized  as  valid,  and  that  there 
was  no  statute  in  that  state  requiring  them  to  be  recorded, 
and  that  the  registration  acts  of  Idaho  have  no  extraterri- 
torial efiFect;  that  comity  requires  that  the  state  to  which  the 
property  is  removed  recognize  and  adopt  the  lex  looi  can- 
iracius.  Also  that  the  leases  were  made  prior  to  the  passage 
of  the  act  and  that  the  act  can  have  no  retroactive  effect. 

The  doctrine  of  comity  between  states  cannot  be  successfully 
applied  to  any  of  the  contracts  in  question. 

It  is  contended  by  appellants  that  Jones,  in  1903,  leased 
sheep  to  Young  for  a  period  of  5  years.  At  that  time  both 
parties  lived  in  Utah  and  the  sheep  were  in  that  state.  The 
lease,  however,  if  such  it  may  be  called,  was  superseded  by  a 
written  instrument  which  was  dated  at  Shelley,  Idaho,  Octo- 
ber 9,  1904,  and  prior  to  that  date  Young  had  removed  with 
the  sheep  to  Idaho.  Furthermore,  at  the  expiration  of  the 
lease  in  1908  and,  while  Young  resided  in  this  state  and  the 
sheep  were  here,  the  parties  reached  an  agreement  whereby  he 
was  to  continue  to  hold  them. 

It  is  further  contended  that  Anderson  in  1904  leased  cer- 
tain sheep  to  Young  for  a  period  of  5  years.  At  that  time 
the  contracting  parties  and  the  sheep  were  in  Utah.  This 
agreement  was  in  writing  and  when  it  expired  in  1909,  was 
renewed  by  another  written  instrument.  At  that  time  the 
sheep  were  in  Idaho  and  Young  was  a  resident  of  this  state. 

Appellants  further  contend  that  in  1902  or  1903,  Young,  by 
an  oral  agreement,  leased  from  J.  M.  Christensen,  Mary  Chris- 
tensen  and  P.  C.  Lund  certain  sheep  for  a  period  of  5  years, 
and  at  the  date  of  the  transaction  the  parties  all  lived  in  Utah 
and  the  sheep  were  in  that  state.  The  terms' of  this  lease  were 
thereafter  changed  and  some  uncertainty  exists  in  the  record 
as  to  the  exact  date  of  the  change,  but  it  appears  from  the 
testimony  of  Young  that  the  new  agreement  was  to  take  effect 
at  the  expiration  of  the  old  one  which  testimony,  taken  as  a 
whole,  shows  to  have  been  in  the  year  1908.  At  the  time  this 
new  agreement  was  made,  the  property  was  in  Idaho,  as  was 
also  Young. 


Digitized  by 


Google 


688  Harb  v.  Young.  [26  Idaho, 

Opinion  of  the  Gonzt — ^Mor^n,  J. 

In  this  case  it  makes  very  little  difference  whether  these 
subsequent  agreements  which  were  entered  into  after  Young 
removed  to  Idaho  and  brought  the  sheep  into  this  state  be 
considered  new  leases  or  continuations  of  the  old  ones,  or 
whether,  as  contended  by  respondents,  Young  actually  owned 
the  sheep,  for  if  it  should  be  found  Young  did  not  own  the 
sheep,  the  new  leases,  or  continuations  of  the  old  ones,  are  con- 
tracts entered  into  with  a  resident  of  the  state  of  Idaho  about 
livestock  situated  in  Idaho,  each  referring  to  the  leasing  of 
more  than  ten  head,  and  are  such  contracts  as  are  required 
to  be  recorded  by  sec.  1263,  Rev.  Codes. 

It  is  further  contended  that  on  or  about  July  15,  1910, 
Young,  who  since  1904  had  resided  in  and  had  been  engaged 
in  the  sheep  business  in  Idaho,  leased  from  Anderson  1100 
head  of  sheep  then  in  Utah,  and  removed  them  to  his  ranch 
in  Idaho  where  they  were  repossessed  by  Anderson  in  April, 
1911.  The  written  instrument  made  as  evidence  of  this  lease 
is  dated  Septeinber  15,  1910,  and  the  record  does  not  disclose 
definitely  whether  the  sheep  were  in  Utah  or  Idaho  at  that 
time.  In  order  to  invoke  the  doctrine  of  comity  between  states 
with  respect  to  contracts,  it  is  incumbent  upon  a  party  claim- 
ing such  a  benefit  to  show  that  his  is  such  a  contract  as  is  con- 
templated by  the  doctrine.  He  must  produce  proof  that  the 
contract  in  behalf  of  which  he  seeks  to  invoke  this  rule  is  a 
foreign  contract  contemplated  by  the  rule.  This  the  appel- 
lants fail  to  do  with  respect  to  the  instrument  dated  Septem- 
ber 15,  1910.  Upon  the  other  hand,  the  evidence,  taken  as  a 
wHole,  invites  the  conclusion  that  the  property  was  in  Idaho 
when  the  document  was  executed.  None  of  these  leases  or 
agreements  were  recorded  in  Idaho. 

The  foregoing  conclusions  dispose  of  appellants'  contention 
that  the  trial  judge  gave  to  sec.  1263,  Rev.  Codes,  a  retroactive 
effect  in  his  application  of  it  to  these  contracts.  That  section 
was  enacted  in  1907  and  the  new  agreements,  or  renewals  of 
the  leases,  were  all  subsequent  to  its  enactment. 

The  finding  of  the  trial  judge,  that  at  the  time  of  the  execu- 
tion of  the  mortgage  the  defendant  Young  was  the  owner  of 
said  sheep,  is  assigned  by  the  appellants  as  error. 
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The  word  ''owner"  has  been  frequently  defined  by  courts 
and  text-writers. 

**The  owner  of  property  is  one  who  has  dominion  of  a  thing, 
real  or  personal,  corporeal  or  incorporeal,  which  he  has  the 
right  to  enjoy  and  to  do  with  as  he  pleases — either  to  spoil 
or  destroy  it  as  far  as  the  law  permits — unless  he  be  prevented 
by  some  agreement  or  covenant  which  restrains  his  right." 
.  '*An  owner  is  one  who  has  dominion  over  that  which  is  the 
subject  of  the  ownership.  He  has  the  right  to  make  such  use 
of  it,  consistently  with  the  rights  of  others,  as  he  may  see  fit. 
The  ownership  may  extend  to  the  entire  thing,  or  may  be 
limited  to  an  interest  in  it,  and  whatever  is  the  subject  of  the 
ownership  is  held  by  the  owner  for  his  own  individual  benefit." 
(6  Words  &  Phrases,  5135.) 

In  the  case  of  Keith  v.  Maguire,  170  Mass.  210,  48  N.  E. 
1090,  construing  a  statute  which  provided  for  the  sale  of  per- 
sonal property  on  which  there  is  a  lien  for  work  and  labor, 
or  for  money  expended,  if  the  amount  due  is  not  paid  within 
sixty  days  after  demand ;  and  also  providing  for  notice  of  the 
intended  sale  to  the  owner,  it  was  held  that  a  married  woman 
whose  goods  were  stored  in  her  husband's  name  with  her  full 
knowledge  and  approval  was  not  entitled  to  such  notice,  the 
court  says : 

**The  word  'owner'  is  not  a  technical  term.  It  is  not  con- 
fined to  the  person  who  has  the  absolute  right  in  the  chattel, 
but  also  applies  to  the  person  who  has  the  possession  and  con- 
trol of  it." 

According  to  the  contention  of  the  appellants  in  this  case, 
the  sheep  were  leased  to  Young,  but  the  record  fully  discloses 
that  for  many  years  Young  had  the  property  in  his  posses- 
sion, dealt  with  it  as  his  own,  sold  and  otherwise  disposed  of 
portions  of  it,  and  mortgaged  it  without  objection  upon  the 
part  of  the  lessors.  The  finding  of  the  trial  court  that  he 
was  the  owner  of  the  sheep  is,  therefore,  fully  sustained  by 
the  evidence. 

It  is  also  assigned  as  error  that  the  trial  judge  found  $750 
to  be  a  reasonable  attorney's  fee  to  be  allowed  to  plaintiffs  in 
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this  action,  and  it  is  asserted  that  the  evidence  does  not  justify 
the  allowance  of  to  exceed  $500  for  this  purpose. 

The  evidence  upon  this  point  consists  of  the  testimony  of 
Mr.  W.  A.  Lee,  an  attorney  at  law,  whose  qualifications  to 
testify  upon  the  point  having  been  admitted  by  the  appellants, 
testified  that  $750  is  a  reasonable  amount  to  be  allowed  as  an 
attorney's  fee  under  the  circumstances  disclosed  by  a  hypo- 
thetical question  which  fairly  disclosed  the  work  and  re- 
sponsibility involved.  Upon  cross-examination  he  fixed  the 
minimum  fee  at  $500  and  the  maximum  fee  at  $1,000.  We 
think  this  finding  fully  supported  by  the  evidence. 

Assignments  of  error  are  also  predicated  upon  the  failure 
of  the  trial  judge  to  find  that  the  said  mortgage  was  given  to 
secure  an  antecedent  debt  to  the  amount  of  $1,000,  and  upon 
his  failure  to  find  that  no  levy  was  made  on  said  sheep  by  the 
mortgagee  and  that  the  mortgagee  did  not  take  nor  attempt 
to  take  possession  of  them. 

The  allegations  in  the  answer  wherein  these  points  were 
presented  to  the  court  were  immaterial,  and  to  fail  to  make 
findings  of  fact  upon  them  was  not  error. 

Since  the  foregoing  conclusions  are  decisive  of  the  case,  the 
court  deems  it  unnecessary  to  pass  upon  the  question  of 
estoppel  presented  by  the  respondents. 

The  decree  of  the  trial  court  is  affirmed,  and  costs  are 
awarded  to  the  respondents. 

Sullivan,  C.  J.,  concurs. 

Budge,  J.,  did  not  sit  at  the  hearing  nor  take  part  in  the 
decision  of  this  case. 
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(January  20,  1915.) 

M.  L.  HABE  and  JAMES  JUST,  Administrator  of  the  Estate 
of  N.  A.  JUST,  Deceased,  Respondents,  v.  W.  R.  YOUNG, 
ANDREW  LARSON  &  SONS,  a  Copartnership  Com- 
posed of  ANDREW  LARSON,  J.  B.  LARSON  and  J.  R. 
LARSON;  YOUNG  &  SORENSON,  a  Copartnership, 
Composed  of  ROY  YOUNG  and  ANDREAS  SOREN- 
SON, Appellants. 

[146  Pac.  107.] 

Chattel  Mortoaobs — ^Description  of  Property — Affidavit  of  Qood 
Paith — Possession  of  Property — Presumption  of  Ownership. 

1.  PerBonal  property  described  in  a  chattel  mortgage  as  "1333 
early  spring  lambs,  branded  O — "  is  a  sufficient  description  as  be- 
tween the  mortgagor  and  the  mortgagee. 

2.  A  chattel  mortgage,  although  not  accompanied  by  an  affi- 
•davit  that  it  is  executed  in  good  faith  and  without,  any  design  to 

hinder,  delay  or  defraud  creditors,  is  valid  as  between  the  mort- 
gagor and  the  mortgagee. 

3.  Possession  of  personal  property  is  prtTtia  facie  evidence  of 
ownership. 

4.  'The  evidence  in  this  case  examined  and  the  conclusion 
reached  that  the  trial  court  was  justified  in  finding  that  the  pre- 
sumption of  ownership  created  by  the  possession  of  the  property, 
under  the  facts  and  circumstances  in  this  case,  is  not  overcome  by 
the  testimony  introduced  to  rebut  it. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  in  and  for  the  County  of  Bingham.  Hon.  J.  M. 
Stevens,  Judge. 

Suit  to  foreclose  chattel  mortgage.  Judgment  for  plaintifFs. 
Affirmed. 

J.  W.  Jones  and  Budge  &  Barnard,  for  Appellants. 

This  registration  act  provides  that  the  lease  ''must  be  filed 
of  record  in  the  same  county  recorder's  office  or  offices  and 
within  the  same  time  and  manner  and. for  the  same  fee,  aa  are 
chattel  mortgages." 
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There  is  no  statutory  provision  for  filing  foreign  chattel 
mortgages  when  the  chattels  are  subsequently  brought  into 
this  state.  The  chattel  mortgage  registration  acts  apply  only 
to  property  in  the  state  of  Idaho  when  the  mortgage  is  exe- 
cuted and  have  no  extraterritorial  effect.  (Sees.  3406-3410, 
Rev.  Codes.)  By  analogy,  a  foreign  lease  of  animals,  which 
are  subsequently  brought  to  this  state,  is  not  required  to  be 
placed  of  record  in  this  state.  (Shapard  v.  Hynes,  104  Fed. 
449,  45  C.  C.  A.  271,  52  L.  R.  A.  675 ;  Creelman  Lumber  Co. 
v.  Lesh,  73  Ark.  16,  83  S.  W.  320,  3  Ann.  Cas.  108;  GreenvUle 
National  Bank  v.  Evans-Snyder-Buel  Co,,  9  Okl.  353,  60  Pac. 
249.) 

''The  statutes  of  one  state  requiring  mortgages  and  other 
instruments  dealing  with  personal  property  to  be  recorded  in 
the  town  or  county  where  the  mortgagor  resides  do  not  apply 
to  mortgages  made  in  another  state  where  the  parties  and  the 
property  are  at  the  time.  The  lex  loci  contractus  governs." 
(24  Am.  &  Eng.  Ency.  Law,  2d  ed.,  94;  Pyeatt  v.  PoweU;  51 
Fed.  551,  2  C.  C.  A.  367.) 

The  mortgage  sought  to  be  foreclosed  by  this  action  is  void 
as  to  the  defendant  copartnerships  because  of  the  insufficiency 
of  the  description  of  the  property  attempted  to  be  mortgaged. 
The  sole  description  of  the  property  attempted  to  be  mort- 
gaged is  **1333  early  spring  lambs,  branded  0 — .*'  The  loca- 
tion of  the  property  is  not  stated  nor  the  ownership,  nor  does 
the  mortgage  specify  the  county  or  state  where  the  property 
attempted  to  be  mortgaged  is  located.  {Huse  v,  Estabrooks, 
67  Vt.  223,  48  Am.  St.  810,  31  Atl.  293;  Barrett  v.  Fisch,  76 
Iowa,  553,  14  Am.  St.  238,  41  N.  W.  310.) 

''A  mortgage  of  a  i^pecific  number  of  sheep  out  of  a  herd 
comprising  a  much  larger  number  of  sheep  which  doea  not 
separate  or  designate  the  sheep  mortgaged  is  void  for  uncer- 
tainty." {Jacobsen  v.  Christiansen,  18  Utah,  149,  55  Pac. 
562 ;  South  Omaha  Nat.  Bank  v,  McOUlin,  77  Neb.  6, 108  N.  W. 
257;  Wattles  v.  Cobb,  60  Neb.  403,  83  Am.  St.  537,  83  N.  W, 
195;  Clark  v.  Voorhees,  36  Kan.  144,  12  Pac.  529;  Everett  v. 
Brown,  64  Iowa,  420,  20  N.  W.  743.) 
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The  mortage  is  void  because  the  property  attempted  to  be 
described  was  not  in  esse  and  the  mortgagor  had  no  potential 
interest  in  or  title  to  the  ewes  from  which  the  lambs  were  sub- 
sequently bom.  (Jones  on  Chattel  Mortgages,  2d  ed.,  sec. 
140;  New  England  Nat.  Bank  v.  Northwestern  Nat,  Bank,  171 
Mo.  307,  71  S.  W.  191,  60  L.  R.  A.  256;  Townsend  Brick  etc. 
Co.  V.  Allen,  62  Kan.  311,  84  Am.  St.  388,  62  Pac.  1008,  52 
L.  R.  A.  323 ;  First  Nat.  Bank  v.  Mcintosh  &  Peters  Livestock 
etc.  Co.,  72  Kan.  603,  84  Pac.  535,  and  Robinson  v.  Haas,  40 
Cal.  474.) 

Mortgage  is  void  as  to  defendant  copartnerships  because  of 
lack  of  affidavit  of  good  faith.  {Reynolds  v.  Fitzpatrick,  23 
Mont.  52,  57  Pac.  452;  2  Cobbey,  Chattel  Mortgages,  sec.  583; 
6  Cyc.  1002.) 

Hansbrough  &  Oagon,  for  Respondents. 

The  person  who  has  the  possession  and  control  of  a  chattel 
and  the  person  in  possession  and  control  of  an  article  of  per- 
sonal property  and  who  holds  himself  out  as  the  owner  thereof, 
is  presumed  to  be  the  owner.  (29  Cyc.  1550;  Keith  v.  Ma- 
guire,  170  Mass.  210,  48  N.  E.  1090;  Hombein  v.  Blanchard, 
4  Colo.  App.  92,  35  Pac.  187.) 

The  leases  in  question  should  have  been  recorded  within  a 
reasonable  time  after  sec.  1263,  Rev.  Codes,  went  into  eflfect. 
{MoUne  Plow  Co.  v.  Witham,  52  Kan.  185,  34  Pac.  751.) 

By  comity  between  the  states,  mortgaged  property  being 
removed  from  one  state  to  another  and  the  mortgage  not  re- 
corded in  the  latter  state,  the  mortgagor  is  permitted  to  retain 
possession  under  the  terms  of  the  mortgage,  but  such  comity 
should  not  be  extended  to  cases  wherein  it  appears  th&t  the 
mortgagee  consented  to  such  removal.  {Newsum  v.  Hoffman, 
124  Tenn.  369, 137  S.  W.  490 ;  Snyder  v.  Yates,  112  Tenn.  309, 
105  Am.  St.  941,  79  S.  W.  796,  64  L.  R.  A.  353;  Greene  v. 
Bently,  114  Fed.  112,  52  C.  C.  A.  60;  Dawes  v.  Bosenbaum, 
179  111.  112,  53  N.  E.  585.) 

Where  a  true  owner  of  property  allows  another  to  appear 
as  the  owner  of  or  as  having  full  power  of  disposition  over 
the  property,  and  innocent  third  parties  are  thus  led  into  deal- 
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ing  with  such  apparent  owner,  or  person  having  such  apparent 
power  of  disposition,  they  will  be  protected.  (16  Cyc.  773, 
774;  Anderson  v.  Armstead,  69  111.  452;  Wells  v.  Higgins,  1 
Litt.  (Ky.)  299, 13  Am.  Dec.  235;  Crai^  v.  Turley,  86  Ky.  636, 
6  S.  W.  648 ;  Wilson  v.  Scott,  13  Ky.  Law  Rep.  926 ;  Hostler  v. 
Hays,  3  Cal.  302;  B.  F.  Avery  &  Sons  v.  Collins  (Tex.  Civ. 
App.),  131  S.  W.  426.) 

The  mortgage  is  good  between  the  parties.  {Marchand  v. 
Bonaghan,  9  Ida.  95,  72  Pac.  731 ;  Chase  v.  Tacoma  Box  Co., 
11  Wash.  377,  39  Pac.  639 ;  Marcum  v.  Coleman,  8  Mont.  196, 
19  Pac.  394;  Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac. 
452;  Darland  v.  Levins,  1  Wash.  582,  20  Pac.  309.) 

MORGAN,  J. — This  case  was  tried  in  the  district  court  im- 
mediately following  the  trial  of  that  just  decided  by  this  court, 
in  which  the  same  parties  appellant  and  respondent  appeared, 
and  in  which  case  the  foreclosure  of  a  mortgage  made  by  W.  R. 
Young  in  favor  of  the  Anderson  Brothers  Bank  was  involved. 
(See  ante,  p.  682,  146  Pac.  104.) 

In  this  case  it  was  stipulated  that  the  testimony  of  the  wit- 
nesses John  0.  Jones,  Andrew  Anderson,  J.  B.  Larson,  W.  R. 
Young  and  W.  A.  Lee  given  on  behalf  of  the  defendants  in 
the  case  involving  the  Anderson  Brothers  bank  mortgage  and 
all  exhibits  introduced  on  defendants'  behalf  in  said  case  be 
considered  as  evidence  for  the  defendants  herein,  subject  to 
objections  made  as  to  its  competency,  "relevancy  and  mate- 
riality, with  like  effect  as  if  said  witness^  had  been  sworn 
and  said  evidence  had  been  introduced.  \ 

The  two  cases  came  on  to  be  heard  in  this  coi^t  at  the  same 
time  and  were  argued  together.  This  case,  howeVer,  presents 
some  questions  of  law  which  do  not  occur  in  the  \other  and 
which  require,  in  order  that  the  conclusions  of  this^^urt  be 
made  clear,  an  additional  discussion  of  the  facts.  , 

On  January  7,  1911,  W.  R.  Young  being  indebted  to\  the 
Shelley  Banking  Company  of  Shelley,  Idaho,  in  the  sum  >rf 
$4,000,  for  moneys  theretofore  advanced  to  him,  gave  to  saia\ 
banking  company  his  promissory  note  in  said  amount,  and  to 
secure  the  payment  thereof  made,  executed  and  delivered  to 
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said  bank  a  chattel  mortgage  upon  the  property  described  as 
follows:  '*1333  early  spring  lambs,  branded  0 — ." 

By  assignment,  in  like  manner  as  in  the  case  just  decided, 
the  respondents  became  the  owners  of  said  note  and  mortgage 
and,  the  indebtedness  not  having  been  paid  when  due,  this  suit 
was  instituted  to  foreclose  the  mortgage. 

The  defendants  (appellants  here)  Andrew  Larson  &  Sons, 
a  copartnership,  and  Young  &  Sorenson,  a  copartnership, 
answered  and  the  default  of  the  defendant,  W.  R.  Young,  for 
failure  to  answer  was  entered.  The  trial  resulted  in  a  decree 
foreclosing  the  mortgage  and  adjudging  and  decreeing  it  to 
be  a  valid  lien  upon  the  property  described  therein  prior  and 
superior  to  any  right  or  rights  of  the  defendants  or  either  of 
them.    From  said  decree  this  appeal  was  taken  to  this  court. 

In  so  far  as  the  facts  discussed  in  the  case  involving  the 
Anderson  Brothers  Bank  mortgage  are  decisive  of  this  case, 
they  will  not  be  restated  here  but,  as  before  indicated,  this 
case  presents  some  additional  questions  which  require  the  con- 
sideration of  some  portions  of  the  evidence  not  found  neces- 
sary to  be  discussed  in  the  other. 

It  is  contended  by  the  appellants  that  the  trial  judge  erred 
in  not  finding  that  the  lambs,  not  being  in  esse  at  the  time  of 
the  execution  of  the  mortgage,  and  Young  having  no  potential 
interest  in  the  ewes  subsequently  giving  birth  to  them,  said 
chattel  mortgage  was  wholly  void;  also  in  not  finding  that 
the  description  of  the  property  in  the  mortgage  is  so  indefi- 
nite as  to  render  it  void ;  that  the  appellantai  being  purchasers 
of  the  property  in  good  faith  and  for  value,  the  mortgage,  as 
against  them,  was  void  because  it  was  not  accompanied  by  an 
affidavit  that  it  was  executed  in  good  faith  and  without  any 
design  to  hinder,  delay  or  defraud  creditors.  Other  assign- 
ments of  error  were  made  but  they  go  to  the  points  above 
stated. 

These  assignments  of  error  are  all  based  upon  the  theory 
that  the  appellants  were  purchasers  of  the  property  without 
notice  of  the  mortgage,  in  good  faith  and  for  value,  from 
Jones,  Anderson,  Lund  and  the  Christensens,  and  that  at  the 
time  the  purchases  were  made  the  said  vendors  were  the 
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actual  owners  of  the  property  and  Young,  the  mortgagor,  was 
not,  for  if  Jones,  Anderson,  Lund  and  the  Christensens  were 
not  the  owners  of  the  property,  it  is  clear  the  appellants  could 
not  acquire  ownership  by  purchase  from  them.  This  mort- 
gage as  between  the  mortgagor  and  the  mortgagee  is  valid  and 
the  description  is  suflScient. 

In  the  case  of  Marchand  v.  Bonaghan,  9  Ida.  95,  72  Pac. 
731,  this  court,  after  holding  that  between  mortgagor  and 
mortgagee  the  affidavit  of  good  faith  is  unnecessary,  comment- 
ing upon  the  defense  that  the  description  in  a  chattel  mortgage 
was  insuflScient,  said: 

**It  was  proper  for  the  plaintiflf  to  prove  where  the  prop- 
erty was  located  and  identify  it  as  the  property  mortgaged. 
It  could  in  no  way  injure  the  mortgagor.  The  strictness  of 
the  rules  applied  to  chattel  mortgages  where  disputes  arise 
between  the  mortgagee  and  attaching  creditors  and  subsequent 
encumbrancers  and  purchasers  in  good  faith  is  never  applied 
where  the  differences  arise  between  the  mortgagor  and  mort- 
gagee ;  and  the  courts  will  not  look  with  favor  upon  the  efforts 
of  a  mortgagor  to  defeat  the  security  given  his  creditors  upon 
such  flimsy  pretexts."  (See,  also,  Rea  v.  Wilson,  112  Iowa, 
517,  84N.W.539.) 

One  of  the  questions  determined  by  the  trial  judge  and  here 
to  be  decided  is,  Was  the  mortgagor  at  the  time  the  mortgage 
was  made  the  owner  of  the  property  mortgaged? 

While  it  appears  from  the  testimony  of  Jones,  Anderson 
and  Young  that  Young  leased  the  sheep  in  question  from 
Lund,  the  Christensens,  Jones  and  Anderson,  and  that  said 
parties  owned  them  up  to  the  time  they  were  sold  to  the  ap- 
pellants, the  conduct  of  said  parties,  with  respect  to  the  prop- 
erty, tends  to  contradict  this  testimony.  According  to  the 
testimony  the  other  parties  above  named  had  known  Young 
in  the  state  of  Utah  for  a  number  of  years,  and  from  1902  or 
1903  until  1910  they,  from  time  to  time,  placed  in  his  posses- 
sion about  6,700  head  of  sheep  upon  contracts  or  agreements, 
whereby  he  was  to  make  payment  in  some  instances  in  cash 
and  in  other  instances  in  wool  and  lambs  for  the  use  of  the 
sheep.    Some  of  these  contracts  were  oral  and  others,  while 
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called  leases  in  the  testimony,  are  very  informal.  Two  of 
these  documents  were  introduced  in  evidence  and  are  as 
follows : 

*' Shelley,  Idaho,  Oct.  9/1904. 

*'I  the  undersiner  received  of  John  0.  Jones  956  ewes  and 
240  ewes  lambs  and  17  bucks  to  be  kept  for  the  terms  of  four 
years  at  the  yearly  rent  of  two  lbs  of  wool  for  each  head  and 
six  lambs  on  each  one  hundred  head  of  sheap  to  be  added 
yearly.  And  said  sheep  are  to  young  good  sheep  at  the  time 
of  delivery. 

''Remarks. 

''John  0.  Jones  stood  one  half  of  expence  of  shipment  on 
said  sheep  said  amount  was  $99.00. 

"Should  John  0.  Jones  at  time  of  repeiving  said  sheep 
return  them  to  Utah  by  rail  I  agree  to  pay  the  same  amount 
And  in  addishon  I  have  allready  gave  to  John  0.  Jones  one 
contract  writen  in  year  1903  and  for  the  terms  of  5  years  on 
the  same  said  sheep.  It  was  sined  by  W.  B.  Young  and  lost 
by  said  John  0.  Jones.  Should  said  contract  ever  be  found 
it  shall  be  null  and  void  and  of  no  effect. 

"Signed  by  W.  R.  YOUNG.'' 

"Maroni,  Utah,  Sept.  15,  1910. 
"Received  from  Andrew  Anderson  of  Maroni,  Utah  Eleven 
Hundred  head  of  Stock  Sheep  to  be  kept  by  me  for  the  term 
of  three  years,  for  which  I  agree  to  pay  50  cts  in  cash  for 
each  sheep  per  year  as  rent,  said  cash  to  be  payed  July  1st 
of  each  year  and  at  the  end  of  said  three  years  I  agree  to 
deliver  to  Andrew  Anderson,  his  heirs  or  order,  the  said 
Eleven  Hundred  (1100)  head  of  stock  sheep  in  good  condition. 

"W.R.  YOUNG." 

Young  removed  from  Utah  to  Idaho  about  1904  and  engaged 
in  the  livestock  business.  He  always  dealt  with  the  sheep  in 
question  as  his  own.    His  testimony  is  in  part  as  follows : 

"Q.  In  April,  1911,  how  many  sheep  all  told  did  you  have 
in  your  possession  ?    A.  Something  over  3,000  in  April. 

"Q.  Three  thousand  in  April!    A.  Somewhere  near  6,000. 


Digitized  by 


Google 


698  Hare  v.  Young.  [26  Idaho, 

Opinion  of  the  Court — ^Morgan,  J. 

'*Q.  How  many  sheep  did  you  have  about  March,  1911,  in 
your  possession  that  you  claimed  to  lease  from  Jones  and 
Anderson  in  Sand  Peak  county  f    A.  Over  3,000. 

**Q.  And  in  March  of  that  same  year  1911  counting  the 
Christensen  sheep  and  the  Anderson  and  Jones  sheep  you  had 
something  over  6,000?    A.  No,  I  didn't  say  that. 

*'Q.  How  many  did  you  have?    A.  Close  to  6,000. 

**Q.  What  sheep  was  it  you  mortgaged  to  the  Anderson 
Brothers  Bank  on  December  19,  1910  T    A.  These  same  sheep. 

'*Q.  Which  sheep  do  you  refer  to  by  these  same  sheep  t 
A.  All  that  I  had. 

*'Q.  That  would  cover  the  Christensen  and  Lund  sheep  and 
also  the  Jones  and  Anderson  sheep  ?    A.  Tes. 

'*Q.  How  many  sheep,  if  you  know,  did  you  describe  in  that 
mortgage?    A.  Three  thousand. 

''Q.  But  you  had  in  your  possession  about  that  time  about 
6,000?    A.  I  did  not. 

*'Q.  How  many  did  you  have?  A.  About  3,000  or  a  little 
over. 

''Q.  Where  were  those  others?  A.  I  didn't  count  the 
Iambs. 

"Q.  The  lambs  of  what  season?  A.  In  1911,  this  was  in 
December,  1910,  that  mortgage  to  Anderson. 

**Q.  In  December,  1910,  you  say  you  had  only  about  3,000 
head  of  sheep  t    A.  Yes. 

**Q.  I  understood  you  to  say  you  got  about  3,000  sheep 
under  lease  from  Lund  and  Christensen  ?    A.  I  said  so. 

''Q.  Did  you  have  them  in  December,  1910!  A.  Not  all 
of  them. 

"Q.  How  many  did  you  have?    A.  Not  all  of  them. 

'*Q.  How  many  old  ones  did  you  have  of  the  Christensen 
sheep  ?    A.  They  were  all  old  ones  at  that  time. 

"Q.  Going  back  to  the  spring  of  1910,  how  many  sheep  did 
you  have  in  your  possession  in  the  spring  of  1910 !  A.  Over 
6,000. 

**Q.  How  many  old  ones?    A.  Over  3,000. 

''Q.  That  was  counting  the  lambs  the  spring  of  1910  T 
A.  Tes. 
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''Q.  What  I  am  trying  to  get  at  how  many  old  sheep  be- 
longing to  Young  and  Christensen  you  had  in  the  spring  of 
1910!  A.  You  can  figure  that  out  yourself.  I  had  about 
3,000  old  sheep ;  3,100  belonging  to  other  people,  then  3,400 
would  belong  to  these  people;  how  many  would  that  make? 

*'Q.  Did  you  have  3,100  old  sheep  that  you  leased  from 
Anderson  and  Jones  f    A.  No. 

**Q.  How  many  old  sheep  did  you  have  that  you  leased  from 
Jones  and  Anderson  in  the  spring  of  1910!  A.  Must  have 
had  about  1500. 

**Q.  How  many  old  sheep  did  you  have  in  the  spring  of 
1910  of  the  Christensen  and  Lund  sheep!    A.  About  1,500. 

'*Q.  Then  you  didn't  have  3,000  and  you  didn't  lease  that 
many  sheep  from  Christensen,  did  you!    A.  Yes,  I  did. 

''Q.  What  have  you  done  with  them!  A.  Sold  them  and 
ate  them  up. 

'*Q.  And  what!    A.  Sold  them. 

*'Q.  How  many  sheep  did  you  sell  out  of  these  two  herds. 
A.  I  can't  tell;  I  sold  the  increase  every  year. 

'*Q.  How  many  old  ones  did  you  sell!  A.  I  sold  from  two 
to  five  hundred  old  ones  at  different  years. 

**Q.  What  I  am  trying  to  get  at  now  is  the  number  of  old 
sheep  say  nothing  about  their  increase  at  the  time  you  made 
the  first  lease  from  the  Christensens  and  Lund — got  from 
them  under  that  lease.    A.  About  2,000,  I  guess,  old  ones. 

**Q.  And  how  many  lambs!  A.  About  1,800  old  ones  and 
about  1,600  lambs. 

**Q.  What  time  in  the  year  did  you  get  them!  A.  Got 
them  in  August. 

"Q.  That  was  3,400  head  of  grown  sheep  that  you  had  that 
faU!    A.  Yes. 

*'Q.  Did  you  ever  sell  any  of  those  sheep!    A.  Yes. 

*'Q.  When  did  you  sell  them!  A.  Sold  some  that  fall  and 
some  the  next  year. 

'*Q.  And  still  continued  to  sell!    A.  Yes. 

**Q.  Do  you  know  how  many  you  sold  that  fall!  A.  About 
200. 

**Q.  And  how  many  Vie  next  year!    A.  I  couldn't  telL 


Digitized  by 


Google 


700  Haeb  v.  Young.  [26  Idaho, 

Opinion  of  the  Court — ^Morgan,  J, 

"Q.  Do  you  know  how  many  old  sheep  you  had  at  the 
expiration  of  that  verbal  lease  you  took  from  Christensen  and 
Lund  when  you  say  you  wrote  a  letter  and  changed  the  terms 
of  the  lease  belonging  to  themt  A.  I  don't  think  I  had  over 
2,000.    I  don't  think  the  old  ones  had  increased  any. 

'*Q.  You  had  been  selling  the  lambs  right  along?    A.  Yes. 

**Q.  Treated  these  sheep  from  the  time  you  got  them  until 
you  turned  them  back  as  your  own!  A.  Had  full  charge  of 
them. 

**Q.  Sold  them  when  you  wanted  to  and  sold  the  wool  when 
you  wanted  to?    A.  With  their  permission,  their  part  of  it. 

V  Q.  But  sold  those  sheep  any  time  you  wanted  to  ?    A.  Yes. 

*'Q.  Any  part  of  them?     A.  Yes." 

The  testimony  of  Anderson  is  in  part  as  follows: 

'*Q.  Were  those  dealings  with  reference  to  the  leasing  of 
certain  sheep  to  W.  R.  Young?    A.  Yes. 

''Q.  On  how  many  occasions  did  you  lease  him  sheep?  A. 
I  don't  know  how  many  times. 

*'Q.  When  was  the  first  occasion  when  you  had  dealings 
with  him  of  that  nature?    A.  1904,  I  think. 

**Q.  What  did  you  do  at  that  time?  A.  I  leased  him  500 
head  of  sheep. 

*'Q.  Where  were  the  sheep  at  that  time?  A.  They  were 
in  his  herd,  I  think. 

'*Q.  In  what  place?  A.  I  don't  know  whether  they  would 
be  in  Sand  Peak  or  where." 

From  other  portions  of  Anderson's  testimony  it  appears 
that  he  leased  sheep  to  Young  on  but  two  occasions;  1,000 
head  in  1904  and  1,100  head  in  1910. 

Anderson  further  testified  as  follows : 

'*Q.  When  did  you  first  know  that  Mr.  Young  had  mort- 
gaged those  sheep  to  the  Anderson  Brothers  bank  and  the 
Shelley  Bank  ?    A.  I  think  he  told  us  about  the  first  of  April. 

'*Q.  You  said  in  your  direct  examination  that  he  told  you 
he  had  mortgaged  some  of  them?  A.  He  told  us  he  had  mort- 
gaged some  of  them.     I  don't  remember  how  many. 

*'Q.  That  was  about  the  first  of  April?    A.  Yes. 

*'Q.  1911?    A.  Yes. 
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'*Q.  Where  were  you  when  he  told  you  thatf  A.  At 
Ooshen. 

**Q.  Did  he  tell  you  to  whom  they  were  mortgaged?  A.  I 
don't  remember  whether  he  did  or  not. 

**Q.  Did  you  make  any  effort  at  that  time  to  ascertain  who 
he  had  mortgaged  these  sheep  to?    A.  No. 

'*Q.  You  didn't  care  whether  they  were  mortgaged  to  the 
Anderson  Brothers  Bank  or  Shelley  Bank  or  anybody  else? 
A.  Not  at  that  time." 

In  another  place  in  the  record  Anderson  testified  as  follows : 

'*Q.  What  were  you  getting  under  that  lease  t  A.  Straight 
50  cents  a  head. 

''Q.  In  cash?    A.  Yes. 

*'Q.  When  were  those  payments  made!  A.  At  the  proper 
shearing  time. 

**Q.  You  never  were  up  here  when  the  sheep  were  shorn! 
A.  No. 

**Q.  You  never  had  any  agent  here  to  claim  any  wool  or 
wool  money  for  you  ?    A.  No. 

**Q.  And  never  did  anything  about  putting  anybody  on 
their  guard  as  to  who  owned  those  sheep,  did  you!  A.  Never 
was  up  here. 

**Q.  Never  wrote  anybody?    A.  No. 

"Q.  And  so  far  as  you  know  no  one  knew  but  what  W.  R. 
Young  owned  those  sheep?    A.  I  don't  know  as  to  that." 

Without  quoting  further  from  the  record  it  may  be  said 
that  the  testimony  is  intended  to  show  that  the  sheep  claimed 
by  Anderson  and  Jones  were  taken  from  the  possession  of 
Young  in  April,  1911,  and  by  them  turned  over  to  Andreas 
Sorenson,  by  whom  they  were  kept  as  the  agent  of  Anderson 
and  Jones  until  in  June,  1911,  when  they  were  sold  to  said 
Andreas  Sorenson  and  one  Roy  Young,  who,  it  was  admitted 
in  the  oral  argument,  was  a  relative  of  W.  R.  Young,  the 
mortgagor.  Prior  to  this  pretended  sale  the  relations  be- 
tween Andreas  Sorenson  and  Anderson  and  Jones  were  such 
that  Sorenson  issued  checks  against  the  funds  of  his  prin- 
cipals in  the  bank  to  cover  the  expense  of  caring  for  the  sheep 
and  the  checks  were  presented  and  paid.    The  sheep  repos- 
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sessed  by  Lund  and  the  Christensens  were  taken  over  by  them 
in  July,  1911,  and  immediately  transferred  to  Larson  &  Sons. 

It  seems  nearly  incredible  that  the  owners  of  sheep  would 
deliver  them  over  to  another  under  contract  of  leaae,  allow 
him  to  remove  them  from  the  state,  fail  and  neglect  to  con- 
form to  the  recording  laws  of  the  state  to  which  they  were 
conveyed,  permit  him  to  treat  them  as  his  own,  to  sell  and 
otherwise  dispose  of  them  until  the  number  had  been  dimin- 
ished from  6,700  to  3,000,  and  then  to  mortgage  the  3,000, 
without  exciting  the  curiosity  of  the  owners  sufficiently  to 
prompt  them  to  inquire  as  to  the  amount  of  the  mortgage  or 
to  whom  it  had  been  given. 

These  are  some  of  the  circumstances  disclosed  by  the  record 
which  probably  prompted  the  trial  judge  to  scrutinize  the 
testimony  critically  and  to  reach  the  ultimate  conclusion  that 
W.  B.  Young  was  the  owner  of  the  sheep  and  that  Anderson, 
Jones,  Lund  and  the  Christensens  were  not. 

**  Possession  of  personal  property  is  prima  facie  evidence 
of  ownership."  {Goodwin  v.  Oarr,  8  Cal.  615;  Courtright 
V,  Deeds,  37  Iowa,  503  j  Trevorrow  v.  Trevorrow,  65  Mich.  234, 
31  N.  W.  908.) 

The  case  last  above  cited  is  from  the  supreme  court  of 
Michigan  and  the  syllabus  is  as  follows : 

''In  an  action  by  an  administratrix  against  the  intestate's 
father  to  determine  the  ownership  of  a  team  of  horses,  evi- 
dence that  the  intestate  used  the  team  as  his  own  for  over 
one  year  justified  the  instruction  to  the  jury  that  'the  posses- 
sion of  the  team  under  a  claim  of  ownership  was  presumptive 
evidence  of  the  ownership,  not  conclusive,  but  sufficient  until 
proof  was  introduced  to  the  contrary,'  although  it  also  ap- 
peared from  the  evidence  that  the  father  had  originally 
bought  and  paid  for  the  team.'' 

In  this  case  the  trial  judge,  who  heard  the  testimony  and 
had  an  opportunity  to  observe  the  demeanor  of  the  witnesses 
on  the  witness-stand,  reached  the  conclusion  that  W.  B.  Young, 
the  mortgagor,  was  the  owner  of  the  property.  An  examinar 
tion  of  the  record  convinces  us  that  he  was  justified  in  this 
finding  and  that  the  presumption  of  ownership  cre&ted  by 
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the  possession  of  the  property,  under  the  facts  and  circom- 
Btances  of  this  case,  is  not  overcome  by  the  testimony  intro- 
duced to  rebut  it. 

The  decision  appealed  from  is  accordingly  afSrmed  and  costs 
are  awarded  to  the  respondents. 

Sullivan,  C.  J.,  concurs. 

Budge,  J.,  did  not  sit  at  the  hearing  nor  take  part  in  the 
decision  of  this  case. 

Petition  for  rehearing  denied. 


(January  20,  1915.) 

B.   H.   JENNINGS,   Respondent,   v.   IDAHO   RAILWAY, 
LIGHT  &  POWER  COMPANY  et  al.,  Appellants. 

[146  Pae.  101.] 

£V)BXioN  Corporations — Nonresident  Ai/though  Complying  With 
Laws  of  Stats  —  Not  Exempt  prom  Attachment  —  Immaterial 
Assignments  op  Error  will  not  re  Considered  and  Determined. 

1.  Under  see.  2792,  Rev.  Codes,  which  provides  "That  foreign 
corporations  complying  with  the  provisions  of  this  section  shall 
have  all  the  rights  and  privileges  of  like  domestic  corporations, 
including  the  right  to  exercise  the  right  of  eminent  domain,  and 
shall  be  subject  to  the  laws  of  the  state  applicable  to  like  domestic 
corporations,"  such  corporation  is  not  a  citizen  or  resident  of  this 
state  within  the  meaning  of  the  foreign  attachment  laws,  and  is 
not  exempt  from  attachment  as  a  nonresident. 

2.  A  corporation  organized  under  the  laws  of  a  foreign  juris- 
diction, although  engaged  in  business  in  this  state  and  having  com- 
plied with  the  constitution  and  all  the  laws  of  this  state  affecting 
foreign  corporations,  is  a  nonresident  and  subject  to  attachment 
18  such. 

3.  Where  counsel  for  respective  parties  agree  that  should  the 
eondusion  of  the  court  be  adverse  to  the  contention  of  appellant 
upon  one  question,  the  remaining  objections  assigned  become  imma- 
lerial|  and  when  it  appears  from  the  record  that  a  consideration 
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of  said  questions  is  not  neeessary  to  a  final  determination  of  the 
cause  under  consideration,  the  same  will  not  be  decided  bj  the 
court. 

APPEAL  from  the  District  Conrt  of  the  Third  Judicial 
District,  in  and  for  Ada  County.  Hon.  Chas.  P.  McCarthy, 
Judge. 

Action  to  recover  on  a  promissory  note.  Attachment  issued 
and  the  court  refused  to  discharge  the  attachment.    Affirmed. 

Cavanah,  Blake  &  MacLane,  for  Appellants. 

No  attachment  can  be  issued  against  a  domestic  corpon&r 
tion  in  an  action  on  a  secured  debt,  and,  therefore,  if  foreign 
corporations  have  the  same  rights  and  privileges,  and  are 
subject  to  like  laws,  no  attachment  can  be  issued  against  them 
in  such  cases.  (6  Thompson  on  Corporations,  ed.  1895, 
p.  6420,  sec.  8060;  Farnsworth  v.  Terre  Haute  etc.  By,  Co., 
29  Mo.  75;  Martin  v.  MobUe  etc.  R.  Co.,  7  Bush  (Ky.),  116; 
Burr  V.  Co-operative  Constmction  Co.,  162  111.  App.  512; 
Hackettstown  Bank  v.  Mitchell,  28  N.  J.  L.  516.) 

Nonliability  to  attachment  is  a  right  or  privilege  of  domestic 
corporations,  and  it  is  further  certain  that  the  attachment 
law  is  one  of  the  laws  of  the  state  applicable  to  domestic  cor- 
porations. If  the  statute  is  to  be  given  meaning  and  effect, 
the  construction  here  suggested  would  seem  to  be  the  only 
possible  one.  Furthermore,  this  construction  is  in  harmony 
with  the  spirit  of  the  attachment  laws  against  nonresidents, 
the  purpose  of  which  is  to  enable  a  citizen  of  the  state  to 
acquire  jurisdiction  against  a  nonresident  defendant  to  the 
extent  of  property  of  the  nonresident  within  the  state.  The 
attachment  is  allowed  in  order  to  compel  the  defendant  to 
come  forth  and  allow  his  indebtedness  to  be  litigated.  {Blair 
V.  Winston,  84  Md.  356,  35  Atl.  1101;  Herbert  v.  Herbert,  49 
N.  J.  Eq.  70,  22  Atl.  789 ;  Munroe  v.  Williams,  37  S.  C.  81, 
16  S.  E.  533,  19  L.  B.  A.  665.) 

Richards  &  Haga  and  McKeen  F.  Morrow,  for  Kespondent. 

The  authorities  are  uniform  that  the  domicile,  residence 

and  citizenship  of  a  corporation  are  in  the  state  where  it  is 
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created,  and  that  where  the  corporation  is  not  domesticated, 
that  is,  reincorporated  in  other  states  where  it  does  business, 
it  can  have  but  one  domicile,  one  residence,  and  one  citizen- 
ship, and  that  is  in  the  state  issuing  its  charter  and  maintain- 
ing supervision  and  control  over  the  corporation.  {Cowardin 
V.  Univergdl  Life  Ins,  Co.,  32  Gratt.  (Va.)  445;  Barbour  v. 
Paige  Hotel  Co.,  2  App.  Cas.  (D.  C.)  174.) 

*'A  corporation  chartered  by  a  foreign  state  is  a  foreign 
corporation  and  is  liable  to  attachment  as  a  nonresident 
debtor,  although  it  may  have  an  office  and  do  business  in 
the  state  in  which  the  attachment  is  issued."  {Boyer  v. 
Northern  Pacific  By.  Co.,  8  Ida.  74,  66  Pac.  826,  70  L.  R.  A. 
691 ;  Shinn  on  Attachments,  sec.  105 ;  New  York  Life  Ins.  Co. 
V.  Pike,  51  Colo.  238,  117  Pac.  899 ;  5  Thompson  on  Foreign 
Corporations,  2d  ed.,  sec.  6629  ,*  Cook  on  Corporations,  7th  ed., 
sec.  1.) 

The  domicile,  residence  and  citizenship  of  a  corporation 
are  in  the  state  where  it  is  created.  (Beale  on  Foreign  Corpo- 
rations, sees.  Ill,  113,  211 ;  Waechter  v.  Atchison,  T.  dk  8.  F. 
By.  Co.,  10  Cal.  App.  70,  101  Pac.  41 ;  Voss  v.  Evans  Marble 
Co.,  101  111.  App.  373.) 

Appellants  should  not  be  heard  to  contend  that  respondent 
holds  security  and  cannot  therefore  attach  the  railway  com- 
pany's  property.  The  evidence  is  uncontradicted  that  the 
appellant  railway  company  has  done  everything  in  its  power 
to  destroy  the  security  which  it  pledged  with  respondent. 
Th«  lien  must  be  a  lien  of  a  fixed,  determinate  character, 
capable  of  being  enforced  with  certainty,  and  depending  on 
no  conditions.  (Porter  v.  Brooks,  35  Cal.  199;  Watson  v. 
Loewenberg,  34  Or.  323,  56  Pac.  289 ;  Bowman  v.  Wade,  54 
Or,  347,  103  Pac.  72.) 

BUDGE,  J.— On  the  6th  of  November,  1911,  the  Idaho  Bail- 
way,  Light  &  Power  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Maine,  made,  executed  and  delivered 
its  promissory  note  to  one  E.  H.  Jennings  for  $180,000,  pay- 
able two  years  after  date,  bearing  interest  at  the  rate  of  six 
per  cent  per  annum  from  July  6,  1912.    In  order  to  secure 
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the  payment  of  the  above  obligation,  the  Idaho  Railway,  Light 
ft  Power  Company  deposited  with  the  said  Jennings  as  col- 
lateral security  1,200  shares  of  the  preferred  stock  and  2,884 
shares  of  the  common  stock  of  the  Boise  Railroad  Company, 
litd.  After  the  loan  had  been  negotiated  and  the  stock  of 
the  Boise  Railroad  Company  pledged,  as  aforesaid,  the  Idaho 
Railway,  Light  &  Power  Company,  being  then  the  owner  of 
all  of  the  stock  of  the  Boise  Railroad  Company,  elected  its 
employees  or  ofiScers  as  directors  and  officers  of  the  Boise 
Railroad  Company,  and  immediately  thereafter  caused  said 
officers  to  convey  by  proper  conveyance  all  of  the  property, 
assets,  franchises  and  privileges  of  the  Boise  Railroad  Com- 
pany to  the  Idaho  Railway,  Light  ft  Power  Company.  This 
being  done,  the  necessity  for  the  existence  of  the  Boise  Rail- 
road Company  as  a  corporation  ceased,  and  thereafter  the 
annual  license  tax  of  said  company  was  not  paid  to  the  state 
by  either  the  Boise  Railroad  Company  or  the  Idaho  Railway, 
Light  ft  Power  Company,  and  on  the  1st  of  December,  1913, 
the  charter  of  the  said  Boise  Railroad  Company  was  forfeited 
to  the  state. 

At  the  date  of  the  commencement  of  this  action  in  the  trial 
court,  the  capital  stock  of  the  Boise  Railroad  Company,  which 
had  theretofore  been  pledged  as  collateral  security  for  the 
payment  of  the  respondent's  note,  was  the  stock  of  a  corpo- 
ration which  had  forfeited  its  charter  and  conveyed  all  of 
its  physical  properties,  rights,  assets  and  franchises  to  the 
appellant  corporation  herein.  The  Idaho  Railway,  Light  ft 
Power  Company,  by  its  officers,  executed  a  mortgage  or  deed 
of  trust  to  the  Guaranty  Trust  Company  of  New  York,  secur- 
ing an  issue  of  bonds  aggregating  thirty  millions  of  dollars, 
which  said  mortgage  or  deed  of  trust  covered  all  the  prop- 
erty then  owned  by  the  Idaho  Railway,  Light  ft  Power  Com- 
pany, or  which  it  might  thereafter  acquire,  and  under  which 
bonds  of  said  company  of  the  par  value  of  about  $9,095,000 
had  been  actually  issued.  The  property  transferred  to  the 
Idaho  Railway,  Light  ft  Power  Company,  which  had  previ- 
ously constituted  the  security  as  represented  by  the  stock 
pledged  to  Jennings,  was  now  claimed  by  the  IdiAo  Railway, 
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Light  &  Power  Company  as  owner,  and  by  the  Guaranty 
Trust  Company  of  New  York  as  trustee  under  the  thirty 
million  dollar  mortgage  above  referred  to. 

On  December  23,  1913,  a  receiver  for  the  Idaho  Railway, 
Light  &  Power  Company  was  duly  appointed  by  an  order  of 
the  United  States  court  for  the  district  of  Idaho,  southern 
division. 

The  answer  of  the  appellant  admits  the  indebtedness  of 
$180,000  to  the  respondent,  and  also  admits  the  appointment 
of  a  receiver  by  an  order  of  the  United  States  district  court, 
and  the  insolvency  of  the  appellant  corporation. 

This  is  a  brief  statement  of  what  appears  to  be  the  facts  in 
this  case : 

At  the  time  of  the  issuance  of  summons  in  this  action,  the 
respondent,  upon  affidavit  and  suflBcient  bond,  secured  a  writ 
of  attachment  and  caused  to  be  attached  all  of  the  proper- 
ties, assets  and  franchises  of  the  Idaho  Railway,  Light  ft 
Power  Company.  On  May  28,  1914,  appellant  by  its  counsel 
moved  in  the  trial  court  to  discharge  the  attachment  thereto- 
fore issued,  for  the  following  reasons,  to  wit : 

1.  That  the  afSdavit  of  attachment  shows  upon  its  face  that 
the  debt  upon  which  action  is  brought  was  secured  by  pledge 
of  stock  of  the  Boise  Railroad  Company,  and  fails  to  show 
that  such  security  has  become  valueless. 

2.  That  the  defendant  Idaho  Railway,  Light  &  Power  Com- 
pany is  not  a  nonresident  of  the  state  of  Idaho  within  the 
meaning  of  the  attachment  law,  but  is  a  foreign  corpora- 
tion that  has  complied  with  the  constitution  and  all  the  laws 
of  Idaho  respecting  foreign  corporations,  and  as  such,  by 
the  terms  of  such  statutes  is  entitled  to  all  the  rights  and 
privileges,  and  subject  to  the  laws  applicable  to  domestic 
corporations. 

3.  That  the  undertaking  for  attachment  is  insufficient. 

It  was  conceded  upon  the  argument  of  this  cause  that  the 
appellant  corporation  had  fully  complied  with  the  constitution 
and  laws  of  this  state  respecting  foreign  corporations.  That 
being  true,  the  appellant  insists  that  it  is  exempt  from  attach- 
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ment  under  the  laws  of  this  state  authorizing  the  attachment 
of  the  property  of  nonresidents. 

Sec.  4302,  Bev.  Codes,  as  amended  by  Sess.  Laws  1913,  page 
160,  provides,  that 

''The  plaintiff  at  the  time  of  the  issuing  of  summons,  or 
at  any  time  afterward  may  have  the  property  of  the  defend- 
ant attached,  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered,  unless  the  defendant  gives  security  to 
pay  such  judgment  as  in  this  chapter  provided,  in  the  follow- 
ing cases :  .  .  .  . 

**2.  In  an  action  upon  a  judgment,  or  upon  contract,  ex- 
press or  implied,  or  for  the  collection  of  any  penalty  provided 
by  any  statute  of  this  state,  against  a  defendant  not  residing 
in  this  state. " 

Sec.  2792,  Rev.  Codes,  provides,  among  other  things : 

''That  foreign  corporations  complying  with  the  provisions 
of  this  section  shall  have  all  the  rights  and  privileges  of  like 
domestic  corporations,  including  the  right  to  exercise  the  right 
of  eminent  domain,  and  shall  be  subject  to  the  laws  of  the 
state  applicable  to  like  domestic  corporations." 

The  pertinent  question  for  our  consideration,  therefore,  is; 
Do  the  provisions  of  our  statute  exempt  foreign  corporations 
from  attachment  within  the  meaning  of  sec.  4302  and  subd. 
2,  supra,  for  the  reason  that  said  nonresident  corporation  has 
fully  complied  with  the  constitution  and  all  of  the  laws  of  the 
state  affecting  foreign  corporations?  In  other  words,  when 
foreign  corporations  comply  with  the  constitution  and  laws  of 
our  state,  do  they  occupy  the  same  position  with  reference  to 
our  attachment  laws  that  domestic  corporations  do,  or  is  their 
property  liable  to  attachment  irrespective  of  their  compliance 
with  the  constitution  and  laws  affecting  nonresidents  t 

Should  this  court  reach  the  conclusion  that  a  foreign  corpo- 
ration is  not  exempt  from  attachment  by  reason  of  having 
complied  with  the  constitution  and  laws  of  this  state  affect- 
ing foreign  corporations,  it  would  be  unnecessary  to  discuss 
or  determine  any  other  question  involved  in  this  case. 

It  is  conceded  that  the  appellant  is  a  foreign  corporation 
organized  and  existing  under  the  laws  of  the  state  of  Maine, 
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and  unless  when  it  applied  to  the  state  of  Idaho  for  admission 
to  do  business  within  this  state  and  by  a  full  compliance  with 
the  constitution  and  laws  of  this  state  affecting  foreign  corpo- 
rations it  thereby  became  a  resident  corporation  within  the 
meaning  of  the  attachment  law,  and  thereby  became  exempt 
from  attachment  within  the  meaning  of  the  statutes  above 
cited,  it  could  at  this  time  be  considered  in  no  other  light  than 
a  nonresident. 

In  the  case  of  Bayer  v.  Northern  Pac.  Ry.  Co.,  8  Ida.  74,  66 
Pac.  826,  70  L.  B.  A.  691,  the  court  says : 

'*Both  upon  principle  and  authority,  private  corporations 
are  residents  of  the  state  in  which  they  are  created.  They 
have,  and  can  have,  but  one  domicile — that  the  state  of  their 
birth,  and  which  is  fixed  by  the  charter  of  incorporation. 
They  may  migrate  into  other  countries  and  jurisdictions  for 
the  purpose  of  business,  and  may  be  permitted  to  carry  on 
business  in  other  states ;  yet,  so  far  as  jurisdiction  of  courts  is ' 
concerned,  they  are  treated  both  by  our  federal  courts  and  by 
our  state  courts  as  residents  of  the  state  in  which  created,  and 
nonresidents  of  other  states.  The  appellant  in  this  case  is  a 
foreign  corporation Foreign  corporations  are  and  re- 
main, to  all  intents  and  purposes,  so  far  as  jurisdiction  of  ac- 
tions is  concerned,  nonresidents  of  the  state." 

In  the  case  of  New  York  Life  Ins.  Co.  v.  Pike,  51  Colo.  238, 
117  Pac.  899,  the  supreme  court  of  Colorado  says : 

**The  authorities,  both  court  and  text- writers,  announce  as 
settled  doctrine  that  a  corporation  organized  under  the  laws 
of  one  state  is  a  resident  of  the  state  under  whose  laws  it  was 
created ;  that  it  cannot  be  a  resident  of  any  other  state ;  and, 
though  such  a  corporation  be  permitted  by  another  state,  upon 
compliance  with  its  laws,  to  carry  on  its  business  there,  such 
permission  and  compliance  does  not  make  it  a  resident  of  such 

other  state To  hold  otherwise  would  be  to  ingraft  upon 

the  statute  an  exception  which  is  wholly  foreign  to  its  plain 
terms,  and  would  be  only  an  amendment  thereof.'' 

In  Cook  on  Corporations,  7th  ed.,  sec.  1,  it  is  said:  *'The 
domicile,  residence,  and  citizenship  of  a  corporation  are  in  the 
state  where  it  is  created.'' 
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To  grant  to  a  foreign  corporation  the  right  to  hold  prop- 
erty, to  do  business,  maintain  actions,  enjoy  the  benefits  of 
eminent  domain,  does  not  make  it  a  domestic  corporation,  and 
notwithstanding  the  right  to  the  enjoyment  of  all  of  these 
privileges,  and  snch  others  as  the  legislature  may  from  time 
to  time  provide,  the  residence  or  citizenship  of  a  foreign  cor- 
poration would  not  be  changed  and  it  would  still,  under  the 
great  weight  of  authority,  be  subject  to  attachment  as  a  for- 
eign corporation.  (Barbour  v.  Paige  Hotel  Co.,  2  App.  Cas. 
(D.  C.)  174;  Cowardin  v.  Universal  Life  Ins,  Co,,  32  Gratt. 
(Va.)  445;  Merrick  v.  Van  Santvoord,  34  N.  T.  208;  Black- 
stone  Mfg.  Co.  v.  Blackstone,  13  Gray  (Mass.),  488;  Bank  of 
Augusta  v.  Earle,  13  Pet.  (U.  S.),  519,  10  L.  ed.  274;  Shaw  v, 
Quiiicy  Min.  Co,,  145  U.  S.  444, 12  Sup.  Ct.  935,  36  L  ed.  768.) 

The  supreme  court  of  California  in  Waechter  v.  Atchison, 
T.  &  8.  F.  Ry,  Co.,  10  Cal.  App.  70,  101  Pac.  41,  had  under 
consideration  the  question  of  venue  in  a  suit  brought  against 
a  foreign  corporation,  involving  the  same  principle  that  we 
are  called  upon  to  consider.  The  court  held  that  **Its  pri- 
mary purpose  was  apparently  to  place  foreign  railway  and 
transportation  companies  upon  an  equal  standing  in  this  state 
with  domestic  corporations,  in  respect  to  building  railways  and 
exercising  the  right  of  eminent  domain,  and  the  rights  and 
privileges  incident  thereto.  To  construe  it  as  taking  such 
companies  out  of  the  operation  of  the  provisions  of  the  general 
section  relating  to  the  place  of  trial  of  actions  would  be  to 
create  a  specially  privileged  class  of  nonresident  corporations 
who  would  be  favored  above,  not  only  nonresident  natural  per- 
sons, but  all  other  foreign  corporations  that  might  be  doing 
business  in  the  state.  This  would  not  only  result  in  creating 
a  special  class  of  corporate  defendants  in  civil  actions,  but 
would  also  arbitrarily  discriminate  in  favor  of  corporations 
against  natural  persons  who  were  nonresidents." 

The  authorities  are  uniform  that  the  domicile,  residence 
and  citizenship  of  a  corporation  are  in  the  state  where  it  is 
created,  and  that  where  the  corporation  is  not  domesticated, 
that  is,  reincorporated  in  other  states  where  it  does  business, 
it  can  have  but  one  domicile,  one  residence  and  one  citizenship, 
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and  that  is  in  the  state  issuing  its  charter  and  maintaining 
supervision  and  control  over  the  corporation.  (5  Thompson 
on  Foreign  Corp.,  2d  ed.,  sec.  6629.) 

In  Drake  on  Attachments,  7th  ed.,  sec.  80,  the  proposition 
is  stated  as  follows : 

**The  foreign  character  of  a  corporation  is  not  to  be  deter- 
mined by  the  place  where  its  business  is  transacted,  or  where 
the  corporators  reside,  but  by  the  place  where  its  charter  was 
granted.  With  reference  to  inhabitancy,  it  is  considered  an 
inhabitant  of  the  state  in  which  it  was  incorporated."  These 
general  principles  respecting  residency  or  inhabitancy  of  cor- 
porations cannot  be  denied  or  questioned.  {Cowardin  v.  Uni- 
versal Life  Ins.  Co.,  32  Gratt.  (Va.)  445.) 

It  must  be  conceded  that  it  is  beyond  the  power  of  the  state 
to  forfeit  or  extend  the  corporate  existence  of  a  foreign  cor- 
poration. It  can  exercise  no  power  or  control  over  the  corpo- 
ration as  such.  A  foreign  corporation  by  compliance  with  the 
constitution  and  laws  may  do  business  within  the  state  at  its 
pleasure,  and  when  dissatisfied  can  withdraw  at  will. 

The  provisions  of  our  attachment  law  provide  for  no  such 
exemption  as  contended  for  by  appellant,  and  even  though  the 
legislature  should  attempt  to  make  some  such  provision  look- 
ing to  the  exemption  of  foreign  corporations  from  attachment 
by  a  compliance  with  the  constitution  and  laws,  such  legisla- 
tion might  be  seriously  questioned  upon  the  ground  and  for 
the  reason  that  it  would  be  class  legislation,  or  an  attempt  on 
the  part  of  the  legislature  to  confer  special  privileges  upon  a 
particular  class  of  persons  which  could  not  be  enjoyed  by  all 
alike.  We  do  not  think  that  the  legislature  ever  intended  that 
a  foreign  corporation,  by  complying  with  the  constitution  and 
laws  of  this  state  permitting  it  to  do  business  should  be  re- 
garded as  a  resident  of  this  state  within  the  meaning  of  our 
attachment  laws,  and  that  its  property  should  be  exempt  from 
attachment.     {Voss  v.  Evans  Marble  Co.,  101  111.  App.  373.) 

In  view  of  the  conclusion  reached  by  this  court  upon  the 
second  ground  of  objection  urged  to  the  validity  of  the  attach- 
ment of  the  property  of  appellant,  it  becomes  immaterial 
whether  or  not  the  stock  pledged  by  the  Idaho  Bailway,  Light 
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&  Power  Company  to  respondent  is  or  became  valueless  by  the 
fault  of  respondent  or  the  conduct  of  appellants. 
.  The  third  objection  urged^  namely,  that  the  undertaking  for 
attachment  was  insufficient,  was  not  discussed  by  counsel  for 
appellants,  either  during  the  oral  argument  or  in  the  brief 
filed  on  appellants'  behalf. 

The  order  of  the  district  court  refusing  to  dissolve  the  at- 
tachment is  hereby  affirmed.    Costs  awaided  to  respondent. 

Sullivan,  C.  J.^  and  Morgan,  J.,  concur. 


(January  21,  1915.) 

THE  SOUTHERN  IDAHO  CONFERENCE  ASSOCIA- 
TION OF  SEVENTH  DAT  ADVENTISTS,  a  Corpora- 
tion, Appellant,  v.  THE  HARTFORD  FIRE  INSUR- 
ANCE CO.,  a  Corporation,  Respondent 

[145  Pac.  502.] 

Policy  of  Insubanob — ^Nonsuit — Eyn)ENCE — SumoixNOT  of — Bxjxo- 
TioN  OF  Evidence — PaooF  of  Loss — ^Waiveb  of. 

1.  Upon  motion  for  nonsuit,  as  provided  by  see.  4354,  Ber. 
Codes,  the  defendant  admits  the  existence  of  every  fact  which  the 
evidence  tends  to  prove  or  which  could  be  gathered  from  any  rea- 
sonable view  of  the  evidence,  and  plaintiff  is  entitled  to  the  benefit 
of  all  inferences  in  his  favor  which  the  jury  would  be  justified  in 
drawing  from  the  testimony. 

2.  The  refusal  of  the  court  to  admit  certain  evidence  on  the 
trial  hcW  reversible  error. 

3.  Where  a  waiver  of  proof  of  loss  is  an  issue  in  a  ease,  all 
evidence  tending  to  establish  such  waiver  ought  to  be  admitted. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge. 

Action  to  recover  on  a  policy  of  insurance.    Judgment  of 
nonsuit  for  the  defendant.    Reversed. 
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Richard  H.  Johnson,  for  Appellant. 

.  The  rule  of  law  which  governs  on  a  motion  for  nonsuit  is 
clearly  laid  down  by  this  court  in  Later  v.  Haywood,  12  Ida. 
78,  85  Pac.  494,  and  Bavk  of  Commerce  v.  Baldwin,  12  Ida. 
202,  85  Pac.  497,  to  the  effect  that  such  a  motion  admits  the 
existence  of  every  fact  in  favor  of  the  plaintiff  which  the 
evidence  tends  to  prove  or  which  could  be  gathered  from  any 
reasonable  view  of  the  evidence.  (See,  also,  Shank  v.  Oreai 
Shoshone  &  Twin  Falls  Water  Power  Co,,  205  Fed.  836,  124 
C.  C.  A.  35;  Cvlver  v,  Kehl,  21  Ida.  596,  123  Pac.  301;  Allen 
V.  Phoenix  Assur.  Co,,  12  Ida.  653,  88  Pac.  245,  10  Ann.  Cas. 
328,  8  L.  R.  A.,  N.  S.,  903 ;  Pratt  v.  Dwelling-House  Fire  Ins. 
Co.,  130  N.  Y.  206,  29  N.  B.  118.) 

An  agreement  to  renew  insurance  in  force  is  presumed  to 
have  reference  to  the  terms  and  conditions  of  the  existing  pol- 
icy.    (19  Cyc.  630,  and  cases  cited  in  note  33.) 

Where  plaintiff's  last  insurance  was  had  with  the  defendant 
insurance  company  through  the  same  agent,  the  word  '' re- 
new" in  an  oral  contract  with  such  agent  to  renew  the  insur- 
ance sufficiently  designates  the  company,  as  well  as  the  prop- 
erty to  be  insured,  and  the  terms  of  the  policy.  (Abel  v. 
Phoenix  Ins.  Co.,  62  N.  Y.  Supp.  218,  219,  47  App.  Div.  81.) 

In  the  following  cases  there  was  less  evidence  than  in  the 
case  at  bar  to  show  a  contract  of  insurance,  and  in  all  of  them 
the  court  held  that  the  question  was  one  for  the  jury  to  de- 
termine: Smith  V.  Provident  Sav.  Life  Assur.  Soc,,  65  Fed. 
765, 13  C.  C.  A.  284;  Dove  v.  Royal  Ins.  Co.,  98  Mich.  122,  57 
N.  W.  30 ;  Bowm/in  v.  Agricultural  Ins.  Co.,  59  N.  Y.  521 ; 
Church  V.  La  Fayette  Fire  Ins.  Co.,  66  N.  Y.  222 ;  Welsh  v. 
Continental  Ins.  Co.,  47  Hun  (N.  Y.),  598  iHardwick  v.  State 
Ins.  Co.,  23  Or.  290,  21  Am.  St.  879,  31  Pac.  656;  Long  v. 
North  BHtish  &  M,  F,  Ins.  Co.,  137  Pa.  335,  21  Am.  St.  879, 
20  Atl.  1014;  Latimore  v.  Dwelling-House  Ins.  Co.,  153  Pa. 
324,  25  Atl.  757 ;  Nute  v.  Hartford  Fire  Ins.  Co.,  109  Mo.  App. 
585,  83  S.  W.  83 ;  Oerib  v.  International  Ins.  Co.,  1  Dill.  443, 
Fed.  Cas.  No.  5298 ;  Forehand  v.  Niagara  Ins.  Co.,  58  111.  App. 
161 ;  Phoenix  Ins.  Co.  v.  Caff  man,  10  Tex.  Civ.  App.  631,  32 
S.  W.  810. 
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In  Marysville  Merc.  Co.  v.  Home  Fire  Ins.  Co.,  21  Ida.  383, 
121  Pac.  1026,  the  facts  are  in  many  respects  like  the  case 
at  bar,  and  what  was  said  with  reference  to  the  agent  Kruger 
in  that  case  applies  with  equal  force  to  Oardner  in  this  case. 

Martin  &  Martin,  for  Respondent. 

The  insurance  policy  sued  upon  was  properly  excluded  from 
evidence,  for  the  reason  that  appellant 'failed  to  show  that 
there  was  a  contract  of  insurance  at  the  time  ol  the  fire. 
(Joyce  on  Insurance,  sees.  41,  1459 ;  Kerr  on  Insurance,  sec. 
49,  p.  107;  2  Clement  on  Fire  Insurance,  p.  522;  Wood  on 
Insurance,  2d  ed.,  sees.  5,  6,  15.) 

**An  oral  agreement  between  plaintiff  and  defendant's 
agent  in  regard  to  renewing  a  policy  of  fire  insurance  in 
which  the  amount  of  the  policy  to  be  taken  is  not  fixed  does 
not  constitute  a  binding  contract."  {Safer  v.  Henry  County 
Farmers'  Mut  Fire  Ins.  Co.,  92  Iowa,  579,  61  N.  W.  209; 
Michigan  Pipe  Co.  v.  Michigan  Fire  &  Marine  Ins.  Co.,  92 
Mich.  482,  52  N.  W.  1070,  20  L.  R.  A.  277.) 

A  parol  contract  of  renewal  cannot  be  established  by  mere 
negotiation.  The  minds  of  the  parties  must  have  met  upon 
terms  well  agreed  upon  without  anything  being  left  for  future 
determination.  (2  Clement  on  Fire  Ins.,  p.  522;  Zigler  v. 
Phoenix  Ins.  Co.,  82  Iowa,  569,  48  N.  W.  987 ;  O'Reilley  v.  Cor- 
poration of  London  Ins.  Co.,  101,  N.  T.  575,  5  N.  B.  568; 
Healey  v.  Imperial  Ins.  Co.,  5  Nev.  268.) 

Where  at  the  time  of  the  fire  the  policy  has  not  been  deliv- 
ered, although  written,  the  contract  is  prima  facie  incomplete, 
and  the  burden  is  upon  the  insured  to  show  there  was  a  valid, 
binding  agreement  of  insurance  prior  to  the  fire.  (Ogle  Lake 
Shitvgle  Co.  v.  National  Lumber  Ins.  Co.,  68  Wash.  185,  122 
Pac.  990;  Stephens  v.  Capital  Ins.  Co.,  87  Iowa,  283,  54  N.  W. 
140 ;  Davis  Lumber  Co.  v.  Scottish  Union  &  Nat.  Ins.  Co.,  94 
Wis.  472,  69  N.  W.  156 ;  Ferguson  v.  Northern  Ins.  Co.,  26 
S.  D.  346,  128  N.  W.  125;  New  York  Lumber  etc.  Co.,  v. 
People's  Fire  Ins.  Co.,  96  Mich.  20,  55  N.  W.  434;  Hartford 
Fire  Ins.  Co.  v.  Whitman,  75  Ohio  St.  312,  79  N.  E.  459,  9 
Ann.  Cas.  218;  Stebbins  v,  Lancashire,  60  N.  H.  65.) 
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SULLIVAN,  C.  J. — This  case  was  decided  by  this  court  on 
May  26,  1914,  and  a  petition  for  rehearing  was  thereafter 
granted  and  a  rehearing  had  at  the  January,  1915,  term  of 
court. 

The  action  was  brought  by  the  plaintiff,  the  Southern  Idaho 
Conference  of  Seventh  Day  Adventists,  a  corporation,  to  re- 
cover $3,500  on  an  insurance  policy  issued  by  the  defendant, 
the  Hartford  Fire  Insurance  Company,  a  corporation,  cover- 
ing a  school  building  situated  near  the  village  of  Eagle  in 
Ada  county,  which  building  was  destroyed  by  fire  on  the  night 
of  November  21,  1911. 

The  complaint  alleges  that  said  policy  was  executed  and  de- 
livered on  November  20,  1911,  and  the  payment  of  premium 
of  $122.50  was  made.  The  answer  denies  the  execution  and 
delivery  of  the  policy,  but  on  the  trial  counsel  for  defendant 
admitted  that  the  policy  was  signed  by  the  agent,  but  denied 
that  it  was  delivered  to  the  plaintiff.  The  complaint  alleges, 
and  it  is  admitted  by  the  answer,  that  at  all  times  mentioned 
in  the  complaint,  Frank  M.  Gardner  was  the  duly  appointed, 
qualified  and  acting  agent  of  the  defendant  Insurance  Com- 
pany, residing  at  the  village  of  Eagle,  and  was  authorized  to 
solicit  and  receive  applications  for  fire  insurance  and  that  he 
was  duly  licensed  as  such  agent  by  the  insurance  commissioner 
of  the  state  of  Idaho,  and  that  he  was  duly  authorized  by  de- 
fendant to  countersign  and  deliver  for  said  defendant  con- 
tracts or  policies  for  insurance  against  loss  or  damage  by  fire, 
and  to  receive  on  behalf  of  said  defendant  payment  of  pre- 
miums therefor. 

The  case  was  tried  by  the  court  with  a  jury  and  before 
plaintiff  had  completed  the  introduction  of  its  evidence,  the 
court  refused  to  permit  the  insurance  policy  to  be  introduced 
in  evidence.  The  plaintiff  then  offered  other  evidence  to  sus- 
tain the  remaining  allegations  of  the  complaint,  much  of 
which  testimony  was  offered  for  the  purpose  of  showing  a 
waiver  on  the  part  of  the  defendant  of  any  want  of  authority 
from  plaintiff  to  Gardner  to  execute  the  policy,  even  if  such 
authority  had  not  been  fully  shown  by  the  testimony  thereto- 
fore introduced.    This  evidence  was  all  ruled  out  by  the  court 
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and  exceptions  taken.  The  court  thereupon  sustained  a 
motion  for  a  nonsuit  on  the  part  of  the  defendant  and  judg- 
ment of  dismissal  was  entered  against  the  plaintiff.  The  ap- 
peal is  from  the  judgment. 

The  assignments  of  error  go  to  the  action  of  the  court  in 
excluding  certain  evidence  offered  by  the  plaintiff  and  grant- 
ing a  nonsuit  at  the  close  of  plaintiff's  evidence.  The  motion 
for  nonsuit  was  granted  and  judgment  of  dismissal  entered  on 
the  ground  that  no  evidence  was  introduced  by  the  plaintiff 
showing  that  the  agent  of  the  insurance  company  had  any  au- 
thority or  direction  from  the  plaintiff  to  execute  the  policy 
sued  upon,  and  the  court  by  granting  said  nonsuit  held  that 
it  was  executed  without  authority  from  the  plaintiff  and 
therefore  did  not  constitute  a  binding  contract  upon  the  in- 
surance company. 

Since  in  our  view  of  the  matter  the  case  must  be  sent  back 
for  a  new- trial,  we  shall  not  comment  upon  the  evidence,  but 
after  a  careful  examination  of  all  the  evidence  in  the  record, 
we  are  fully  satisfied  that  there  was  evidence  admitted  and 
offered  tending  to  show  that  the  agent  of  the  insurance  com- 
pany was  authorized  to  issue  the  policy  of  insurance  sued  upon 
in  this  case,  and  that  it  was  error  for  the  court  to  grant  a  non- 
suit and  enter  a  judgment  of  dismissal. 

It  is  a  well-settled  rule  of  this  court  that  on  a  motion  by  the 
defendant  for  nonsuit,  after  the  plaintiff  has  introduced  his 
evidence  and  rested  his  case,  the  defendant  is  deemed  to  have 
admitted  all  of  the  facts  of  which  there  is  any  evidence,  and 
all  of  the  facts  which  the  evidence  tends  to  prove,  and  that 
the  evidence  must  be  interpreted  most  strongly  against  the 
defendant.  (Culver  v.  Kehl,  21  Ida.  595,  123  Pac.  301,  and 
authorities  there  cited ;  Shank  v.  Oreat  Shoshone  dk  Twin  FaUs 
Water  Power  Co,,  205  Fed.  833,  836, 124  C.  C.  A.  35.) 

The  policy  of  insurance  on  which  this  action  was  based  was 
offered  in  evidence  and  rejected  by  the  court.  That  was  error. 
The  policy  should  have  been  admitted.  Other  evidence  tend- 
ing to  show  the  understanding  or  agreement  between  the  in- 
sured and  the  agent  of  the  insurer  was  offered  and  rejected 
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by  the  court.  All  evidence  ought  to  be  received  that  tends  to 
sustain  the  material  allegations  of  the  complaint. 

The  record  shows  that  the  proof  of  loss  was  not  made  within 
sixty  days  after  the  fire,  and  the  question  will  be  presented 
on  a  retrial  as  to  whether  the  failure  to  make  such  proof  pre- 
cludes a  recovery  in  this  case.  The  evidence  offered  showing 
or  tending  to  show  a  waiver  by  the  company  of  making  the 
proof  of  loss  within  the  sixty  days  ought  to  be  received  on  the 
trial. 

The  above  is  sufficient  to  indicate  the  views  of  the  court 
upon  the  points  discussed. 

For  the  reasons  above  given,  the  judgment  must  be  reversed 
and  a  new  trial  granted,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  expressed  in  this 
opinion.    Costs  awarded  in  favor  of  appellant. 

Budge  and  Morgan,  JJ.,  concur. 


(January  25,  1915.) 

WASHINGTON  COUNTY  LAND  &  DEVELOPMENT 
COMPANY,  a  Corporation,  Appellant,  v.  THE  WEISEB 
NATIONAL  BANK,  a  Corporation,  Respondent. 

[145  Pac.  lie.] 

Appeai/— -Undeetakino  FnjD>  but  Omitted  from  Transcript — Appear- 
ance— Stipulation — Jurisdiction — Default— Judgment  —  Relief 
Demanded. 

1.  A  motion  to  dismiss  an  appeal  upon  the  ground  that  no  un- 
dertaking on  appeal  or  deposit  of  money,  in  lieu  thereof,  was  made 
or  deposited  with  the  clerk  of  the  district  court  within  five  days 
after  the  service  of  the  notice  of  appeal,  will  be  denied  and  the  ap- 
peal will  be  heard  upon  its  merits  when  such  an  undertaking  in 
due  form  and  in  the  proper  amount  was,  in  fact,  filed  in  time  and 
transmitted  to  this  court  but  omitted  from  the  transcript  through 
oversight  on  the  part  of  the  clerk. 
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2.  A  defendant  appears  in  an  action  when  he  answers^  demurs 
or  gives  the  plaintiff  written  notice  of  his  appearance  or  when  an 
attorney  gives  notice  of  appearance  for  him. 

3.  A  stipulation  that  the  defendant  have  until  a  certain  date 
to  make  settlement  of  the  amount  claimed  by  plaintiff  and  con- 
taining a  promise  on  the  part  of  the  defendant  that  in  the  event 
the  settlement  is  not  made  by  that  time,  it  will  confess  judgment 
in  the  action  then  pending  between  the  parties,  is  not  an  appearance 
contemplated  by  sec.  4892,  Bev.  Codes. 

4.  In  case  the  defendant  fails  to  appear,  answer,  demur  or 
otherwise  plead  within  the  time  prescribed  by  statute,  the  district 
judge  has  jurisdiction  and  power  at  chambers  to  enter  a  default 
and  to  hear  testimony  thereon  and  to  enter  judgment. 

5.  In  case  the  defendant  fails  to  answer,  the  trial  court  is  with- 
out power  to  grant  relief  not  demanded  in  the  complaint,  and  if 
there  be  no  prayer  accompanying  the  complaint  and  no  relief  de- 
manded, no  judgment  can  be  entered  in  favor  of  the  plaintiff. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  the  County  of  Adams.    Hon.  Ed.  L.  Bryan,  Judge. 

Suit  to  vacate  and  set  abide  judgment  and  to  quiet  title. 
Judgment  for  defendant.    Affirmed. 

Lynne  F.  Clinton,  for  Appellant. 

The  stipulation  filed  by  appellant  and  respondent  was  a 
voluntary  appearance  within  the  purview  of  sec.  4149,  Rev. 
Codes,  and  had  the  jurisdictional  effect  of  an  answer  or  de- 
murrer.    {Cooper  V.  Gordon,  125  Cal.  296,  301,  57  Pac.  1006.) 

Powers  conferred  on  a  court  cannot  be  exercised  by  a  judge 
in  vacation,  even  by  consent  of  parties,  unless  a  statute  so  pro- 
vides. (23  Cyc.  545;  Bates  v.  Oage,  40  Cal.  183;  Wicks  v. 
Ludwig,  9  Cal.  173.) 

The  omission  of  any  prayer  for  relief  is  not  a  fatal  defect. 
(Sannoner  v.  Jacobson,  47  Ark.  31,  14  S.  W.  458;  Parker  v. 
Norfolk  etc.  R.  Co.,  119  N.  C.  677,  25  S,  E.  722;  Iowa  County 
V.  Mineral  Point  By.  Co.,  24  Wis.  93.) 

The  prayer  for  relief  is  no  portion  of  the  statement  of  facts 
constituting  a  cause  of  action.  The  entire  omission  of  any 
demand  for  judgment  does  not  subject  the  complaint  to  a  gen- 
eral demurrer.  {Fox  v.  Graves,  46  Neb.  812,  65  N.  W.  887; 
Culver  V.  Bodgers,  33  Ohio  St.  537,  546.) 
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''If  the  facts  stated  in  the  complaint  are  established  by  the 
evidence  and  show  that  the  plaintiff  is  entitled  to  any  relief, 
the  court  may  grant  him  such  relief,  although  not  prayed 
for."  (Anderson  v.  War  Eagle  Consol.  Min,  Co.,  8  Ida.  789, 
72  Pac.  671  ;Presson  v.  Boone,  108  N.  C.  78, 12  S.  E.  897.) 

The  want  of  a  special  or  general  prayer  is  not  a  defect  in- 
volving the  power  or  jurisdiction  of  a  court  to  render  a  de- 
cree. {Evans  v.  Schafer,  119  Ind.  49,  21  N.  E.  448;  Baxter 
V.  KnoxvUle  First  Nat.  Bank,  85  Tenn.  33, 1  S.  W.  501.) 

Ed.  B.  Coulter,  for  Respondent,  files  no  brief. 

MORGAN,  J. — This  is  an  appeal  from  the  district  court  of 
the  seventh  judicial  district  for  Adams  county,  and  is  prose- 
cuted from  a  judgment  wherein  the  court  refused  to  set  aside 
a  former  judgment  entered  in  a  case  in  which  respondent  here 
was  plaintiff  and  this  appellant  was  defendant. 

The  defendant,  Weiser  National  Bank,  named  as  respond- 
ent herein,  defaulted  in  the  district  court  by  its  failure  to  an- 
swer or  otherwise  appear,  but  moved  in  this  court  to  dismiss 
this  appeal  upon  the  ground  that  no  undertaking  on  appeal,  or 
deposit  of  money  in  lieu  thereof,  was  made  or  deposited  with 
the  clerk  of  the  district  court  from  which  this  appeal  was 
taken  within  five  days  after  service  of  the  notice  of  appeal 
upon  said  respondent,  and  alleges,  among  other  things,  that  a 
copy  of  the  said  notice  of  appeal  was  served  upon  respondent 
on  the  3d  of  December,  1913 ;  that  no  undertaking  on  appeal 
was  ever  filed  in  said  cause,  as  appears  from  the  transcript  on 
appeal. 

An  undertaking  on  appeal  in  due  form  and  in  the  proper 
amount  has  been  transmitted  to  this  court  in  this  case,  and, 
as  appears  from  the  filing  mark  thereon,  it  was  filed  on  De- 
cember 6,  1913.  As  a  matter  of  fact  it  does  not  appear  in  the 
transcript,  probably  through  oversight  on  the  part  of  the 
clerk,  but  the  undertaking  being  in  due  form  and  in  the  proper 
amount  and  having  been  filed  in  time,  the  motion  to  dismiss 
will  be  denied  and  the  appeal  will  be  considered  upon  its 
merits. 
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Although  the  complaint  in  this  case  is  not  accompanied  by 
a  prayer  and  no  relief  is  demanded,  the  apparent  purpose  of 
the  action  ia  to  vacate  and  set  aside  the  former  judgment  and 
to  remove  from  the  title  to  plaintiff's  real  estate  the  cloud 
thereby  cast  upon  it. 

In  the  former  case  the  default  of  the  defendant  was  entered 
and  judgment  was  thereafter  awarded  to  plaintiff  at  chambers. 
The  defendant  in  the  former  case,  plaintiff  and  appellant  in 
this,  has  prosecuted  this  appeal  upon  the  theory  that  the  judge 
of  the  district  court  was  without  jurisdiction  to  enter  said 
former  judgment  at  chambers,  for  the  reaaon,  as  it  contends, 
that  it  appeared  in  said  former  action  and  is,  therefore,  en- 
titled to  a  judgment  in  this  case  vacating  and  setting  aside 
said  former  judgment.  The  document  relied  upon  by  appel- 
lant as  an  appearance  in  the  former  action  is  a  stipulation 
between  the  parties  and,  omitting  the  title  of  the  court  and 
cause,  is  as  follows : 

'•STIPULATION. 

"It  is  hereby  stipulated  by  and  between  the  respective  par- 
ties to  the  above-entitled  action,  and  their  respective  attorneys, 
that  the  Washington  County  Land  and  Development  Com- 
pany shall  have  up  to  and  including  November  1,  1912,  in 
which  to  settle  said  action  and  have  the  suit  dismissed  at  the 
instance  of  the  Weiser  National  Bank,  and  that  in  the  event 
that  said  suit  is  not  settled  and  dismissed  by  November  1, 
1912,  that  the  Washington  County  Land  and  Development 
Company  will  confess  judgment  for  the  amount  of  the  said 
promissory  notes  involved  in  said  suit,  together  with  interest 
and  attendant  costs  and  attorneys  fees  in  such  sum  as  the 
Court  may  adjudge  reasonable  not  to  exceed  amt.  prayed  for. 
•'WASHINGTON  COUNTY  LAND  AND  DE- 
VELOPMENT COMPANY. 

*'By  LYNNE  P.  CLINTON, 

**Its  Attorney  in  Fact. 
**WEISEB  NATIONAL  BANK. 

**By  ED  R.  COULTER, 

**Its  Attorney  in  Fact. 
"Filed  Sept.  6,  1912.     C.  W.  Holmes,  Clerk." 
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Appellant  cites  and  relies  upon  the  17th  subdivision  of  see. 
3890,  Bev.  Codes,  conferring  jurisdiction  upon  district  judges 
at  chambers,  and  the  part  of  said  section  material  to  a  decision 
of  this  case  is  as  follows: 

''Sec.  3890.  A  district  judge  may  sit  at  chambers  any- 
where within  his  district,  and  when  so  acting,  has  jurisdiction 
and  power  as  follows:  .... 

''17th.  To  enter  defaults  and  to  hear  testimony  thereon; 
and  to  enter  judgment  in  default  cases,  where  there  has  been 
no  appearance  or  plea  filed  within  the  time  prescribed  by 
statute,  and  to  give  such  judgments  the  same  force  and  effect 
as  though  entered  in  open  court." 

In  said  case  the  defendant  (appellant  here)  failed  to  an- 
swer, demur  or  otherwise  plead,  and  unless  the  stipulation 
above  quoted  is  an  appearance  in  contemplation  of  the  seven- 
teenth subdivision  of  said  sec.  3890,  it  made  no  appearance 
whatever  in  said  case. 

Sec.  4892,  Rev.  Codes,  is  as  follows: 

"A  defendant  appears  in  an  action  when  he  answers,  de- 
murs, or  gives  the  plaintiff  written  notice  of  his  appearance, 
or  when  an  attorney  gives  notice  of  appearance  for  him. 
After  appearance,  a  defendant  or  his  attorney  is  entitled  to 
notice  of  all  subsequent  proceedings  of  which  notice  is  re- 
quired to  be  given.  But  where  a  defendant  has  not  appeared, 
service  of  notice  or  papers  need  not  be  made  upon  him  unless 
he  is  imprisoned  in  the  action  for  want  of  bail.'' 

In  Words  &  Phrases,  vol.  1,  pages  449,  450,  the  following 
definitions,  among  others,  of  the  word  "appearance"  are 
found : 

"Where  a  paper,  which  has  been  voluntarily  executed  by 
the  defendants  in  a  suit  pending  therein  filed,  contains  a  re- 
cital, 'we  hereby  enter  our  appearance  to  said  cause,'  such 
phrase  signifies  that  they  make  an  appearance  for  every  neces- 
sary purpose  of  the  cause."  (Citing  Mutual  Nat,  Bank  of 
New  Orleans  v.  Moore,  50  La.  Ann.  1332,  24  So.  304,  306.) 

* '  Appearance  is  the  process  by  which  a  person  against  whom 
a  suit  has  been  commenced  submits  himself  to  the  jurisdiction 

IdAho,  VoL  2G-^e 
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of  the  court."  (Citing  Flint  v.  Candy,  95  Me.  251,  49  AtL 
1044,  1045.) 

"An  appearance  ifl  the  formal  proceeding  by  which  a  de- 
fendant submits  himself  to  the  jurisdiction  of  the  court;  the 
prescribed  mode  of  complying  with  the  exigency  of  the 
process."  (Citing  Crawford  v.  Vinton,  102  Mich.  83,  62 
N.  W.  988,  989.) 

The  stipulation  is  not  an  appearance  contemplated  by  sec. 
4^92,  Rev.  Codes.  It  is  an  agreement  that  the  appellant 
should  have  until  Nov.  1, 1912,  to  make  settlement  of  the  claim 
of  the  respondent  and  a  promise  that,  in  the  event  settlement 
was  not  made  by  that  time,  it  would  confess  judgment  in  the 
action  then  pending  between  said  parties.  It  in  no  way  bound 
the  appellant  to  fail  to  answer,  demur  or  give  written  notice 
of  its  appearance,  nor  did  it  bind  the  respondent  to  refrain 
from  causing  default  to  be  entered  for  failure  to  do  so.  In 
said  case,  as  shown  by  the  judgment  of  the  court,  the  appel- 
lant was  duly  served  with  process  within  the  state  of  Idaho, 
and  after  the  time  for  answering  had  expired,  its  default  for 
failure  to  answer  was  duly  entered.  Had  the  said  appellant 
not  been  regularly  served  with  process  the  said  stipulation 
would  not  be  deemed  an  appearance  contemplated  by  our  code, 
nor  would  it  have  been  process  by  which  said  appellant  sub- 
mitted itself  to  the  jurisdiction  of  the  court  and  thereby 
waived  the  service  of  the  summons  upon  it,  for  it  expresses 
no  such  intention. 

Another  question  presented  by  this  appeal  is,  Could  any 
relief  have  been  granted  to  the  appellant  by  the  trial  court 
since  none  was  demanded  in  the  complaint  and  the  respondent 
failed  to  answer  t 

Sec.  4360,  Rev.  Codes,  provides  for  the  entry  of  judgment 
if  the  defendant  fails  to  answer  the  complaint.  Subdivision 
1  of  said  section  refers  to  the  entry  of  judgments  in  actions 
arising  upon  contracts  for  the  recovery  of  money  or  damages 
only,  and  subdivision  2  of  said  section  provides : 

**In  other  actions,  if  no  answer  has  been  filed  with  the  clerk 
of  the  court  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  clerk  must  enter 
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the  default  of  the  defendant ;  and  thereafter  the  plaintiff  may 
apply  at  the  first  or  any  subsequent  term  of  the  court  for  the 

relief   demanded   in   the   complaint ''    This    section 

limits  the  plaintiff  in  his  application  to  the  court  in  case  the 
defendant  has  not  answered,  to  the  relief  demanded  in  the 
complaint,  and  sec.  4353,  Rev.  Codes,  limits  the  court  in  grant- 
ing relief  in  such  case,  and  is  as  follows: 

'*Sec.  4353.  The  relief  granted  to  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  which  he  shall  have  demanded 
in  his  complaint ;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint 
embraced  within  the  issue.*'  (See  Lowe  v.  Turner,  1  Ida. 
l07;  WUson  v.  Boise  City,  7  Ida.  69,  60  Pac.  84.) 

Since  the  defendant  failed  to  answer  in  this  case,  the  trial 
court  was  without  power  to  grant  relief  not  demanded  in  the 
complaint  No  relief  was  demanded  in  the  complaint  and  no 
judgment  could  have  been  entered  in  favor  of  appellant. 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed   and  costs  are  awarded  to  the  respondent. 

Sullivan,  C.  J.,  and  Budge,  J.,  concur. 


(January   28,^  1915.) 

EXCHANGE  STATE  BANK,  a  Corporation,  Appellant,  v. 
GEORGE  C.  TABER,  Respondent. 

[145  Pac.  1090.] 

Jury — Opening  and  Closing  Argument  to — Promissory  Notes — Ai> 
tbration  of — ^collateral  security — conversion  of  by  agent — 
Negligence  of  Pledgee — Instructions — Admission  and  Bejeo- 
TiON  OF  Evidence — Directed  Verdict. 

1.    The  order  of  trial  in  a  civil  ease  is  provided  bj  tec.  4383, 

Bev.  Codes,  and  directs  that  the  trial  must  proceed  in  the  order 

'  there   indicated,   unlesB   the   judge,   for  special   reasons,   otherwise 

directs,  and  where  an  action  is  brought  on  promissory  notes  and 

the  respondent  admits  the  execution  of  such  notes  but  makes  special 
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defenses  thereto,  it  rests  in  the  sound  discretion  of  tha  trial  court 
to  direct  the  order  of  addressing  the  jury,  and  unless  there  is  a 
clear  abuse  of  discretion,  this  court  will  not  disturb  the  verdict. 

2.  Where  a  note  appears  to  have  been  altered  in  a  material  re- 
spect, the  onus  is  on  the  party  seeking  to  enforce  the  payment  to 
show  that  it  is  not  void,  but  where  the  respondent  in  his  answer 
and  counterclaim,  in  express  terms,  admits  the  execution  and  de- 
lirery  of  the  notes,  which  are  set  out  in  full  in  the  complaint,  and 
when  introduced  in  evidence,  are  in  the  same  condition  as  they  ap- 
peared in  the  complaint,  the  respondent  should  not  be  permitted  to 
introduce  evidence  tending  to  establish  any  alteration,  nor  should 
the  court  instruct  the  jury  upon  the  law  governing  the  alteration 
of  written  instruments. 

3.  Where  the  notes  are  set  out  in  the  complaint  and  when  in- 
troduced in  evidence,  are  in  the  same  condition  as  they  appear  in* 
the  complaint,  and  respondent  admits  in  express  terms  the  execu- 
tion and  delivery  of  the  notes,  it  will  be  presumed  that  any  altera- 
tion was  made  prior  to  the  execution  of  the  notes. 

4.  Where  a  party  by  conduct  has  intimated  that  he  consents  to 
an  act  which  has  been  done  or  will  offer  no  opposition  thereto, 
though  it  could  not  have  been  lawfully  done  without  his  consent, 
and  he  thereby  induces  others  to  do  that  from  which  they  otherwise 
might  have  abstained,  he  cannot  question  the  legality  of  the  action 
to  the  prejudice  of  those  who  have  acted  on  tha  fair  inference  to 
be  drawn  from  his  conduct. 

5.  A  pledgee  must  exercise  ordinary  and  reasonable  diligence 
to  secure  the  fruits  of  the  collateral,  but  he  is  held  to  no  greater 
degree  of  diligence,  and  extraordinary  care  and  efforts  in  the  col- 
lection of  the  collaterals  are  not  necessary. 

6.  Where  a  person  is  jointly  agreed  upon  by  the  pledgor  and 
pledgee  to  make  collection  of  collateral  notes,  he  becomes  the  repre- 
sentative of  both  parties  and  neither  can  charge  the  other  with 
negligence. 

7.  Befusal  to  give  certain  instructions  requested  by  appellant, 
held  to  be  error. 

8.  Held,  that  it  was  error  to  reject  certain  evidence  offered  by 
appellant. 

9.  The  admission  of  certain  evidence  over  the  objection  of  the 
appellant,  held  to  be  error. 

10.  Where  a  party  is  entitled  to  have  a  verdict  directed  in  his 
favor  at  the  close  of  the  evidence  and  the  case  is  reversed  on  his 
appeal,  a  new  trial  will  not  be  ordered.  The  case  will  be  remanded, 
with  instructions  that  judgment  be  entered  in  his  favor. 
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* 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Twin  Palls.  Hon.  C.  0.  Stock- 
slager,  Judg^e. 

Action  to  recover  on  certain  promissory  notes.  Judgment 
for  defendant.    Reversed. 

Sweeley  &  Sweeley,  for  Appellant. 

In  nearly  all  the  states  the  order  of  trial  is  by  statute  made 
subject  to  conditions,  leaving  it  to  the  judgment  of  the  court. 
(15  Ency.  PI.  &  Pr.  187.) 

But  that  is  not  true  in  Idaho.  Our  statute  is  identical  with 
that  of  California,  from  which  state  it  was  copied.  {Benham 
V,  Rowe,  2  Cal.  387,  56  Am.  Dec.  342.) 

In  those  jurisdictions  where  the  order  of  trial  is  under  the 
control  of  the  court,  the  test  is  that  the  right  to  open  and  close 
belongs  to  the  party  against  whom  judgment  would  be  ren- 
dered if  no  evidence  were  introduced  by  either  side.  (15 
Ency.  PL  &  Pr.  184;  Coffman  v.  Spokane  Chronicle  Pub,  Co., 
65  Wash.  1,  117  Pac.  596,  Ann.  Cas.  1913B,  636 ;  Orisinger  v, 
Hubbard,  21  Ida.  469,  122  Pac.  853,  Ann.  Cas.  1913E,  87; 
MacDemtid  v.  Watkins,  41  Colo.  231,  92  Pac.  701 ;  Rohm  v. 
Deig,  121  Ind.  283,  23  N.  E.  141.) 

Where  in  an  action  on  a  note  the  defendant  had  admitted 
its  execution  without  admitting  the  plaintiff's  ownership,  the 
defendant  is  not  entitled  to  the  right  to  open  and  close. 
{Dodd  V.  Norman,  99  Ga.  319,  25  S.  E.  650;  Myers  v.  Bvnk- 
ley,  26  Ind.  App.  208,  59  N.  E.  333 ;  Teller  v,  Ferguson,  24 
Colo.  432,  51  Pac.  429 ;  Mastin  v.  Bartholomew,  41  Colo.  328, 
92  Pac.  682.) 

The  demand  for  the  right  to  open  and  close  cannot  be  made 
for  the  first  time  after  the  testimony  is  all  in.  {EduHurds  v. 
Murray,  5  Wyo.  153,  38  Pac.  681.) 

If  either  party  to  this  action  is  more  guilty  of  negligence 
than  the  other  in  the  selection  of  Robinson,  it  is  the  defendant. 
It  is  not,  however,  so  much  a  question  of  negligence  as  it  is 
a  matter  of  both  parties  being  bound  by  the  acts  of  the  person 
agreed  upon  to  handle  the  property.     {Murdock  v.  Clarke,  90 
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Cal.  427,  27  Pac.  275 ;  Damon  v.  Waldteufel,  99  Cal.  234,  33 
Pac.  903 ;  Mt.  Vernon  Bridge  Co.  v,  Knox  Co.  Sav.  Bank,  46 
Ohio  St.  224,  20  N.  E.  339 ;  Wtison  v.  Carlinville  Nat  Bank, 
187  111.  222,  58  N.  E.  250,  52  L.  R.  A.  632 ;  Bank  of  Lindshorg 
V.  Ober,  31  Kan.  599,  3  Pac.  324;  Kershaw  v.  Ladd,  34  Or. 
375,  56  Pac.  402,  44  L.  R.  A.  236.) 

The  notes  in  suit  were  set  out  in  full  in  the  complaint.  By 
his  answer  the  defendant  in  express  terms  admitted  their 
execution.  No  question  or  suggestion  as  to  their  having  been 
altered  in  any  respect  was  contained  in  the  answer.  (14 
Ency.  PI.  &  Pr.  656.) 

Defendant  having  admitted  that  he  executed  the  notes 
which  were  set  out  in  full  in  the  complaint  and  which,  when 
they  were  introduced  in  evidence,  were  the  same  as  they  ap- 
peared in  the  complaint,  could  not  be  heard  to  claim  that  they 
had  been  altered.  {Kleeb  v.  Bard,  12  Wash.  140,  40  Pac. 
733.) 

The  appellant  as  pledgee  of  the  collaterals  was  required  to 
exercise  only  ordinary  diligence.  {Murphy  v.  Bartsch,  2  Ida. 
636,  23  Pac.  82 ;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  902.) 

Longley  &  Walters,  for  Respondent. 

Under  our  statute  the  question  as  to  who  has  the  burden 
of  proof  is  properly  a  matter  of  practice,  and  the  ruling  of 
the  court  thereon  will  not  be  reviewed  unless  there  is  evidence 
of  an  abuse  of  discretion.  {Viele  v.  Oermania  Ins.  Co.,  26 
Iowa,  9,  96  Am.  Dec.  83.) 

Also  the  court  has  a  discretion  in  the  matter  of  opening 
and  closing.  {Names  v.  Dwelling-House  Ins.  Co.,  95  Iowa, 
642,  64  N.  W.  628 ;  Ooodpaster  v.  Voris,  8  Iowa,  334,  74  Am. 
Dec.  313 ;  Shaffer  v.  Des  Moines  Coal  etc.  Co.,  122  Iowa,  233, 
98  N.  W.  111.) 

It  is  well  settled  in  the  federal  courts  that  the  determina- 
tion of  the  right  to  open  and  close  rests  in  the  sound  discretion 
of  the  trial  court,  and  is  not  a  proper  subject  of  exception 
and  review  on  writ  of  error.  {Day  v.  Woodworth,  13  How. 
(U.  S.)  363,  14  L.  ed.  181;  Hall  v.  Weare,  92  U.  S.  728,  23 
L.  ed.  500;  Lancaster  v.  Collins,  115  U.  S.  222,  6  Sup.  Ct.  33, 
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29  L.  ed.  373 ;  Florence  OU  dk  Bef.  Co.  v,  Fatrar,  109  Fed.  254, 
48  C.  C.  A.  345.) 

''A  statute  which  provides  that  the  plaintiff  in  an  action 
shall  open  the  case  and  conclude  the  argument  to  the  jury 
unless  for  special  reasons  the  court  otherwise  directs,  has  been 
held  to  leave  the  order  of  trial  within  the  discretion  of  the 
trial  court."  (Paine  v.  Smith,  33  Minn.  495,  24  N.  W.  305; 
Aultman  dk  Co.  v.  Falkum,  47  Minn.  414,  50  N.  W.  471.) 

"An  erroneous  instruction  which  produces  no  injury  will 
not  be  ground  for  reversal."  (Haynes,  New  Trial  and  Ap- 
peal, sees.  132,  286 ;  Hisler  v.  Carr,  34  Cal.  641 ;  Bradley  v. 
Lee,  38  Cal.  362;  Saiterlee  v.  Bliss,  36  Cal.  489.) 

In  endeavoring  to  collect  the  collateral  and  for  a  failure 
to  use  such  diligence,  or  for  his  negligence,  inexcusable  de- 
fault, wrongful  act  or  omission,  the  bailee  is  answerable  for 
the  loss  resulting  to  his  debtor.  (Montague  v.  Stelts,  37  S.  C. 
200,  34  Am.  St.  736,  15  S.  E.  968;  Bumsey  v.  Laidley,  34 
W.  Va.  721,  26  Am.  St.  935,  12  S.  E.  866 ;  Chemical  Nat.  Bank 
V.  Armstrong,  50  Fed.  798 ;  Lamberton  v.  Windom,  12  Minn. 
232,  90  Am.  Dec.  301.) 

One  who  seeks  to  rely  upon  an  estoppel  must  first  show  that 
he  exercised  due  and  reasonable  diligence  to  know  and  ascer- 
tain the  true  facts  and  conditions,  and  if  he  failed  to  do  this, 
he  can  make  no  claim  of  estoppel.     (14  Ency.  of  Law,  117 
Morgan  v.  Farrel,  58  Conn.  413,  18  Am.  St.  282,  20  Atl.  614 
Blodgeti  v.  Perry,  97  Mo.  263,  10  Am.  St.  307,  10  S.  W.  891 
Pomeroy's  Eq.,  1905  ed.,  sec.  810.) 

To  constitute  an  agency,  it  requires  the  concurrence  of  the 
minds  of  both  the  principal  and  the  agent.  (Western  Union 
Tel.  Co.  V.  Northcutt,  158  Ala.  539,  132  Am.  St.  38,  48  So. 
553.) 

**The  bailee  cannot  justify  his  conversion  upon  the  ground 
that  the  bailment  was  illegal,  and  set  this  up  as  an  excuse 
for  his  own  default ;  nor  can  he  deny  bailor's  title. "  (3  Ency. 
of  Law,  758 ;  Allgear  v.  Walsh,  24  Mo.  App.  134 ;  Sinclair  v. 
Murphy,  14  Mich.  392 ;  Sherwood  v.  Neal,  41  Mo.  App.  416 ; 
Burton  v.  Wilkinson,  18  Vt.  186,  46  Am.  Dec.  145.) 
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Taber  parted  with  all  his  right  of  control  over  the  col- 
laterals, and  the  appellant  was  bound  to  employ  reasonable 
diligence  in  their  collection.  {Hanna  v.  Holton,  78  Pa.  334, 
21  Am.  Rep.  20;  McQueen's  Appeal,  104  Pa.  595,  49  Am.  Bep. 
592.) 

BUDGE,  J. — This  is  an  action  brought  in  the  district  court 
of  Twin  Falls  county,  by  the  appellant  Exchange  State  Bank, 
a  corporation,  against  George  C.  Taber,  respondent.  Judg- 
ment upon  a  verdict  of  the  jury  was  entered  against  the  appel- 
lant for  the  sum  of  $3,924.07  upon  the  respondent's  counter- 
claim. From  said  judgment  an  appeal  was  prosecuted  to  this 
court.  On  the  14th  day  of  March,  1914,  a  majority  and 
minority  opinion  was  handed  down,  resulting  in  a  reversal 
of  the  judgment  of  the  trial  court  and  remanding  said  cause 
for  a  new  trial.  Thereafter  a  petition  for  rehearing  was  filed 
by  both  the  appellant  and  respondent,  which  petition  was 
granted. 

This  action  was  brought  to  recover  upon  two  promissory 
notes,  one  for  $504.49  dated  January  1,  1911,  payable  May  1, 
1912 ;  the  second  note  was  fqr  $2,393.00,  dated  October  8, 1911, 
payable  six  months  after  date.  Both  notes  bear  interest  at 
six  per  cent  per  annum. 

The  respondent,  in  his  answer,  admits  the  execution  and 
delivery  of  the  two  notes,  but  denies  that  they  were  the  prop- 
erty of  the  appellant  and  that  they  were  unpaid  or  past  due, 
and  alleges  affirmatively  that  each  of  said  notes  has  been  fully 
paid  and  discharged  by  reason  of  the  facts  alleged  in  the 
affirmative  allegations  of  respondent's  answer  and  the  facts 
as  alleged  in  respondent's  counterclaim,  which,  in  substance 
and  effect  are,  that  the  appellant  had  been  negligent  in  its 
handling  of  said  promissory  notes,  which  had  been  pledged 
with  the  appellant  by  the  respondent  as  collateral  security  to 
respondent's  obligation,  to  his  damage  in  the  sum  of  $6,566.00. 

From  the  record  it  appears  that  on  April  8,  1907,  James  T. 
Robinson,  of  Jackson  county,  Missouri,  and  George  C.  Taber, 
the  respondent  herein,  then  of  Corral  county,  Illinois,  entered 
into  an  agreement  whereby  Robinson  and  Taber  became  the 
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owners  of  a  tract  of  land  in  Kansas  City,  Missouri.  Taber 
furnished  the  purchase  price  of  the  land.  Robinson  was  to 
furnish  all  material  and  labor  in  erecting  nine  houses  and 
was  to  pay  for  all  street  improvements  and  to  furnish  all 
necessary  funds  to  erect  the  houses,  and  on  the  completion  and 
sale  of  the  houses,  Taber  was  to  receive  $9,200.00  as  his  full 
share  and  interest  in  the  whole  transaction,  and  to  accept 
payments  under  the  following  contract: 

''Two-thirds  of  the  second  mortgage  paper  received  from 
the  sale  of  the  above  described  property  up  to  the  amount, 
and  not  to  exceed  Nine  thousand  two  hundred  dollars,  and  in 
event  that  two-thirds  of  the  second  mortgage  paper  does  not 
amount  to  $9,200.00  the  balance  to  be  in  cash. 

"James  T.  Robinson  agrees  to  collect  all  money  paid  in  on 
the  notes  turned  over  to  Geo.  C.  Taber  from  the  sale  of  the 
above  described  property,  and  remit  to  him  the  1st  of  each 
month  the  entire  life  of  notes  given,  free  of  charge." 

On  August  2,  1908,  the  respondent  called  upon  John  R. 
Wolf,  assistant  cashier  of  the  appellant  at  Lanark,  Illinois, 
and  told  Wolf  that  he  had  some  notes  and  collaterals  and 
wanted  to  arrange  to  borrow  some  money  on  these  notes ;  that 
they  were  at  Kansas  City  and  secured  by  mortgages ;  that  a 
Mr.  Robinson  had  been  and  was  collecting  the  monthly  in- 
stalments as  they  became  due,  and  was  sending  the  payments 
to  him;  that  for  Wolf  to  investigate  the  matter  and  that  a 
William  Hess  who  resided  in  the  city  was  well  acquainted 
with  Robinson ;  that  he  could  see  him  and  that  he  could  write 
and  find  out  the  character  of  the  man,  how  he  was,  etc.  About 
two  weeks  thereafter,  respondent  met  Wolf  and  it  was 
arranged  between  them  that  a  loan  should  be  made  to  the 
respondent;  that  the  bank  would  accept  the  collateral  notes, 
and  as  they  were  paid  the  amounts  received  would  be  indorsed 
upon  the  respondent's  obligation  to  the  bank.  On  September 
7,  1908,  a  letter  was  written  by  Wolf  and  signed  by  Taber, 
addressed  to  Robinson  at  Kansas  City,  which  is  as  follows: 

**I  have  talked  with  J.  R.  Wolf  asst.  cashier  with  whom  I 
am  depositing  all  my  notes  as  collateral  and  have  concluded 
the  best  way  will  be  for  you  to  send  (all  my  notes  in  your 
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hands)  to  me  at  Twin  Falls,  Idaho.  I  will  endorse  them  and 
forward  them  to  Exchange  State  Bank  Lanark  then  they 
return  them  to  yon  for  collection  the  same  as  I  have  done  and 
you  receipt  to  Bank  instead  of  me.  I  enclose  your  receipts. 
Please  forward  notes  at  once  and  Oblige." 

In  pursuance  to  the  above  communication,  Robinson  for- 
warded the  collateral  notes  to  Taber  at  Twin  Falls,  who  in- 
dorsed them  and  then  sent  them  to  the  Exchange  Bank  at 
Lanark,  and  by  the  bank  they  were  forwarded  to  Robinson 
at  Kansas  City. 

It  appears  that  in  the  construction  of  nine  houses  upon 
the  land  purchased  by  Taber,  the  material  was  bought  from 
the  Belt  Line  Lumber  Company,  that  within  two  months  after 
Robinson  received  the  collateral  notes  from  the  Exchange 
Bank,  the  Belt  Line  Lumber  Company  filed  notices  of  mate- 
rialman's liens,  and,  in  order  to  avoid  foreclosure,  Robinson 
turned  over  the  collateral  notes  sent  to  him  by  the  appellant, 
to  the  Belt  Line  Lumber  Company  in  adjustment  of  its  claim, 
in  order  to  protect  the  land  and  houses  formerly  owned  by 
Robinson  and  Taber,  and  which  formed  the  basis  of  their  eon- 
tract  of  settlement  heretofore  referred  to.  The  application 
of  the  collateral  notes  in  the  adjustment  of  the  Belt  Line  Lum- 
ber Company's  claim  was  not  known  positively  by  either  the 
appellant  or  respondent  until  November  21,  1911,  at  which 
time  Robinson  wrote  a  letter  to  Taber,  addressed  to  Twin 
Falls,  Idaho,  in  which  he  admitted  in  substance,  that  he  had 
used  the  collateral  notes  as  above  stated.  For  some  time  after 
the  collateral  notes  were  diverted  by  Robinson,  he  continued 
to  make  payments  to  the  bank  according  to  the  provision  of 
the  collateral  notes,  first  regularly  and  latterly  at  irregular 
periods,  and  finally  ceased  to  make  any  payments.  The  appel- 
lant and  respondent,  as  shown  by  numerous  exhibits,  per- 
sistently urged  Robinson  to  make  collections  of  the  collateral 
notes. 

In  December,  1911,  Taber  went  to  Lanark  for  a  conference 
with  Wolf,  which  resulted  in  Wolf  making  a  visit  to  Kansas 
City  to  see  Robinson.  There  is  evidence  in  the  record  that 
Taber  agreed  to  go  with  Wolf.    He  did  not  do  so.    Wolf  met 
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Robinson  in  Kansas  City  and  made  a  conditional  settlement 
with  him,  and  then  returned  to  Lanark  where  he  immediately 
afterwards  met  Taber.  A  day  or  so  following,  the  notes 
agreed  in  the  settlement  to  be  given  by  Robinson  and  his 
brother,  W.  S.  Robinson,  were  received  by  mail  at  Lanark. 
The  notes  were  made  payable  to  Taber,  who  thereafter  in- 
dorsed the  notes  and  left  them  with  the  appellant  as  col- 
lateral security.  In  the  settlement  between  Taber  and  the 
bank,  it  appears  that  there  was  $504.49  still  due  on  the  larger 
of  the  two  notes  given  to  the  bank  by  Taber  on  September  7, 
1908,  which  is  one  of  the  notes  in  this  action.  Thereafter 
Taber  returned  to  Twin  Falls. 

Upon  the  trial  it  was  agreed  that  there  was  an  error  in  the 
amount  for  which  Robinson  gave  his  notes  at  the  time  of  the 
settlement  made  in  Kansas  City  of  $400.  The  trial  was  had 
before  the  court  with  a  jury  and  a  verdict  was  rendered  in 
favor  of  the  respondent  in  the  sum  of  $3,924.07.  This  appeal 
is  from  the  judgment. 

Numerous  errors  are  assigned  by  appellant.  The  first  is 
that  the  court  erred  in  holding  that  the  respondent  was  en- 
titled to  open  and  close  the  argument  to  the  jury.  It  rests 
in  the  sound  discretion  of  the  trial  court  to  direct  the  order 
of  addressing  the  jury,  and  unless  there  is  a  clear  abuse  of 
discretion  this  court  will  not  disturb  the  verdict.  (Sec.  4383, 
Rev.  Codes;  Ooodpasier  v.  Voris,  8  Iowa,  334,  74  Am.  Dec. 
313 ;  Shaffer  v.  Des  Moines  Coal  etc.  Co.,  122  Iowa,  233,  98 
N.  W.  Ill ;  Brunsivick  &  W.  U.  Co.  v.  Wiggins,  113  Ga.  842, 
39  S.  E.  551,  61  L.  R.  A.  513 ;  Day  v.  Woockvorth,  13  How. 
(U.  S.)  363,  14  L.  ed.  181;  Hall  v.  Weare,  92  U.  S.  728,  23 
L.  ed.  500;  Lancasier  v.  CoUins,  115  U.  S.  222,  6  Sup.  Ct.  33, 
29  L.  ed.  373 ;  Florence  Oil  (&  Ref.  Co.  v.  Farrar,  109  Fed.  254, 
48  C.  C.  A.  345;  38  Cyc.  1300.) 

The  second  assignment  is  that  the  court  erred  in  giving  the 
following  instruction  to  the  jury : 

**You  are  instructed  that  if  you  believe  from  the  evidence 
in  this  case,  when  the  notes  sued  on  were  originally  made  or 
had  indorsed  thereon  by  agreement  of  the  parties  at  any  time 
after  making,  an  agreement  or  indorsement  to  the  effect  that 


Digitized  by 


Google 


732  Exchange  State  Bank  v.  Tabeb.       [26  Idaho, 

Opinion  of  the  Court — Budge,  J. 

the  same  were  not  to  be  collected  from  the  defendant,  and 
that  thereafter  said  notes  or  either  of  them  were  altered  with- 
out the  knowledge,  authority  or  consent  of  the  defendant,  by 
cutting  from  said  notes  such  indorsement,  then  such  an  altera- 
tion would  be  material,  and  the  plaintiff  cannot  recover  upon 
said  notes,  and  your  verdict  should  be  for  the  defendant." 

The  notes  sued  upon  in  this  action  are  set  out  in  full  in 
the  complaint.  The  answer  of  the  respondent  admitted  the 
execution  and  delivery  of  the  notes  to  the  appellant.  The 
respondent  did  not  aflSrmatively  allege  in  his  answer  or  coun- 
terclaim that  the  notes  had  been  altered  in  any  respect.  The 
alteration  of  the  notes  was  not  an  issue  in  the  case.  The  gen- 
eral rule  is  that  a  note  which  has  been  altered  is  not  void 
unless  the  alteration  is  material  and  was  made  subsequent  to 
its  delivery  and  without  the  consent  of  the  parties  liable. 
Where  a  note  appears  to  have  been  altered  in  a  material  re- 
spect, the  onus  is  on  the  party  seeking  to  enforce  the  payment 
to  show  that  it  is  not  void,  but  where  the  respondent  in  his 
answer  and  counterclaim  in  express  terms  admits  the  execu- 
tion and  delivery  of  the  notes  which  are  set  out  in  full  in 
the  complaint,  and  when  introduced  in  evidence  were  in  the 
same  condition  as  they  appeared  in  the  complaint,  the  re- 
spondent should  not  be  permitted  to  introduce  evidence  tend- 
ing to  establish  any  alteration,  nor  should  the  court  instruct 
the  jury  upon  the  law  governing  the  alteration  of  written 
instruments.  It  will  be  presumed  that  the  alteration  was 
made  before  the  execution  of  the  instrument.  The  above  in- 
struction as  given  by  the  court,  was  clearly  prejudicial  error. 
(14  Ency.  PI.  &  Pr.  656 ;  Kleeh  v.  Bard,  12  Wash.  140,  40  Pac. 
733;  1  Standard  Ency.  Proc.  822;  2  Am.  &  Eng.  Ency.  Law, 
2d  ed.,  185.) 

The  appellant  calls  attention  to  the  court's  refusal  to  give 
instruction  No.  5  requested  by  the  appellant,  which  is  as 
follows : 

''In  the  handling  of  securities  placed  with  it,  the  plaintiff 
was  required  to  exercise  only  ordinary  diligence,  and  before 
you  will  be  justified  in  finding  for  the  defendant  on  his 
affirmative  defense,  or  on  his  counterclaim,  it  must  be  estab- 
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lished  by  the  evidence  that  the  plaintiff  was  grossly  negligent 
in  handling  such  securities,  and  that  if  it  had  used  reasonable 
diligence  it  could  have  collected  the  amounts  due  on  said  col- 
laterals, and  unless  you  find  that  through  the  gross  negligence 
of  the  plaintiff  the  defendant  was  in  fact  damaged,  then  the 
defendant  has  failed  to  establish  his  affirmative  defense  and 
counterclaim.*' 

This  instruction  seems  to  be  within  the  rule  announced  by 
this  court  in  the  case  of  Murphy  v.  Bartsch,  2  Ida.  636, 23  Pac. 
82.  It  is  impossible  to  prescribe  any  definite  rule  applicable  to 
every  case  of  property  pledged  as  collateral  security ;  each  case 
must  be  determined  by  the  attendant  facts  and  circumstances, 
rather  than  by  any  iron-clad  rule,  but  in  view  of  the  peculiar 
circumstances  surrounding  this  case,  it  would  have  been  emi- 
nently proper  for  the  court  to  have  given  this  instruction. 

The  next  error  that  we  will  consider  relates  to  the  refusal 
of  the  court  to  admit  certain  evidence  offered  by  the  appel- 
lant touching  the  disposition  of  the  collateral  security  sent 
to  Robinson  by  the  bank  and  by  Robinson  diverted.  There 
is  evidence  in  the  record  which  shows  that  these  collateral 
notes  had  been  used  by  Robinson  for  the  express  purpose  of 
protecting  the  business  interests  of  the  respondent  and  Robin- 
son. If  this  was  true  and  the  respondent  had  in  truth  and 
in  fact  received  the  benefits  of  the  collateral  security  either 
in  whole  or  in  part  by  the  payment  of  certain  debts  that  were 
liens  on  the  property  formerly  owned  by  respondent  and 
Robinson,  and  out  of  which  respondent  expected  to  realize 
upon  the  collateral  notes,  appellant  should  have  been  per- 
mitted to  introduce  any  testimony  that  might  establish  the 
application  of  the  proceeds  of  the  collateral  notes  to  the  bene- 
fit of  the  respondent.  This  testimony  would  have  been  admis- 
sible, if  for  no  other  reason  than  for  the  purpose  of  reducing 
damages. 

We  are  of  the  opinion  that  the  court  erred  in  admitting 
respondent's  exhibit  No.  15,  a  letter  of  August  1,  1912,  writ* 
ten  by  Taber  to  Wolf.  This  letter  was  self-serving  and  imma- 
terial. It  had  reference  to  a  business  transaction  that  had 
been  for  some  considerable  time  closed  and  fully  settled. 
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We  do  not  think  it  necessary  to  discuss  each  of  the  remain- 
ing 17  assignments  of  error  separately.  They  are  based  upon 
the  refusal  of  the  court  to  grant  appellant's  motion  to  strike 
out  all  of  the  testimony  offered  by  respondent  in  support  of 
the  affirmative  allegations  of  his  answer,  and  the  refusal  of 
the  court  to  grant  appellant's  motion  for  a  nonsuit  at  the 
conclusion  of  the  introduction  of  testimony  by  respondent  in 
support  of  his  counterclaim.  We  do  not  think  the  court  erred 
in  refusing  to  strike  out  the  testimony  offered  by  respondent 
in  support  of  the  affirmative  allegations  in  his  answer. 

The  serious  question  that  confronts  us  in  this  case  is:  Was 
there  sufficient  evidence  to  justify  the  court  in  submitting  this 
case  to  the  jury  after  all  of  the  testimony  was  received  in 
support  of  the  affirmative  allegations  of  the  answer  and  coun- 
terclaim of  respondent?  It  appears  that  the  respondent  prior 
to  his  execution  of  the  two  notes  given  to  the  Exchange  Bank 
in  the  year  1908,  had  entered  into  a  contract  in  the  year  1907 
with  Robinson,  of  Jackson  County,  Missouri,  whereby  they 
purchased  some  land  in  Kansas  City  for  $6,500.  Taber  fur- 
nished the  money  for  said  purchase  as  his  part  of  the  enter- 
prise. Robinson  was  to  furnish  the  material  and  labor  in  the 
erection  and  construction  of  nine  houses  upon  the  lots.  Upon 
completion  and  sale  of  the  houses  and  lots,  Taber  was  to  re- 
ceive $9,200  as  his  share  or  interest  in  the  transaction.  The 
evidence  shows  that  they  proceeded  with  the  contract  Robin- 
son procured  the  material  for  the  erection  of  the  houses  from 
the  Belt  Line  Lumber  Company,  to  which  company  he  became 
indebted,  and  to  which  company  the  collaterals  were  subse- 
quently turned  over  in  order  to  avoid  foreclosure  proceedings 
against  the  property.  This  agreement  provided  that  Robin- 
son should  collect  all  deferred  payments  for  the  houses  free 
of  charge  and  remit  the  money  to  Taber.  When  Taber  went 
to  the  bank,  this  was  the  arrangement  that  existed  between 
him  and  Robinson,  and  when  he  made  the  loan  from  the  bank, 
he  explained  to  the  assistant  cashier  Wolf,  that  he  had  these 
notes  and  the  arrangement  between  Robinson  and  himself  for 
the  collection  of  the  payments  as  they  became  due,  free  of 
charge.    It  was  Taber  who  made  the  bank  acquainted  with 
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Robinson,  who  vouched  for  his  honesty  and  integrity;  who 
suggested  that  an  investigation  of  Robinson's  character  and 
standing  in  the  community  where  he  lived  should  be  made, 
that  he  would  be  a  proper  person  with  whom  to  place  these 
collateral  notes  for  collection.  Taber  also  referred  Wolf  to 
one  Hess,  a  witness  in  this  case,  an  old  acquaintance  of  Wolf's, 
who,  Taber  said,  would  substantiate  what  he  had  said  with 
reference  to  Robinson  as  an  additional  reason  why  the  col- 
lateral notes  should  be  sent  to  Robinson  for  collection. 

Taber  signed  a  letter,  exhibit  **J,''  addressed  to  Robinson, 
requesting  him  to  forward  all  the  notes  that  he  had  belonging 
to  him  (Taber)  to  Twin  Falls  for  indorsement,  and  that  he 
(Taber)  would  forward  the  same  to  the  Exchange  Bank  at 
Lanark  after  indorsing  them,  to  be  by  said  bank  returned  to 
Robinson  for  collection  in  the  same  manner  as  he  ht^d  thereto- 
fore done  for  Taber.  Upon  receipt  of  the  notes  from  Robin- 
son, Taber  wrote  Wolf  of  date  September  21,  1908;  that  he 
had  just  received  the  notes  from  Robinson;  that  he  had  in- 
dorsed the  same  and  sent  them  for  security ;  that  he  supposed 
Robinson  had  written  him  (Wolf)  and  explained  all,  and 
further  stated:  **And  he  will  remit  to  you  from  now  on  the 
collections  on  same." 

The  bank  made  statements  from  time  to  time  to  Taber, 
accounted  for  all  payments  made  through  Robinson,  and  in 
numerous  letters  urged  Taber  to  insist  that  Robinson  make 
collection  upon  the  collateral  notes  and  forward  the  same  to 
the  bank  for  credit.  Taber  was  notified  by  the  bank  repeat- 
edly that  Robinson  was  behind  with  the  collections.  The 
bank  informed  Taber  that  they  had  requested  Hess  to  call 
upon  Robinson  and  insist  upon  the  collections  of  the  collateral 
notes  being  made.  Taber  wrote  to  Wolf  in  response  to  these 
communications  and  particularly  of  date  December  5,  1910, 
as  follows : 
"Mr.  Guy  Wolf,  Lanark,  111. 

''Dear  Sir: — ^Yours  rec'd  some  time  ago  in  regard  to  Mr. 
Robinson 's  delinquence  on  pajonents.  I  have  written  him  and 
have  received  no  answer  from  him.    I  wish  you  would  take 
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this  in  hand  and  see  what  you  can  do  with  him.    I  will  write 
him  again  this  evening. 

*' Tours  respectfully, 

'*GEO.  C.  TABEB." 

There  are  numerous  communications  from  Taber  to  the 
bank  in  which  he  states  that  he  has  written  Bobinson  insisting 
upon  the  collection  of  the  collateral  notes  and  requests  the 
bank  to  make  arrangements  with  Hess  to  assist  in  the  col- 
lection of  these  collateral  notes.  In  each  and  all  of  these 
communications,  fairly  construed,  Taber  never  relinquished 
ownership  or  control,  or  his  right  to  collect  the  collateral 
notes.  It  is  quite  clear  that  both  Taber  and  the  bank  were 
industrious  in  their  endeavor  to  bring  about  the  collection  of 
these  collateral  notes. 

On  November  21,  1911,  Bobinson  addresses  a  letter  to  Taber 
at  Twin  Falls,  in  which  he  informs  Taber  that  the  collateral 
notes  have  been  diverted.  After  receiving  this  information, 
on  December  25,  1911,  Taber  left  Twin  Falls  for  Lanark  to 
consult  Wolf.  After  reaching  Lanark  a  settlement  was  finally 
brought  about  between  Bobinson  and  Taber  and  the  notes 
received  from  Bobinson  were  put  up  as  collateral  security 
with  the  bank  to  secure  the  payment  of  the  obligations  sued 
upon  in  this  action. 

The  bank,  by  the  verdict  of  the  jury,  has  been  held  respon- 
sible for  the  loss  of  these  collateral  notes,  upon  the  ground 
and  for  the  reason,  as  appears  from  the  record,  that  the  bank 
was  negligent  in  handling  these  collateral  notes  and  their 
failure  to  collect  the  same.  We  do  not  think  the  record  sup- 
ports this  conclusion.  Within  two  or  three  months  after  the 
collateral  notes  were  received  by  Bobinson,  he  diverted  them. 
No  effort  upon  the  part  of  the  bank  or  Taber  would  have 
resulted  in  the  recovery  of  these  collateral  notes.  There  could, 
therefore,  be  no  negligence  in  the  tsollection  of  these  collateral 
notes.  Bobinson  had  parted  with  them  and  was  not  in  a  posi- 
tion to  collect  the  payments  as  they  became  due.  Therefore, 
if  the  bank  was  negligent  at  all,  its  negligence  consisted  in 
forwarding  the  notes  to  Bobinson  for  collection.    This,  the 
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bank  never  would  have  done  if  it  had  not  been  for  the  conduct 
of  Taber,  which  consisted  in  calling  the  bank's  attention  to 
Robinson,  recommending  him  as  a  man  capable  and  honest, 
the  proper  person  to  be  entrusted  with  the  collection  of  these 
notes,  who  would  perform  the  services  free  of  charge  and  call- 
ing the  bank's  attention  to  Hess,  an  old  acquaintance,  to  verify 
what  he  (Taber)  had  said  with  reference  to  Robinson. 

''Where  a  party  by  conduct  has  intimated  that  he  consents 
to  an  act  which  has  been  done  or  will  offer  no  opposition 
thereto,  though  it  could  not  have  been  lawfully  done  without 
his  consent,  and  he  thereby  induces  others  to  do  that  from 
which  they  otherwise  might  have  abstained,  he  cannot  ques- 
tion the  legality  of  the  action  to  the  prejudice  of  those  who 
have  acted  on  the  fair  inference  to  be  drawn  from  his  con- 
duct/' {Divide  Canal  &  Reservoir  Co,  v.  Tenney  (Colo.), 
139  Pac.  1110;  Truesdail  v.  Ward,  24  Mich.  117.) 

The  more  consistent  position  to  take,  is  that  Robinson  was 
the  person  jointly  agreed  upon  by  Wolf  and  Taber  to  collect 
these  collateral  notes ;  that  he  became  the  joint  agent  of  both 
of  the  parties ;  that  being  true,  neither  could  charge  the  other 
with  negligence.  This  fact  is  further  emphasized  when  we 
consider  the  letters  written  by  Taber  with  reference  to  this 
transaction  and  that  Taber  ratified  the  settlement  made  by 
Robinson  and  Wolf;  indorsed  the  notes  given  by  Robinson 
and  thus  adjusted  his  obligations  with  the  bank.  {Murdoch 
V.  Clarke,  90  Cal.  427,  27  Pac.  2T5;  Damon  v.  Waldteufel,  99 
Cal.  234,  33  Pac.  903.) 

We  think  that  it  was  the  duty  of  the  court,  after  all  of  the 
testimony  had  been  submitted,  to  have  taken  the  case  from 
the  jury  and  directed  thAt  judgment  be  entered  for  the  appel- 
lant. Where  a  party  is  entitled  to  have  a  verdict  directed 
in  his  favor  at  the  close  of  the  evidence,  and  the  case  is  re- 
versed on  his  appeal,  a  new  trial  will  not  be  granted.  The  case 
should  be  remanded  with  instructions  for  judgment  to  be 
entered  in  his  favor.  (Sec.  3818,  Rev.  Codes;  Bemhard  v. 
Reeves,  6  Wash.  424,  33  Pac.  873 ;  Larson  v.  American  Bridge 
Co.,  40  Wash.  224,  111  Am.  St.  904,  82  Pac.  294.)  . 

IdAho.  Vol.  26—47 
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"Where  a  party  shows  no  right  to  recover  under  any  poB- 
sible  state  of  proof,  the  court  is  not  bound  to  submit  the  case 
to  a  jury."  {Oorman  v.  Commissioners  of  Boise  County,  1 
Ida.  655.) 

For  the  foregoing  reasons  the  judgment  appealed  from  must 
be  reversed,  and  the  cause  is  hereby  remanded,  with  instruc- 
tions to  the  trial  court  to  enter  judgment  for  the  appellant 
as  prayed  for  in  its  complaint,  in  accordance  with  the  views 
expressed  in  this  opinion.    Costs  are  awarded  to  appellant. 

Sullivan,  G.  J.,  and  Morgan,  J.,  concur. 


(February  3,  1915.) 

STATE,  Respondent,  v.  CHARLES  DRISKILL,  Appellant. 

[145  Pae.  1095.] 

Statutory  Bapx  —  Conviction  ot  —  Evidencb— Buppicienct  of — In- 
structions— Prosecutrix — Impeachment  op — PRosicuTiNe  At- 
torney— Remarks  to  Jury. 

1.  Held,  that  the  evidence  is  sufficient  to  support  the  verdict, 
and  that  the  court  did  not  err  in  refusing  to  give  certain  instruc- 
tions. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Prosecution  for  statutory  rape.  Conviction  and  sentence 
of  defendant.    Judgment  affirmed.  * 

McNamee  &  Ham,  for  Appellant. 

Admission  of  testimony  as  to  acts  of  misconduct  and  lewd- 
ness by  the  defendant  with  other  girls  was  clearly  reversible 
error.  {People  v.  Stewart,  85  Cal.  174,  24  Pac.  722;  People 
V.  Bowen,  49  Cal.  654 ;  People  v,  Lenon,  79  Cal.  628,  21  Pac. 
967;  People  v.  McNutt,e4:  Cal.  116,  28  Pac.  64;  People  v. 
Barnes,  48  Cal.  551;  People  v.  Elliott,  119  Cal.  593,  51  Pac 


Digitized  by 


Google 


Feb.  1915.]  State  v.  Driskill.  739 

Opinion  of  the  Court — Sullivan,  C.  J. 

955 ;  PeopZe  v.  Lane,  100  Cal.  379,  34  Pac.  856 ;  Ou^ns  v.  State, 
39  Tex.  Cr.  391,  46  S.  W.  240.) 

''Conviction  may  be  had  upon  the  unsupported  testimony 
of  the  prosecutrix,  if  believed  by  the  jury,  but  defendant 
should  not  be  convicted  without  corroboration  where  the  tes- 
timony of  the  prosecutrix  bears  on  its  face  indications  of 
unreliability  or  improbability,  and  particularly  when  it  is 
contradicted  by  other  evidence.*'  (33  Cyc.  1497;  State  v. 
Trego,  25  Ida.  625,  138  Pac.  1124;  Peo]ae  v.  Ardage,  51  Cal. 
371 ;  People  v.  Benson,  6  Cal.  221,  65  Am.  Dec.  506 ;  People 
V,  Hamilton,  46  Cal.  540;  State  v.  Ooodale,  210  Mo.  275,  109 
S.  W.  9 ;  State  v.  Tevis,  234  Mo.  276,  136  S.  W.  339.) 

J.  H.  Peterson,  Attorney  General,  J.  J.  Quheen,  E.  Q.  Davis 
and  T.  C.  CofBn,  Assistants,  and  Miles  S.  Johnson,  for 
Respondent. 

Where  two  witnesses  testify  to  the  same  state  of  facts,  and 
one  of  them  is  successfully  impeached,  nevertheless  the  verdict 
will  not  be  disturbed  where  no  attempt  has  been  made  to 
impeach  the  other.  {Smith  v.  State,  13  Ga.  App.  32,  78  S.  E. 
685 ;  Dozier  v.  State,  62  Tex.  Cr.  App.  258, 137  S.  W.  679.) 

SULLIVAN,  C.  J. — The  defendant  was  indicted  and  con- 
victed of  the  crime  of  statutory  rape  and  sentenced  to  an  in- 
determinate term  of  imprisonment  of  from  five  to  ten  years 
in  the  state  penitentiary.  A  motion  for  a  new  trial  was 
denied  and  this  appeal  is  from  the  judgment  and  order  deny- 
ing a  new  trial. 

Fifteen  errors  are  assigned  which  go  to  the  admission  of 
certain  evidence,  the  refusal  of  the  court  to  give  certain  re- 
quested instructions,  and  in  permitting  the  prosecuting  attor- 
ney to  make  certain  statements  during  his  argument  to  the 
jury,  the  insufficiency  of  the  evidence,  and  the  impeachment 
of  the  prosecutrix. 

After  an  examination  of  the  record,  we  are  fully  satisfied 
that  the  evidence  is  sufficient  to  support  the  verdict  and  that 
the  court  did  not  err  in  the  admission  of  evidence.  There  was 
a  sufficient  corroboration  of  the  testimony  of  the  prosecutrix. 
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The  action  of  the  court  in  permitting  a  witness  on  behalf 
of  the  state  to  testify  that  she  had  sexual  intercourse  with 
the  defendant  within  a  very  few  minutes  after  he  had  had 
intercourse  with  the  prosecutrix  is  assigned  as  error.  It 
appears  that  said  witness  and  the  prosecutrix  went  to  a  bam 
with  the  defendant  and  another  young  man  and  there  the  acts 
referred  to  were  committed,  and  that  after  the  defendant  had 
had  intercourse  with  the  prosecutrix  it  was  suggested  that 
the  young  men  change  girls,  and  thereupon  the  change  was 
made  and  the  defendant  had  intercourse  with  the  other  girl, 
and  the  record  shows  that  such  acts  were  not  more  than  fifteen 
minutes  apart.  Being  so  close  together  and  really  a  part  of 
the  res  gestae,  the  court  did  not  err  in  admitting  the  evidence 
referred  to. 

After  an  examination  of  the  instructions  requested  by  the 
defendant  and  refused  by  the  court,  we  are  satisfied  that  the 
court  did  not  err  in  refusing  to  give  said  instructions. 

As  to  the  impeachment  of  the  prosecutrix  and  to  what  extent 
the  jury  would  give  credence  to  her  testimony,  that  was  for 
the  jury  to  determine,  and  we  do  not  think  if  the  jury  believed 
the  prosecutrix  had  made  contradictory  statements,  they  must 
of  necessity  reject  all  of  her  evidence  as  untrue.  The  jury 
evidently  concluded  from  all  of  the  evidence  that  the  defend- 
ant was  guilty  of  the  crime  charged  beyond  a  reasonable  doubt, 
and  we  think  all  of  the  evidence  taken  together  would  justify 
that  conclusion. 

As  to  the  remarks  made  by  the  prosecuting  attorney  in  his 
argument  to  the  jury,  we  do  not  think  there  was  sufficient 
error  in  those  remarks  to  warrant  a  reversal  of  the  judgment. 

Finding  no  reversible  error  in  the  record,  the  judgment 
must  be  affirmed,  and  it  is  so  ordered. 

Budge  and  Morgan,  JJ.,  concur. 
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(February  6,  1915.) 

STATE,  Respondent,  v.  DANIEL  H.  HOPKINS,  Appellant. 

[145  Pac.    1095.] 

Assault  With  Intint  to  Comuit  Bape — Sufpicienct  of  Evidence- 
Alibi— Admissibiuty  OP  Evidence — ^Withdrawal  op  Objection  to 
Question. 

1.  The  evidence  in  this  case  examined  and  found  to  be  suffi- 
eient  to  justify  the  conviction  of  the  defendant  of  the  crime 
charged. 

2.  Where  the  evidence  adduced  by  the  state  tends  to  show  that  a 
erime  was  eommitted  during  a  two  weeks'  vacation  in  school  at  the 
Christmas  holiday  season  and  does  not  tx  the  date  more  definitely 
than  that,  and  where  the  defendant  relies  upon  an  alibi  and  pro- 
duces evidence  tending  to  show  his  whereabouts  from  Dee.  24th  to 
Jan.  Ist,  inclusive,  and  that  he  was  not  at  the  place  where  the  evi- 
dence produced  by  the  state  tends  to  show  the  crime  was  committed, 
but  produces  no  evidence  tending  to  show  his  whereabouts  during 
the  remainder  of  the  two  weeks  in  question,  the  jury  is  justified  in 
reaching  the  eonelusion  that  the  alibi  relied  on  was  not  established. 

8.  Where  there  is  a  substantial  conflict  in  the  evidence  ahd  the 
evidence  taken  as  a  whole  is  sufficient  to  sustain  the  verdict,  the 
verdict  will  not  be  disturbed. 

4.  Where  a  party  to  an  action  does  not  object  to  a  question 
propounded  to  a  witness,  or  having  objected,  expressly  gives  con- 
sent that  the  question  may  be  answered,  error  cannot  be  predicated 
upon  the  action  of  the  court  in  admitting  the  testimony  nor  upon 
the  refusal  of  the  court  to  strike  out  the  answer  if  it  is  responsive 
to  the  question. 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District  for  the  County  of  Fremont.  Hon.  James  G.  Gwinn, 
Judge. 

The  defendant  was  found  guilty  of  an  attempt  to  commit 
rape.    Judgment  affirmed. 

John  A.  Bagley,  for  Appellant,  cites  no  authorities. 

J.  H.  Peterson,  Attorney  General,  E.  G.  Davis  and  V.  P. 
Ck>£Sn,  Assistants,  for  the  State. 

There  being  a  substantial  conflict  in  the  evidence,  and  the 
jury  having  passed  upon  it,  under  the  well-settled  rule  of 
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this  court,  the  verdict  of  the  jury  will  not  be  disturbed. 
{State  v.  Silva,  21  Ida.  247,  120  Pac.  835;  Panhandle  Lbr,  Co. 
V.  Rancour,  24  Ida.  603,  135  Pac.  558.) 

A  conviction  of  the  crime  of  assault  with  intent  to  commit 
rape  will  be  sustained,  even  though  the  prosecutrix  be  uncor- 
roborated, unless  her  testimony  be  impeached  as  to  her  pre- 
vious good  character  and  reputation  for  truthfulness.  This 
is  especially  so  where  the  circumstances  surrounding  the  com- 
mission of  the  offense  are  clearly  corroborative  of  the  state- 
ments of  the  prosecutrix.  (State  v.  Anderson,  6  Ida.  706, 
59  Pac.  180;  People  v.  Wessel,  98  Cal.  352,  33  Pac.  216.) 

MORGAN,  J. — In  this  case  the  appellant  was  convicted  of 
the  crime  of  assault  with  intent  to  commit  rape.  The  trial 
resulted  in  a  verdict  of  guilty,  upon  which  a  judgment  of  con- 
viction was  made  and  entered,  from  which  judgment  and  from 
an  order  of  the  court  denying  his  motion  for  a  new  trial  this 
appeal  was  taken. 

In  his  brief  upon  appeal  and  in  his  oral  argument  counsel 
for  the  appellant  relies  upon  four  assignments  of  error,  in 
substance  as  follows: 

First :  That  the  evidence  is  insuflScient  to  support  the  ver- 
dict and  judgment ; 

Second:  That  the  verdict  was  rendered  by  the  jury  on 
account  of  bias  and  prejudice  against  this  class  of  cases  and 
the  additional  reason  that  the  court  permitted,  over  the  objec- 
tion of  the  appellant,  the  respondent  to  show  that  the  appel- 
lant had  been  found  guilty  of  the  offense  charged  in  this  case 
by  a  tribunal  of  the  church  of  which  he  was  a  member ; 

Third :  That  the  appellant  proved  a  full  and  complete  alibi; 

Fourth :  That  there  is  no  evidence  to  corroborate  the  prose- 
cutrix and  she  is  contradicted  by  the  facts  and  circumstances 
proved  by  the  appellant. 

The  first,  third  and  fourth  assignments  of  error  and  the 
first  portion  of  the  second  may  be  considered  together  as  deny- 
ing the  suflSciency  of  the  evidence.  The  latter  portion  of  the 
second  assignment  will  be  considered  separately  as  relating  to 
the  admissibility  of  evidence. 
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We  wUl  first  consider  the  evidence  which  affects  the  Mbi 
)relied  upon  by  the  appellant.  The  testimony  of  tlie  prose- 
cutrix shows  that  she  attended  school  during  the  school  year 
of  1911  and  1912 ;  that  there  was  a  vacation,  or  holiday  period, 
at  Christmas  time  of  two  weeks ;  that  the  crime  of  which  the 
appellant  was  convicted  was  committed  during  this  vacation 
period,  at  a  haystack  in  appellant's  field  some  distance  from 
the  house.  The  prosecutrix  further  testified  that  she  was 
unable  to  give  the  exact  date  of  the  assault  upon  her  nor  to 
fix  the  time  any  closer  than  that  it  occurred  at  about  noon  on 
a  day  during  this  two  weeks'  vacation  in  school. 

The  defendant  testified  as  to  his  whereabouts  from  the  24th 
of  December,  1911,  to  and  including  January  1,  1912,  and  he 
produced  the  testimony  of  a  number  of  witnesses  to  corrobo- 
rate his  testimony  as  to  his  whereabouts,  and  that  he  was  not 
at  the  place  where  the  prosecutrix  testified  the  crime  was  com- 
mitted upon  and  between  said  dates.  Since  the  testimony  of 
the  prosecutrix  does  not  fix  the  date  of  the  commission  of  the 
crime  upon  a  day  between  December  24,  1911,  and  January  1, 
1912,  inclusive,  but  does  fix  it  as  having  occurred  on  a  day 
during  the  Christmas  holidays  of  two  weeks'  duration,  it 
readily  appears  that  the  jury  was  justified  in  reaching  the 
conclusion  that  the  alibi  relied  upon  by  the  appellant  was  not 
established. 

Upon  many  material  points  in  their  testimony  the  prose- 
cutrix and  the  appellant  contradict  each  other.  The  prose- 
cutrix testified  that  on  the  occasion  of  the  assault  the  appellant 
and  herself  had  gone  in  a  sled  to  a  haystack  for  a  load  of 
hay.  The  appellant  testified,  and  in  this  he  is  corroborated 
by  other  witnesses,  that  he  did  not  begin  to  haul  hay  from 
the  stack  in  question  until  late  in  January,  1912,  and  that 
during  the  holiday  season  of  1911  and  1912,  no  road  was 
broken  through  the  snow  to  the  haystack.  In  this  he  is,  how- 
ever, contradicted  by  testimony  other  than  that  of  the  prose- 
cutrix. **  Where  there  is  a  substantial  conflict  in  the  evidence 
and  the  evidence  taken  as  a  whole  is  sufScient  to  sustain  the 
verdict,  the  verdict  will  not  be  disturbed.*'  {State  v.  Down- 
ing,  23  Ida.  540,  130  Pac.  461.) 
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It  is  true  there  are  some  discrepancies  between  the  testi- 
mony given  by  the  prosecutrix  at  the  trial  and  that  given  by 
her  at  the  preliminary  examination,  but  these  may  be  ac- 
counted for,  to  a  considerable  extent  at  least,  upon  the  theory 
that  she  misunderstood  certain  questions  propounded  to  her 
at  the  preliminary  examination. 

This  court  in  the  recent  case  of  State  v,  DriskOl,  ante, 
p.  738,  145  Pac.  1095,  commenting  upon  the  e£Fect  of  contra- 
dictory statements  made  by  a  prosecuting  witness  in  a  case 
of  this  kind,  said:  ''As  to  the  impeachment  of  the  prosecutrix 
and  to  what  extent  the  jury  would  give  credence  to  her  testi- 
mony, that  was  for  the  jury  to  determine,  and  we  do  not  think 
if  the  jury  believed  the  prosecutrix  had  made  contradictory 
statements,  they  must  of  necessity  reject  all  of  her  evidence 
as  untrue." 

The  evidence  in  this  case,  considered  in  its  entirety,  is 
amply  sufiScient  to  justify  the  jury  in  reaching  the  conclusion 
expressed  in  its  verdict. 

Had  the  trial  court,  as  charged  in  the  second  assignment  of 
error,  over  the  objection  of  the  defendant,  permitted  the  state 
to  show  that  the  appellant  had  been  tried  and  found  guilty 
by  a  tribunal  of  his  church,  such  action  upon  the  part  of  the 
court  would  have  been  reversible  error.  A  careful  examina- 
tion, however,  discloses  that  the  said  second  assignment  of 
error  is  not  borne  out  by  the  record. 

Mention  of  this  church  trial  is  first  found  in  the  testimony 
of  the  witness  Alfred  Hansen  and  occurs  in  the  cross-exami- 
nation of  the  said  witness  by  the  attorney  for  the  appellant 
The  witness  was  asked  if  a  complaint  had  been  filed  against 
the  defendant  with  the  church  authorities  and,  having  an- 
swered in  the  affirmative,  he  was  asked  whether  he  made  a 
certain  statement  on  the  occasion  of  the  church  trial  as  to  his 
motives  in  commencing  the  church  proceedings  and  this  case. 
Upon  redirect  examination  counsel  for  the  state  asked  the 
witness  as  to  the  result  of  the  church  trial,  whereupon  counsel 
for  the  appellant  said,  **  Object  to  that,  if  the  court  please— 
Oh,  well  go  ahead." 
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Thereafter,  upon  recross-examiDation  of  the  witness  Hansen, 
counsel  for  appellant  went  into  the  question  of  the  proceed- 
ings in  the  church  hearing  and  the  result  thereof  at  consider- 
able length. 

Upon  direct  examination  of  the  appellant  this  church  trial 
was  referred  to,  and  upon  his  cross-examination  it  was  in- 
quired into  by  counsel  for  the  respondent  without  objection 
upon  the  part  of  the  appellant  or  his  counsel,  and  upon  his 
redirect  examination  it  was  further  inquired  into. 

Where  a  party  to  an  action  does  not  object  to  a  question 
propounded  to  a  witness,  or  having  objected,  expressly  gives 
consent  that  the  question  may  be  answered,  error  cannot  be 
predicated  upon  the  action  of  the  court  in  admitting  the  tes- 
timony nor  upon  the  refusal  of  the  court  to  strike  out  the 
answer,  if  it  ia  responsive  to  the  question,  and  the  answer  of 
the  witness,  Hansen,  was  responsive. 

The  judgment  appealed  from  is  affirmed. 

Sullivan,  G.  J.,  and  Budge,  J.,  concur. 


(February  6,  1915.) 

WILLIAM  F.  CALLAHAN,  Appellant,  v.  STERLING  G. 
PRICE,  Respondent. 

[146  Pac.  732.] 

Patent  mou  UNrriD  States — ^Lakd  Bobdeeino  Navigable  Streams — 
Title  Extending  to  Natural  High-wateb  Line  Only — Owneb- 
smp  in  and  to  Bed  or  Lakes  and  Nayioablb  Bitebs — Islands 
not  Passing  to  State — ^Use  or  Navigable  Stbeams  roB  BENEriT 
or  PuBUO  AS  Highways — Judgment  or  Nonsuit,  ArriEMZD. 

1.  A  patent  from  the  United  States  for  land  bordering  on  a 
navigable  lake  or  stream  extends  no  farther  than  the  natural  high- 
water  line. 

2.  When  lands  border  on  a  stream^  the  banks  of  which  are  both 
well-deflned  and  where  the  stream  separates  at  the  head  of  an  island 
into  distinct  channels  constituting  a  well-deflned  stream  on  either 
tide,  the  boundary  line  of  the  land  granted  extends  only  to  the 
natural  high-water  mark. 
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3.  Where  there  is  no  evidence  offered  at  the  trial,  aa  in  this 
case,  which  establishes  or  tends  to  establish  the  fact  that  the  island 
in  controversy  was  at  any  time  attached  to  or  a  part  of  lots  bounded 
by  a  stream,  it  was  not  error  for  the  court  to  grant  a  nonsuit. 

4.  The  United  States,  since  the  admission  of  Idaho  to  statehood, 
iias  the  power  to  dispose  of  subdivisions  or  fractional  subdivisions 
of  public  lands  consisting!:  of  islands  that  existed  in  the  territory 
of  Idaho  prior  to  its  admission  as  a  state. 

5.  Islands  in  existence  when  Idaho  was  admitted  to  the  Union 
did  not  pass  to  the  state  or  come  within  the  disposing  influences 
of  its  laws,  but  remained  the  property  of  the  United  States  subject 
to  disposal  by  it. 

6.  It  is  the  settled  law  of  this  state  that  no  title  to  islands, 
lakes  or  the  beds  of  streams  passes  to  the  patentees  of  the  United 
States  by  the  sale  of  border  lots;  that  the  state  holds  the  title 
to  the  beds  of  navigable  lakes  and  streams  below  the  natural  high- 
water  mark,  for  the  use  and  benefit  of  the  whole  people,  subject 

•    to  the  rights  vested  by  the  constitution  in  the  United  States. 

7.  The  Salmon  river  is  a  navigable  stream,  and  is  therefore 
a  public  highway  belonging  to  the  state. 

8.  Since  statehood  the  state  holds  the  title  to  the  beds  of  all 
navigable  lakes  and  streams,  subject  to  the  rights  of  the  general 
government  to  regulate  commerce,  and  the  right  by  the  public  to 
the  use  of  the  same  as  public  highways  over  which  every  citizen 
has  a  natural  right  to  carry  commerce,  whether  by  ships,  boats, 
the  floating  of  logs  or  lumber,  having  due  consideration  and  reason- 
able care  for  the  rights  of  individuals  as  well  as  the  public  in  the 
common  use  of  such  public  highways. 

9.  The  cases  of  Johnson  v.  Hurai,  10  Ida.  308,  77  Pac.  785, 
Lattig  v,  Scott,  17  Ida.  506,  107  Pac.  47,  Johnson  v.  Johnson^  14 
Ida.  561,  95  Pac.  499,  24  L.  B.  A.,  N.  S.,  1240,  and  Ulhright  v.  Bas- 
lingtony  20  Ida.  539,  119  Pac.  292,  294,  are  hereby  overruled  in  so 
far  as  they  conflict  with  this  opinion. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  the  County  of  Lemhi.  Hon.  J.  M.  Stevens, 
Judge. 

Action  to  quiet  title.  Judgment  of  nonsuit  for  defendant. 
Affirmed. 

A.  C.  Cherry,  for  Appellant. 

The  defendant  on  motion  for  nonsuit  must  admit  all  the 
facts  which  the  evidence  tends  to  prove;  and  in  determin- 
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ing  the  propriety  of  a  nonsuit  at  the  close  of  plaintiff's  case, 
the  evidence  most  favorable  to  the  plaintiff  must  be  accepted 
as  true ;  for  the  motion  of  nonsuit  admits  the  truth  of  plain- 
tiff's evidence  and  every  inference  of  fact  that  can  be  legiti- 
mately drawn  therefrom.  (McDaniel  v.  Moore,  19  Ida.  43, 
112  Pac.  317 ;  Mineau  v.  Imperial  etc,  Co,,  19  Ida.  458,  114 
Pac.  23 ;  Hoff  V,  Los  Angeles  Pac,  Co,,  158  Cal.  596,  112  Pac. 
53;  Lawyer  v.  Los  Angeles  Pac.  Co,,  161  Cal.  53,  118  Pac. 
237.) 

The  case  at  bar  is  not  within  the  purview  of  the  case  of 
Lattig  v.  Scott,  but  is  governed  rather  by  the  cases  of  Grand 
Rapids  etc,  R,  R.  Co,  v.  Butler,  159  U.  S.  87,  15  Sup.  Ct.  991, 
40  L.  ed.  85,  and  United  States  v.  Chandler-Dunbar  Water 
Power  Co.,  209  U.  S.  447,  28  Sup.  Ct.  579,  52  L.  ed.  881. 

P.  J.  Cowen,  for  Respondent. 

There  are  no  differences  which  would  take  this  case,  out  of 
the  rule  laid  down  in  the  Scott  v.  Lattig  case  and  the  rule  an- 
nounced in  the  later  case  of  Moss  <&  Bro.  v.  Raniey,  25  Ida.  1, 
136  Pac.  608. 

The  Salmon  river  is  a  navigable  stream  under  the  decisions 
of  this  state.  (Idaho  Northern  R.  R.  Co.  v.  Post  Falls  Lbr. 
Co,,  20  Ida.  695,  119  Pac.  1098,  38  L.  R.  A.,  N.  S.,  114.) 

For  the  plaintiff  to  recover  in  this  case  it  would  be  neces- 
sary for  him  to  show  that  at  the  time  of  the  patent  to  Mc- 
Cain this  island  was  not  in  fact  an  island  but  constituted  a 
part  of  the  land  conveyed  to  McCain  by  that  patent.  This 
the  plaintiff  has  not  attempted  to  do,  for  the  earliest  date  that 
a  witness  of  the  plaintiff  remembers  having  seen  the  island 
in  question  was  about  the  year  1887  or  1888,  and  that  is 
stated  only  from  recollection.  (29  Cyc.  349,  353 ;  Fowler  v. 
Wood,  73  Kan.  511,  117  Am.  St.  534,  85  Pac.  763,  6  L.  R.  A., 
N.  S.,  162;  40  Cyc.  625.) 

BUDGE,  J. — This  action  was  brought  in  the  district  court 
of  the  sixth  judicial  district,  for  Lemhi  county,  to  quiet  title 
to  the  following  described  lands,  situate,  and  being  in  Lemhi 
county,  to  wit:  All  the  upper  portion  of  that  certain  island 
lying  and  being  in  the  Salmon  river  just  opposite  lot  14,  of 
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section  6,  and  lot  1  of  section  7,  township  21  N.,  range  22  E., 
Boise  meridian. 

The  appellant  claims  title  to  the  upper  portion  of  said 
island  by  virtue  of  a  patent  from  the  United  States  to  Sylves- 
ter McCain  and  to  the  lower  portion  of  the  island  by  virtue 
of  a  deed  from  Thomas  Elder,  probate  judge  of  the  county 
of  Lemhi  to  Sylvester  McCain;  said  Elder  being  the  suc- 
cessor in  oflBee  to  one  EUwood  T.  Beatty,  to  whom  a  patent 
was  ^ssued  by  the  United  States  conveying  the  land  in  ques- 
tion to  be  held  in  trust  for  the  several  use  and  benefit  of  the 
occupants  of  the  townsite  of  Salmon  City;  said  patents  con- 
veying to  the  patentees  the  lands  bordering  along  the  Salmon 
river.  The  particular  deed  in  controveisy  in  this  action  is 
appellant's  exhibit  "C,"  a  deed  executed  by  Thomas  Elder, 
as  probate  judge,  to  Sylvester  McCain,  appellant's  prede- 
cessor, conveying  the  land  bordering  along  the  bank  of  the 
Salmon  river  described  as  follows,  to  wit : 

"Commencing  at  the  Witness  stake  on  the  right  bank  of 
Salmon  River  and  on  the  section  line  between  Sections  6  & 
7,  in  Township  No.  21,  North  of  Range  No.  22,  East  of 
Boise  Meridian,  and  running  thence  along  said  Section  line  N. 
89  degrees  51  minutes  East  Seventy  nine  (79)  rods  and  two 
(2)  links,  thence  North  24  degrees  East,  Sixteen  (16)  rods 
and  fourteen  (14)  links,  thence  N.  54  degrees  30  minutes 
West  fifty  four  (54)  rods,  and  thence  S.  43  degrees  West 
sixty  two  (62)  rods  to  the  place  of  beginning.  Area  (13) 
Acres  and  one  hundred  and  twenty  seven  (127)  Rods,  in  the 
same  more  or  less." 

This  cause  was  tried  to  the  court  with  a  jury  upon  the 
complaint  of  the  appellant  and  the  answer  and  cross-com- 
plaint of  the  respondent.  The  complaint  set  out  a  descrip- 
tion of  the  island  in  question  and  a  statement  of  the  facts 
upon  which  the  appellant  relied  to  establish  his  title  to  said 
island  and  lots  14  and  1.  Appellant  further  alleged  that  the 
respondent,  Price,  claimed  and  asserted  an  estate  in  and  to 
said  island  and  had  entered  into  possession  of  the  island  with- 
out right,  title  or  license  and  wrongfully  withholds  the  pos- 
session of  the  same,  to  appellant's  damage  in  the  sum  of 
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$200;  that  since  entering  upon  said  island,  respondent  has 
cut  a  large  number  of  valuable  trees  into  cordwood  and 
hauled  the  same  away,  and  that  by  reason  thereof  large  por- 
tions of  said  island  are  liable  to  be  washed  away,  to  the 
irreparable  loss  and  injury  of  the  appellant. 

Upon  filing  the  verified  complaint  together  with  affidavit 
of  C.  Q.  Mathewson,  an  injunction  was  issued  in  this  cause 
and  served  upon  the  respondent,  restraining  him  from  further 
committing  the  acts  complained  of  in  the  appellant's  com- 
plaint. Respondent,  in  his  answer,  denies  that  the  appellant 
or  his  grantors  or  predecessors  in  interest,  have  been  or  were 
the  owners  for  a  long  time  hitherto,  or  at  all,  of  the  island 
as  described  in  the  appellant's  complaint,  or  any  portion 
thereof,  and  alleges  that  he  entered  into  possession  of  said 
vsland  rightfully  and  is  lawfully  seised  and  possessed  of  the 
same.  The  respondent  admits  that  upon  entering  into  pos- 
session of  the  island  in  controversy  he  cut  timber  and  trees 
and  hauled  the  same  away,  but  denies  that  the  appellant  has 
been  damaged  in  the  sum  of  $200  or  in  any  other  sum. 

In  respondent's  cross^complaint  he  alleges  that  he  is  the 
owner,  in  the  possession  and  entitled  to  the  possession,  subject 
only  to  the  paramount  title  of  the  United  States,  of  the  fol- 
lowing described  real  estate,  situate  in  the  county  of  Lemhi, 
to  wit:  All  that  certain  island  consisting  of  about  100  acres 
of  land  lying  and  being  in  the  Salmon  river,  just  west  and 
opposite  appellant's  lot  14,  in  section  6,  and  lot  1  in  section 
7,  township  21  north,  range  22  east,  Boise  meridian. 

After  the  appellant  had  introduced  his  testimony,  the  re- 
spondent moved  for  a  nonsuit,  '*0n  the  grounds  of  insuffi- 
ciency of  evidence,"  which  motion  was  granted  and  judg- 
ment of  nonsuit  entered. 

There  are  two  assignments  of  error: 

First,  that  the  court  erred  in  granting  the  motion  for  non- 
suit. 

Second,  that  the  court  erred  in  striking  out  the  evidence 
of  Chat  Mathewson  and  in  sustaining  respondent's  objection 
to  certain  evidence. 
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The  lands  lying  on  the  east  side  of  the  Salmon  river  op- 
posite the  island  involved  in  this  litigation  were  surveyed  in 
1881,  while  the  lands  lying  on  the  west  side  of  the  river  op- 
posite the  island  were  surveyed  in  1890  or  1891.  From  the 
record  it  would  seem  that  the  surveyor  who  made  the  survey 
of  the  east  bank  of  the  river  mentioned  no  islands,  while  the 
surveyor  who  surveyed  the  lands  on  the  west  side  of  the 
river  noticed  two  islands  and  indicated  the  same  upon  the 
map  filed  with  his  field-notes. 

The  evidence  offered  on  the  part  of  the  appellant  estab- 
lishes the  fact  that  he  is  the  owner  of  a  considerable  tract  of 
land  bordering  along  the  eastern  bank  of  the  Salmon  river 
and  abutting  the  same,  including  lots  1  and  14,  and  is  in  the 
possession  of  all  of  the  lands  covered  by  his  patents  and  deeds 
except  possibly  a  small  portion  that  may  have  been  eroded 
away  from  the  main  land  by  the  action  of  the  river.  The 
respondent  in  this  case  has  located  upon  the  island  west  and 
across  the  east  branch  of  the  Salmon  river  from  said  lots  1 
and  14. 

The  real  question  involved  in  this  litigation  is  the  west 
boundary  line  of  appellant's  land.  If  this  west  boundary 
line  extends  to  the  thread  of  the  stream  of  the  west  channel 
of  the  Salmon  river,  appellant  would  then  be  entitled  to  the 
possession  of  all  of  the  upper  portion  of  the  island  in  con- 
troversy. This  island  is  not  contained  either  in  acreage  or 
description,  in  the  patents  or  mesne  conveyances  to  appel- 
lant's predecessors  in  interest,  and  if  it  should  be  determined 
that  the  appellant  is  entitled  to  the  island,  it  must  be  upon 
the  theory  that  his  west  boundary  line  extends  across  the 
east  channel  of  the  Salmon  river.  In  Packer  v.  Bird,  71  CaL 
134,  11  Pac.  873,  it  was  held  that  a  patent  from  the  United 
States  for  land  bounded  on  a  river  which  is  actually  navigable, 
extends  no  farther  than  the  edge  of  the  stream,  and  does  not 
include  an  island  separated  from  the  upland  by  a  slough 
forming  part  of  such  river,  although  the  slough  is  not  ordi- 
narily navigable,  or  not  navigable  at  all.  In  Steinbuchel  v. 
Ijane,  59  Kan.  7,  51  Pac.  886,  it  is  held  that  a  patent  for 
lands   bordering   on  a  stream,   both   banks   of   which   were 
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meandered  by  the  government,  without  any  reference  to  a  large 
.island  therein  composed  of  primitive  soil,  includes  no  part 
of  the  island  opposite  such  land  as  an  appurtenance  thereof, 
whether  the  stream  be  navigable  or  not,  where  it  separates 
at  the  head  of  the  island  into  two  distinct  channels,  constitut- 
ing a  well-defined  stream  on  either  side,  and  it  is  not  neces- 
sary to  include  any  part  of  the  island  to  make  up  the  quan- 
tity of  land  included  in  the  patent ;  but  at  most,  the  boundary 
of  the  land  granted  extends  only  to  the  middle  of  the  thread 
of  the  channel  between  it  and  the  island.  In  Shoemaker  v. 
Hatch,  13  Nev.  261,  it  was  held  that  an  unsurveyed  island  of 
considerable  size  in  a  river  is  no  part  of  the  land  surveyed 
on  the  side  opposite  one  channel,  where  the  two  branches  of 
the  river  ar6  both  well-defined  channels  and  there  is  no  dis- 
parity in  size,  although  in  low  water  the  one  channel  carries 
all  the  running  water,  and  at  other  times  more  than  the  other 
channel,  because  it  is  shorter  and  has  more  fall. 

We  think  that  the  evidence  establishes  the  existence  of  this 
island  for  a  considerable  length  of  time  prior  to  the  survey 
being  made  of  the  lands  on  the  east  or  west  banks  of  the 
river,  and  before  Idaho's  admission  to  the  Union.  There  was 
no  evidence  offered  by  the  appellant  in  the  trial  court,  that 
even  tended  to  establish  the  fact  that  the  island  in  contro- 
versy was  at  any  time  attached  to  or  a  part  of  lots  1  and  14. 
On  the  contrary,  the  proof  offered  by  appellant,  clearly  estab- 
lished the  fact  that  the  east  channel  of  the  Salmon  river  was 
where  it  now  is  and  where  it  had  been  for  many  years  prior 
to  the  time  appellant  became  the  owner  and  went  into  pos- 
session of  lots  1  and  14;  that  the  banks  of  the  east  channel 
of  the  river  are  clearly  defined;  that  this  island  is  "Fast 
Land,"  not  subject  to  overflow;  that  a  portion  of  the  same 
had  been  fenced  and  used,  by  the  predecessor  of  appellant, 
and  others,  for  the  pasturage  of  cattle  and  that  for  a  period 
of  years,  cordwood  was  cut  on  and  sold  from  said  island. 
"While  it  might  be  true  that  for  a  time  the  east  channel  of 
the  Salmon  river  between  the  lands  of  the  appellant  and  the 
island  was  not  the  main  channel'  of  the  river,  it  was  proven 
by  appellant  that  by  reason  of  the  peculiar  characteristics  of 
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the  stream,  the  main  body  of  water  during  different  years  ran 
through  the  east  channel  of  the  river,  along  which  the  lands 
of  the  appellant  abut,  eroding  and  cutting  away  a  small  por- 
tion of  lots  1  and  14.  This  erosion  of  appellant's  lands  by 
the  changing  of  the  main  body  of  the  stream  from  the  west 
to  the  east  channel  was,  as  appears  from  the  record,  aknost 
imperceptible. 

From  all  of  the  evidence  offered  by  appellant,  it  would 
seem  to  be  clearly  established  that  an  open  waterway  between 
the  island  and  the  lands  of  the  appellant  was  found  to  exist 
by  the  first  occupant  of  these  lands,  and  that  strenuous  ef- 
forts were  made  to  divert  the  main  flow  of  the  stream  through 
the  west  channel  of  the  river  by  the  construction  at  the  upper 
end  of  the  island  and  at  the  intake  of  the  east  channel  of  the 
river  of  riprap  earth  and  rock  for  the  express  purpose  of 
preventing  the  water  from  flowing  through  the  east  channel^ 
which  undertakings  were  unsuccessful  and  all  obstructions 
were  subsequently  washed  out,  and  the  waters,  as  formerly, 
flowed  down  through  the  east  channel. 

The  evidence  further  shows  that  the  island  opposite  lots  1 
and  14  contains  an  area  of  between  forty  and  fifty  acres; 
that  the  deed  from  Elder  to  McCain  and  from  McCain  to 
appellant  contained  only  13  acres  and  127  rods  more  or  less ; 
that  the  starting  point  in  the  deed  is  positively  located,  to  wit: 
Commencing  at  the  witness  stake  on  the  right  bank  of  the 
Salmon  river,  and  on  section  lines  between  sections  6  and  7, 
in  township  No.  21  north,  range  No.  22  east,  Boise  meridian, 
etc.  It  therefore,  clearly  appears  that  when  the  appellant 
purchased  this  land  abutting  upon  the  east  side  of  the  river, 
that  there  was  no  intention  upon  the  part  of  his  predecessors 
to  convey  to  him  any  portion  of  the  island. 

Under  the  decisions  of  the  supreme  court  of  the  United 
States,  the  appellant  by  reason  of  becoming  the  purchaser 
of  the  lands  abutting  upon  the  river  would  not  be  entitled, 
by  paying  therefor,  to  additional  land  on  the  island.  {Scott 
V.  Lattig,  227  U.  S.  229,  33  Sup.  a.  242,  57  L.  ed.  490,  44 
L.  E.  A.,  N.  S.,  107;  Hornev.  Smith,  159  U.  S.  40,  15  Sup. 
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Ct.  988,  40  L.  ed.  68;  Niles  v.  Cedar  Point  Club,  175  U.  S. 
300,  20  Sup.  Ct.  124,  44  L.  ed.  174.) 

If  he  were  entitled  to  the  island  or  any  portion  of  it,  it 
would  be  upon  the  theory  that  a  riparian  owner  upon  a  navi- 
gable stream  takes  to  the  thread  of  the  main  stream.  That  was 
the  doctrine  announced  by  a  majority  of  this  court  in  the  cases 
of  Johnson  v.  Johnson,  14  Ida.  561,  95  Pac.  499,  24  L.  R.  A., 
N.  S.,  1240,  A.  B,  Moss  &  Bro,  v.  Ramey,  14  Ida.  598,  95 
Pac.  513,  and  Lattig  v.  Scott,  17  Ida.  506,  107  Pac.  47.  This 
latter  case  was  appealed  to  the  supreme  court  of  the  United 
States,  which  reversed  the  former  decisions  of  this  court, 
holding,  among  other  things,  that  the  error  in  omitting  an 
island  in  a  navigable  stream  from  the  field-notes  and  plat  of 
the  government  did  not  divest  the  United  States  of  title 
or  interpose  any  obstacles  to  a  subsequent  survey  of  the 
island;  that  the  disposal  by  the  United  States,  after  the  ad- 
mission of  Idaho  to  statehood,  of  fractional  subdivisions  or 
islands  in  the  navigable  streams,  carried  with  it  no  right  to 
the  bed  of  said  rivers,  save  as  the  law  of  Idaho  may  have 
attached  such  a  right  to  private  riparian  ownership  on  a 
navigable  stream,  and  that  islands  in  existence  when  Idaho 
became  a  state,  did  not  pass  to  the  state  upon  admission  to 
statehood  or  come  within  the  disposing  influence  of  its  laws, 
but  remained  the  property  of  the  United  States,  subject  to 
disposal  by  it. 

This  decision  was  followed  by  this  court  in  the  case  of 
A.  B.  Moss  dt  Bro,  v.  Ramey,  upon  rehearing,  25  Ida.  1,  136 
Pac.  608,  the  court  holding  in  effect,  that  an  island  which  is 
surrounded  by  well-defined  channels  of  the  stream  and  which 
island  existed  at  the  time  the  state  was  admitted  into  the 
Union  and  was  not  included  in  the  public  land  of  the  survey, 
but  comprised  an  area  larger  than  a  legal  subdivision  author- 
ized under  the  United  States  land  surveys,  did  not  pass  from 
the  government  to  the  state  on  the  admission  of  the  state, 
and  did  not  pass  to  the  upland  or  riparian  proprietor  by  a 
patent  to  the  abutting  lots  of  a  subdivision  meandering  the 
channel  of  the  stream. 
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It  is  therefore,  we  think,  the  settled  law  of  this  state,  that 
no  title  to  islands,  lakes  or  the  hed  of  navigable  streams  passes 
to  the  patentees  of  the  United  States  by  the  sale  of  border 
lots,  and  that  the  state  holds  the  title  to  the  beds  of  navigable 
lakes  and  streams  below  the  natnral  high-water  mark  for  the 
use  and  benefit  of  the  whole  people,  and  that  the  right,  title 
or  interest  of  riparian  proprietors  or  owners  of  uplands,  to 
such  shores  are  determined  by  the  laws  of  the  state,  subject 
only  to  the  rights  vested  by  the  constitution  of  the  United 
States. 

The  Salmon  river  is  a  navigable  stream,  and  is  therefore  a 
public  highway  belonging  to  the  state  upon  its  admission 
to  the  Union,  and  may  be  used  and  disposed  of  by  the  state, 
subject  only  to  the  rights  of  the  public  in  such  waters  and 
to  the  paramount  power  of  Congress  to  control  their  naviga- 
tion so  far  as  may  be  necessary  for  the  regulation  of  com- 
merce among  the  states  and  of  foreign  nations.  {St.  Clair 
County  V,  Lovingston,  23  Wall.  46,  68,  23  L.  ed.  59 ;  Barney 
V.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224 ;  Illinois  C,  R.  Co.  v. 
Chicago,  176  U.  S.  646,  20  Sup.  Ct.  509,  44  L.  ed.  622.)  In 
this  last-named  case  it  is  held  that  the  right  of  the  state  to 
regulate  and  control  the  shores  of  navigable  waters  and  the 
land  under  them  is  supreme;  that  it  depends  upon  the  law 
of  each  state  as  tp  what  waters  and  to  what  extent  this  pre- 
rogative of  the  state  over  the  beds  of  such  streams  shall  be 
exercised ;  that  after  statehood,  the  state  holds  the  title  to  the 
beds  of  the  navigable  streams  and  may  dispose  of  them  if  it 
desires  to  do  so  to  private  owners,  but  that  no  such  disposi- 
tion shall  interfere  with  the  rights  of  the  general  govern- 
ment to  regulate  commerce  on  such  navigable  streams,  or  in 
any  manner  interfere  with  the  right  to  the  use  of  the  navi- 
gable lakes,  rivers  or  streams  as  public  highways  over  which 
every  citizen  has  a  natural  right  to  carry  commerce,  whether 
by  ships,  boats  or  the  floating  of  logs  or  lumber;  having  due 
consideration  and  reasonable  care  for  the  rights  of  individ- 
uals as  well  as  the  public  in  the  common  use  of  such  public 
highways. 
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Point!  Decided. 

The  cases  of  Johnson  v.  Hurst,  10  Ida.  308,  77  Pac.  784, 
Lattig  v.  Scott,  17  Ida.  506,  107  Pac.  47,  Johnson  v.  Johnson, 
14  Ida.  561,  95  Pac.  499,  24  L.  R.  A.,  N.  S.,  1240,  and  Vlbright 
V.  Baslington,  20  Ida.  539,  119  Pac.  292,  294,  are  hereby  over- 
ruled in  80  far  as  they  conflict  with  this  opinion. 

Upon  an  examination  of  the  record  and  the  authorities  ap- 
plicable to  this  case,  we  are  satisfied  that  our  conclusions  are 
not  only  supported  by  the  great  weight  of  authority,  but 
that  this  case  comes  squarely  within  the  rule  laid  down  in 
the  cases  of  Scott  v.  Lattig,  supra,  and  A.  B.  Moss  &  Bro.  v. 
Barney,  on  rehearing,  supra. 

The  trial  court  did  not  err  in  granting  a  nonsuit  in  this 
case.  We  have  also  examined  appellant's  second  assignment 
of  error  and  find  that  there  is  no  merit  in  it. 

It  is  therefore  ordered  that  judgment  of  nonsuit  in  favor 
of  respondent  be  and  the  same  is  hereby  affirmed.  Costs  are 
awarded  to  respondent. 

Sullivan,  C.  J.,  and  Morgan,  J.,  concur. 


(Febniary  S,  1915.) 


STATE  ex  rel.  CANYON  COUNTY,  Appellant,  v.  JACOB 
FORCH,  J.  FORCH  DRUG  CO.,  and  UNITED  STATES 
FIDELITY  &  GUARANTY  CO.,  a  Corporation,  Re- 
spondents. 

[146  Pae.  110.] 

LiQUOB  Law — Druggist — Bond— Condition  of — Statutory  Construo- 
iioN — Action  on  Bond. 

1.  Under  the  proTisions  of  sec.  4  of  an  act  commonly  known 
as  the  Haight  Liquor  Law  (1913  Sess.  Laws,  pp.  121  and  415),  a 
bond  conditioned  that  the  one  giving  it  "shall  use  and  dispense  with 
such  intoxicating  liquors  in  accordance  with  the  laws  of  the  state 
of  Idaho,  then  this  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  effect/'  is  a  sufficient  bond  under  the  provisions  of 
•aid  act. 


Digitized  by 


Google 


756  State  v.  Foboh.  [26  Idaho, 

Argument  for  Bespondents. 

2.  Held,  that  the  provisions  of  mid  sec.  4  requiring  a  bond 
"conditioned  that  none  of  said  liquors  shall  be  used  or  disposed  of 
for  any  purpose  other  than  in  compounding  or  preserving  medi- 
cines, the  sale  of  which  would  not  subject  him  to  the  payment  of 
the  special  tax  required  of  liquor  dealers,  by  the  United  States," 
is  surplusage  and  contradictory  to  the  legislative  intent  and  purpose 
of  said  act,  inasmuch  as  the  purpose  of  said  act  was  to  permit 
druggists  to  sell  intoxicating  liquors  in  accordance  with  the  provi- 
sions of  such  act. 

3.  Said  condition  of  the  bond  is  out  of  harmony  and  in  conflict 
with  the  clear  intent  and  purpose  of  said  act.' 

4.  When  a  statute  contains  a  clause  that  is  directly  contrary  to 
the  legislative  intent,  as  collected  from  the  whole  act,  such  clause 
will  be  treated  as  surplusage  and  be  disregarded  in  the  proper  con- 
struction of  such  act. 

5.  The  title  to  an  act  may  be  resorted  to  as  an  aid  in  deter- 
mining the  intention  of  the  legislature. 

6.  Heldf  that  the  conditions  of  the  bond  given  by  the  respondent 
make  him  and  his  sureties  liable  thereon  if  he  violates  any  laws 
of  the  state  of  Idaho  in  the  sale  of  intoxicating  liquor. 

7.  Under  the  provisions  of  the  Haight  Liquor  Law,  a  civil  action 
may  be  maintained  on  the  bond  given  in  case  of  a  violation  of  its 
conditions,  and  a  criminal  action  may  also  be  maintained  for  using 
or  selling  intoxicating  liquors  in  violation  of  the  provisions  of  said 
law. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  recover  on  a  bond  given  by  a  drug  company  for 
the  observance  of  the  laws  of  the  state  in  the  sale  of  intoxi- 
cating liquors.    Judgment  for  the  defendant.    Affirmed. 

J.  H.  Peterson,  Attorney  General,  E.  G.  Davis  and  T.  C. 
Coffin,  Assistants,  and  B.  W.  Henry,  for  Appellants,  cite  no 
authorities. 

Scatterday  &  Van  Duyn,  for  Respondents. 

Statutes  should  be  construed  so  as  to  render  them  valid  and 
give  them  force  and  effect.  (36  Cyc.  1111  (e),  notes  74  and 
75.) 
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Particular  expressions  in  one  part  of  a  statute,  not  so  large 
and  extensive  in  import  as  other  expressions  in  the  same 
statute  will  yield  to  the  larger  and  more  extensive  expression 
when  the  latter  embodies  the  real  intent  of  the  legislature. 
(36  Cyc.,  p.  1131,  note  70.) 

The  title  of  chapter  27  is  an  aid  in  determining  the  intent 
of  the  legislature.  (36  Cyc,  p.  1133  (f ) ;  State  v.  Paulsen, 
21  Ida.  686,  694,  123  Pac.  588.) 

Construction  leading  to  absurdity,  injustice  or  contradic- 
tion is  to  be  avoided  in  interpreting  statutes.  {Chandler  v. 
Lee,  1  Ida.  349;  Ex  parte  Ellis,  11  Cal.  223;  Knowles  v. 
Yeates,  31  Cal.  82;  Oreathouse  v.  Heed,  1  Ida.  494;  Riggs  v. 
Palmer,  115  N.  Y.  506, 12  Am.  St.  819,  22  N.  B.  188,  5  L.  R.  A. 
343.) 

Sections  of  statutes  should  be  construed  with  reference  to 
the  purposes  and  policy  of  the  act  and  the  object  intended 
to  be  accomplished.     (36  Cyc.  1110  (d).) 

SULLIVAN,  C.  J. — This  action  was  brought  by  Canyon 
county,  whereby  the  county  seeks  to  recover  from  Jacob 
Forch,  a  druggist,  the  Forch  Drug  Company,  and  the  United 
States  Fidelity  &  Guaranty  Company  a  judgment  for  $500 
on  a  bond  given  by  Forch  for  an  alleged  violation  by  Mr. 
Forch  of  the  liquor  laws  of  the  state. 

It  is  alleged  in  the  complaint  that  the  defendant  Forch  had 
sold  alcohol  and  wine  in  Canyon  county  in  September,  1913, 
and  that  by  reason  of  making  said  sales  he  had  become  liable 
upon  his  bond  by  reason  of  the  fact  that  the  laws  of  Idaho 
prohibited  th<^  sale  of  alcohol  and  wine  in  a  dry  territory,  and 
that  Canyon  county  is  a  dry  territory. 

Forch  and  the  bonding  company  answered  in  substance  and 
effect  denying  that  defendant  Forch  and  the  defendant  drug 
company  had  made  any  sale  of  intoxicating  liquors  in  viola- 
tion of  the  laws  of  this  state.  Upon  the  issues  thus  made 
the  case  was  heard  before  a  jury  and  the  jury  I'eturned  a  ver^ 
diet  in  favor  of  the  defendants.  The  state  appeals  from  that 
judgment. 
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The  only  question  presented  for  consideration  is  the  proper 
construction  of  the  act  known  as  the  Haight  Liquor  Law 
(Sess.  Laws  1913,  chap.  27,  p.  121,  and  chap.  99,  p.  415), 
and  involves  particularly  the  provisions  of  sec.  4  of  said  act. 
Said  section  provides,  among  other  things,  that  a  bond  of 
$500  shall  be  given,  to  be  approved  by  the  probate  judge  in 
the  county  in  which  the  pharmacy  is  located,  "conditioned 
that  none  of  said  liquors  shall  be  used  or  disposed  of  for  any 
purpose  other  than  in  compounding  or  preserving  medicines, 
the  sale  of  which  would  not  subject  him  to  the  payment  of  the 
special  tax  required  of  liquor  dealers,  by  the  United  States, 
and  that  he  will  not  violate  any  of  the  provisions  of  the  laws 
prohibiting  the  sale  or  disposal  of  intoxicating  liquors  in  any 
prohibition  district  in  this  state  as  herein  provided." 

Porch  filed  a  bond  which  had  been  approved  by  the  pro- 
bate judge,  upon  which  bond  the  defendant  the  United  States 
Fidelity  &  Guaranty  Company  was  surety,  conditioned  as 
follows:  **Now,  therefore,  if  the  said  Jacob  Porch,  doing  busi- 
ness as  the  J.  Forch  Drug  Company,  shall  use  and  dispense 
with  such  intoxicating  liquors  in  accordance  with  the  laws  of 
the  State  of  Idaho,  then  this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  effect." 

This  action  is  brought  on  that  bond. 

It  is  contended  by  the  attorney  general  that  said  bond  is 
not  suflBcient  under  the  provisions  of  said  sec.  4  of  the  Haight 
Liquor  Law,  for  the  reason  that  it  does  not  contain  the  pro- 
vision that  "none  of  said  liquors  shall  be  used  or  disposed 
of  for  any  purpose  other  than  in  compounding  or  preserving 
medicines,  the  sale  of  which  would  not  subject  him  to  the 
payment  of  the  special  tax  required  of  liquor  dealers,  by  the 
United  States";  that  to  condition  said  bond,  as  the  said  bond 
is  conditioned,  to  wit,  that  Forch  "Shall  use  and  dispense 
with  such  intoxicating  liquors  in  accordance  with  the  laws  of 
the  state  of  Idaho,  then  this  obligation  to  be  void ;  otherwise, 
to  be  in  full  force  and  effect,"  is  not  a  compliance  with  the 
provisions  of  said  sec.  4 ;  that  the  defendant  Forch  is  in  fact 
selling  intoxicating  liquors  without  first  filing  a  bond  con- 
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taining  proper  conditions,  and  is  guilty  for  having  failed  to 
file  the  required  bond. 

As  we  view  it,  the  defendant  Porch  would  become  liable 
under  said  bond  if  he  sold  or  dispensed  any  intoxicating  liquor 
contrary  to  the  provisions  of  any  of  the  laws  of  the  state  of 
Idaho,  and  if  the  Haight  Liquor  Law  is  a  law  of  the  state, 
which  it  is,  and  he  violated  any  of  its  provisions  in  selling 
or  dispensing  intoxicating  liquors,  he  would  be  liable  on  that 
bond.  The  condition  of  said  bond  under  a  reasonable  con- 
struction of  said  sec.  4,  would  make  the  defendant  liable  upon 
his  bond  if  he  used,  dispensed  or  sold  any  intoxicating  liquor 
other  than  in  compounding  or  preserving  medicine,  ''the  sale 
of  which  would  not  subject  him  to  the  payment  of  a  special 
tax  required  of  liquor  dealers  by  the  United  States." 

Liquor  dealers,  before  they  can  legally  sell  or  dispose  of 
any  kind  of  intoxicating  liquors,  must  procure  a  license  from 
the  United  States,  and  the  intoxicating  liquors  that  druggists 
use  in  compounding  or  preserving  medicines  are  the  kind  that 
require  the  ordinary  liquor  dealer  to  procure  a  license  from 
the  United  States  for  the  sale  thereof.  If  the  druggist  is 
required  to  give  a  bond  conditioned  that  he  will  not  use  or 
dispose  of  any  intoxicating  liquors  for  any  purpose  other 
than  in  compounding  or  preserving  medicines,  the  sale  of 
which  would  not  subject  him  to  the  payment  of  the  special 
tax  required  of  liquor  dealers  by  the  United  States,  he  would 
obligate  himself  not  to  sell  any  intoxicating  liquors  whatever, 
since  liquor  dealers  must  procure  a  license  from  the  United 
States  for  the  sale  of  the  intoxicating  liquors  referred  to  in 
said  act. 

It  is  conceded  by  the  attorney  general  that  that  construc- 
tion is  not  the  proper  one  to  be  placed  upon  said  language, 
but  nevertheless  he  contends  that  such  condition  and  language 
must  be  inserted  in  the  bond.  Counsel  for  the  state  admit 
that  the  object  and  purpose  of  the  Haight  Liquor  Law  was 
to  permit  druggists  to  use  intoxicating  liquors  for  compound- 
ing and  preserving  medicines  and  to  sell  intoxicating  liquors 
upon  being  furnished  with  the  proper  physician's  certificate 
or  the  proper  affidavit  of  the  purchaser  or  the  certificate  of  a 
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clergyman.  And  it  is  admitted  in  this  case  that  the  defend- 
ant Porch  has  not  sold  any  liquor  contrary  to  the  provisiona 
of  said  act,  but  it  is  contended  that  he  has  failed  to  file  a 
bond  conditioned  that  he  will  not  sell  any  such  liquors  that 
would  subject  him  to  the  payment  of  a  special  license  required 
by  the  United  States  of  liquor  dealers,  and  for  that  reason 
has  violated  said  law. 

It  will  thus  be  seen  that  under  a  literal  interpretation  or 
construction  of  said  condition  of  the  bond  contended  for  by 
the  state,  a  druggist  could  not  sell  intoxicating  liquors  at  all, 
and  what  is  the  purpose  or  object  of  requiring  a  druggist  to 
give  a  bond  which  absolutely  prohibits  him  from  selling  in- 
toxicating liquor  when  as  a  matter  of  fact  it  was  not  the  in- 
tention of  the  Haight  Liquor  Law  to  absolutely  prohibit  the 
sale  of  such  liquors  ? 

Aside  from  said  condition  in  the  bond,  there  is  not  a  single 
intimation  in  the  law  that  a  druggist  shall  not  sell  intoxicat- 
ing liquors  in  accordance  with  the  provisions  of  said  act;  but, 
on  the  contrary,  the  Haight  Liquor  Law  clearly  permits  the 
sale  of  intoxicating  liquors  if  they  are  sold  in  accordance 
with  the  provisions  of  said  act.  In  other  words,  it  is  not  a 
prohibition,  but  a  limited  or  qualified  permission  to  sell. 

The  United  States  law  substantially  provides  that  no  person 
shall  legally  sell  distilled  spirits  or  wine  in  quantities  of  less 
than  five  gallons  without  paying  a  $25  revenue  license,  nor 
in  quantities  of  more  than  five  gallons  without  paying  $100 
for  such  license.  Porch  sold  intoxicating  liquors  in  less  than 
five  gallon  quantities,  but  it  is  admitted  that  he  sold  it  in  com- 
pliance with  the  laws  of  the  state  of  Idaho,  aside  from  giving 
the  bond  conditioned  as  above  claimed  by  counsel  for  the  state. 
The  condition  that  the  druggist  will  not  sell  any  intoxicating 
liquors  which  would  subject  him  to  the  payment  of  the  special 
tax  required  of  liquor  dealers  by  the  United  States  is  clearly 
contradictory  to  the  entire  object  and  purpose  of  said  law. 
That  clause  is  out  of  harmony  and  in  conflict  with  the  entire 
act.  Counsel  for  the  state  does  not  insist  upon  the  court's 
construing  the  Haight  Liquor  Law  as  a  prohibition  from  sell- 
ing any  intoxicating  liquors  whatever,  and  they  admit  it  was 
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the  evident  purpose  of  the  legislature  to  allow  the  sale  of  such 
liquors  under  the  safeguard  provided  by  said  law. 

The  rule  of  statutory  construction,  is  that  whenever  a  stat- 
ute contains  a  clause  which  is  directly  contrary  to  the  legis- 
lative intent,  as  collected  from  the  whole  act,  such  clause  will 
be  treated  as  surplusage  and  will  be  disregarded  in  the  proper 
construction  of  such  act.  The  condition  of  the  bond  above 
referred  to  is  not  in  harmony  with  the  dear  legislative  intent 
of  said  act  but  is  directly  contrary  thereto,  hence  it  must  be 
disregarded.  It  is  stated  by  the  author,  36  Cyc,  p.  1131,  as 
follows:  ''But  a  particular  expression  in  one  part  of  a  stat- 
ute not  so  large  and  extensive  in  its  import  as  other  expres- 
sions in  the  same  statute  will  yield  to  the  larger  and  more 
extensive  expressions,  where  the  latter  embody  the  real  intent 
of  the  legislature." 

It  is  a  general  rule  that  the  title  to  an  act  may  be  resorted 
to  as  an  aid  in  determining  the  intent  of  the  legislature.  The 
title  in  this  act  relates  to  the  sale  of  intoxicating  liquors  in 
prohibition  districts  and  prescribes  how  alcohol  and  wines 
may  be  sold  in  any  prohibition  district.  {State  v.  Paulsen, 
21  Ida.  686,  123  Pac.  588 ;  36  Cyc.  1133.)  Not  only  the  title 
to  said  act,  but  the  entire  act  itself,  aside  from  the  clause  pro- 
viding one  of  the  conditions  of  the  bond,  shows  clearly  the 
intent  of  the  legislature  to  allow  druggists  to  sell  alcoholic 
spirits  and  wines  in  dry  counties. 

The  construction  of  a  statute  leading  to  an  absurdity  or  con- 
tradiction should  be  avoided  if  possible.  {Chandler  v,  Lee, 
1  Ida.  349 ;  OreaihoiLse  v.  Heed,  1  Ida.  494 ;  Riggs  v.  Palmer, 
115  N.  Y.  506, 12  Am.  St.  819,  22  N.  E.  188,  5  L.  R.  A.  340.) 

The  legislature  clearly  intended  by  the  enactment  of  said 
Haight  Liquor  Law  to  allow  alcoholic  spirits  and  wines  to  be 
sold  in  dry  counties  of  the  state  under  the  restrictions  therein 
provided,  and  the  defendant  has  given  a  bond  conditioned  on 
his  selling  such  intoxicating  liquors  in  accordance  with  the 
laws  of  the  state,  then  the  obligations  of  the  bond  to  be  void, 
otherwise  to  remain  in  full  force  and  effect.  The  conditions 
of  that  bond  clearly  make  him  and  his  sureties  liable  thereon 
if  he  violates  any  laws  of  the  state  in  the  sale  of  such  liquors, 
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and  amply  cover  the  object  and  purpose  of  said  Haight  Liquor 
Act  in  requiring  a  bond  from  druggists.  Under  the  facts  of 
this  case,  the  defendant  has  complied  with  the  laws  of  the  state 
in  selling  the  liquors  referred  to  in  the  record. 

We  therefore  hold  that  the  trial  court  did  not  err  in  enter- 
ing judgment  in  favor  of  the  defendant. 

It  is  contended  by  counsel  for  respondent  that  an  action 
on  a  bond  given  under  the  provisions  of  the  Haight  Liquor 
Law  cannot  be  maintained  until  the  violator  of  the  law  has 
been  prosecuted  for  a  misdemeanor,  found  guilty  and  a  fine 
imposed,  since  sec.  4  of  said  act  provides,  among  other  things, 
that  **Any  person  or  corporation  who  shall  violate  the  pro- 
visions of  this  Section  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  fined  not  more  than  Five  Hundred  Dollars  ($500.00) 
for  each  offense.  It  shall  be  the  duty  of  the  County  Attorney 
to  bring  suit  on  said  bond  executed  by  such  person  for  the 
recovery  of  any  such  penalty  and  all  costs." 

There  is  nothing  in  this  contention.  The  required  bond 
was  executed  in  the  sum  of  $500,  conditioned  that  Porch 
should  use  and  dispense  or  sell  intoxicating  liquors  in  accord- 
ance with  the  laws  of  the  state  of  Idaho,  then  the  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and  effect;  and 
if  he  should  violate  any  of  the  laws  of  the  state  of  Idaho  in 
selling  or  disposing  of  such  liquors,  the  obligation  of  the  bond 
would  be  broken  and  the  county  might  immediately  bring  suit 
on  the  bond,  or  it  might  prosecute  him  for  a  misdemeanor 
for  violating  the  law  in  selling  intoxicating  liquors.  And  if 
he  were  convicted  and  a  sentence  imposed,  an  action  might  be 
brought  on  the  bond  to  recover  the  judgment  or  penalty  im- 
posed in  the  misdemeanor  action.  In  other  words,  both  a  civil 
and  a  criminal  action  may  be  maintained  under  the  provisions 
of  said  act. 

For  the  foregoing  reasons,  we  conclude  that  the  judgment 
of  the  trial  court  must  be  affirmed,  and  it  is  so  ordered,  with 
costs  in  favor  of  the  respondents. 

Budge  and  Morgan,  JJ.,  concur. 
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W.  A.  PIFEf,  Appellant,  v.  VILLAGE  OP  GLENNS 
PERRY,  Respondent. 

[146  Pac.  467.] 

Ejectment — ^Location  o»  Citt  Lot— Findings  o»  Fact— Sufficiency 
OF  Evidence. 

1.    Held,  that  the  evidence  is  sufficient  to  support  the  finding  of 
facts. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Elmore  County.  Hon.  Edward  A.  Walters, 
Judge. 

Action  in  ejectment  to  recover  possession  of  lot  9  and  the 
west  half  of  lot  10,  block  21,  Hammer's  addition  to  the  village 
of  Glenns  Perry.    Judgment  for  the  defendant.    Afflrmed. 

Budge  ft  Barnard,  for  Appellant. 

Allen  Miller,  for  Respondent 

SULLIVAN,  C.  J. — This  is  an  action  in  ejectment  to  re- 
cover the  possession  of  lot  9  and  the  west  half  of  lot  10  in 
block  21  in  Hammer's  addition  to  the  town  of  Qlenns  Ferry. 

The  village  of  Glenns  Ferry  owns  lot  8  in  said  block  and 
has  its  city  jail  on  said  lot  8.  The  real  controversy  arises  over 
the  exact  location  of  lot  9  and  the  west  half  of  lot  10  in  said 
block.  The  cause  was  tried  to  the  court  without  a  jury  and 
finding  of  facts  and  judgment  entered  in  favor  of  the  village, 
from  which  judgment  this  appeal  was  taken. 

The  sole  question  presented  for  determination  is  where  in 
the  village  of  Glenns  Ferry  and  in  Hammer's  addition  thereto 
lot  9  and  the  west  half  of  lot  10  are  located.  After  hearing 
the  testimony  of  the  civil  engineer  or  surveyor  on  the  part 
of  the  plaintiff  and  of  the  county  surveyor  on  the  part  of  the 
defendant,  and  some  other  testimony,  the  court  made  its  find- 
ings and  judgment  as  above  stated. 
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There  are  eight  assignments  of  error,  but  they  all  go  to  the 
sufficiency  of  the  evidence  to  support  the  findings. 

After  a  careful  examination  of  the  evidence,  we  are  satis- 
fied that  there  is  sufficient  evidence  in  the  record  to  support 
the  findings  of  the  trial  court.  The  judgment  must  therefore 
be  affirmed,  and  it  is  so  ordered,  with  costs  in  favor  of  the 
respondent. 

Morgan,  J.,  concurs. 


(Febraary  10,  1915.) 

In  the  Matter  of  the  Application  of  HARRY  S.  KESSLER 
for  a  Writ  of  Habeas  Corpus. 

[146  Pac.  113.] 

MoTOB  Vehicles  —  Constitutional  Law —  Revenue  and  Taxation  — 
License  ob  Registration  Fee. 

1.  Chapter  179,  Sess.  Laws  1913,  p.  558,  is  a  law  intended, 
among  other  thin^,  to  require  those  who  operate  motor  Tehieles 
upon  the  public  highways  to  cause  such  vehicles  to  be  registered  and 
to  pay  therefor  a  license,,  or  registration  fee,  which  is  in  excess  of 
the  amount  necessary  to  be  raised  for  the  purpose  of  policing  such 
vehicles  upon  the  public  highways. 

2?  In  matters  of  taxation  the  legislature  possesses  plenary  power, 
except  as  such  power  may  be  limited  or  restricted  by  the  constitu- 
tion. It  is  not  necessary  that  the  constitution  contain  a  grant  of 
power  to  the  legislature  to  deal  with  the  question  of  taxation. 

3.  The  provisions  of  the  constitution  requiring  all  taxes  to  be 
uniform  and  to  be  levied  and  collected  under  general  laws  which 
shall  prescribe  such  regulations  as  shall  insure  a  just  valuation  of 
all  property,  refer  to  taxation  according  to  the  commonly  accepted 
meaning  of  that  term,  and  do  not  apply  to  license  or  registration 

.    fees. 

4.  The  constitution  of  Idaho  does  not  prohibit  the  state  from 
raising  revenue  in  the  manner  provided  for  in  said  chapter  179. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  the  County  of  Ada.    Hon.  Carl  A.  Davis,  Judge. 
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Argument  for  Appelant. 

Petition  for  writ  of  habeas  corpus.  Petition  granted.  Be- 
versed. 

J.  H.  Peterson,  Attorney  General,  E.  Q.  Davis,  T.  C.  Coffin, 
Assistants,  Raymond  L.  Givens,  Prosecuting  Attorney,  E.  P. 
Barnes,  Jay  M.  Parrish,  for  Appellant. 

In  the  case  of  Achenbach  v.  Kincaid,  25  Ida.  768,  140  Pac. 
529,  this  court  has  held  that  every  intendment  shall  be  in 
favor  of  the  constitutionality  of  the  act  in  question. 

The  right  of  the  state  to  pass  a  law  authorizing  a  license 
tax  under  police  power  for  the  purpose  of  revenue  has  been 
expressly  recognized  in  the  following  eases:  Nebraska  Tele- 
phone Co.  V.  City  of  Lincoln,  82  Neb.  59,  117  N.  W.  284;  Salt 
Lake  City  v.  Christenson  Co,,  34  Utah,  38,  95  Pac.  523,  17 
L.  R.  A.,  N.  S.,  898 ;  City  of  Buffalo  v.  Lewis,  192  N.  Y.  193, 
84  N.  E.  809;  Adler  v.  Whitlock,  44  Ohio  St.  539,  9  N.  E. 
672;  Commonwealth  v.  Boyd,  188  Mass.  79,  108  Am.  St.  464, 
74  N.  E.  255 ;  City  of  Terre  Haute  v.  Kersey,  159  Ind.  300,  95 
Am.  St.  296,  64  N.  E.  469;  Elliott  on  Roads  and  Streets, 
p.  1114. 

The  use  of  the  roads  is  a  right  which  by  and  of  itself  may 
be  taxed  and  which  does  not  violate  any  of  the  principles  of 
our  constitution  either  as  to  exempting  the  automobile  from 
valuation  taxes  or  on  the  ground  that  it  operates  under  police 
power.  {Kaiser  Land  and  Fruit  Co.  v.  Curry,  155  Cal.  638, 
103  Pac.  341;  People  v.  Grant,  157  Mich.  24,  133  Am.  St. 
329,  121  N.  W.  300;  Dudley  v.  Northampton  Street  By,  Co,, 
202  Mass.  443,  89  N.  E.  25,  23  L.  R.  A.,  N.  S.,  561 ;  Ex  parte 
Miller,  13  Cal.  App.  564,  110  Pac.  139 ;  Kellaher  v.  City  of 
Portland,  57  Or.  575,  110  Pac.  492,  112  Pac.  1076;  Wiggins 
Ferry  Co,  v.  East  St,  Louis,  102  111.  560.) 

It  is  not  necessary  to  determine  whether  the  license  fee  is 
for  revenue  or  for  purposes  of  regulation.  {Banta  v.  City 
of  Chicago,  172  111.  204,  50  N.  E.  233,  40  L.  R.  A.  611;  Price 
V,  People,  193  111.  114,  86  Am.  St.  306,  61  N.  E.  844,  55  L.  R.  A. 
588 ;  Bassett  v.  People,  193  111.  334,  62  N.  E.  215,  56  L.  R.  A. 
558;   Baym4>nd  v.  Hartford  Fire  Ins.  Co.,  196  111.  329,  63 
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N.  E.  745;  Northern  Pac.  Ry,  Co.  v,  Oifford,  25  Ida.  196,  136 
Pac.  1131;  Kane  v.  State,  81  N.  J.  L.  594,  Ann.  Cas.  1912D, 
237,  80  Atl.  453;  Cleary  v.  Johnston,  79  N.  J.  L.  49,  74  Ati. 
538;  Dewitt  v.  State,  155  Wis.  249,  144  N.  W.  253;  State  v. 
Sheppard,  79  Wash.  328, 140  Pac.  332.) 

Harry  S.  Kessler,  Respondent,  pro  se. 

**The  power  to  impose  such  a  tax  (license)  extends  only  to 
the  business  as  contradistinguished  from  the  ownership  or  pos- 
session or  right  of  ownership  of  the  property."  {In  re  Gale, 
14  Ida.  761,  95  Pac.  679.) 

The  primary  and  paramount,  if  not  the  only,  object  of  the 
law,  is  to  obtain  revenue.  (Rosenhloom  v.  State,  64  Neb.  343, 
89  N.  W.  1055,  57  L.  R.  A.  922.) 

If  the  money  is  to  be  used  particularly  for  some  public 
improvement  it  indicates  that  the  exaction  is  a  tax.  {Ellis 
V.  Frazier,  38  Or.  462,  63  Pac.  642,  53  L.  R.  A.  454;  Harder 's 
Fireproof  Storage  &  Van  Co.  v.  Chicago,  235  111.  58,  85  N.  B. 
245,  14  Ann.  Cas.  434.) 

A  fee  for  a  license  must  be  such  a  fee  only  as  will  legiti- 
mately assist  in  the  regulation;  and  it  should  not  exceed  the 
necessary  or  probable  expense  of  issuing  the  license  and  of  in- 
specting and  regulating  the  business  which  it  covers.  (Cooley 
on  Taxation,  2d  ed.,  597;  State  v.  Moore,  113  N.  C.  697,  18 
S.  E.  342,  22  L.  R.  A.  472 ;  City  of  Jacksonville  v.  Ledwith,  26 
Fla.  163,  23  Am.  St.  558,  7  So.  885,  9  L.  R.  A.  69;  City  of 
Jackson  v.  Newman,  59  Miss.  385,  42  Am.  Rep.  367;  Sipe  v. 
Murphy,  49  Ohio  St.  536,  31  N.  E.  884, 17  L.  R.  A.  184;  Chad- 
dock  V.  Day,  75  Mich.  527,  13  Am.  St.  468,  42  N.  W.  977,  4 
L.  R.  A.  809 ;  Waters-Pierce  OH  Co.  v.  City  of  Hot  Springs, 
85  Ark.  509,  109  S.  W.  293,  16  L.  R.  A.,  N.  S.,  1035.) 

An  examination  of  the  authorities  reveals  that  an  annual 
fee  of  three  dollars  is  the  maximum  that  has  ever  been  ap- 
proved as  a  legitimate  charge  for  police  regulation  for  auto- 
mobiles. {Ayers  v.  Chicago,  239  111.  237,  87  N.  E.  1073; 
Cleary  v.  Johnston,  79  N.  J.  L.  49,  74  Atl.  538 ;  State  v.  Law- 
rence  (Miss.),  61  So.  975;  In  re  Hoffert  (S.  D.),  148  N.  W. 
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20,  52  L.  R.  A.,  N.  S.,  949 ;  Oraves  v.  Janes,  18  Ohio  C.  0. 
(N.  S.)  448.) 

The  registration  fees  are  charged  against  each  motor  vehi- 
cle, and  exempting  them  from  any  other  taxation  shows  that 
the  legislature  intended  to  tax  them  as  articles  of  personal 
property.  {Vernor  v.  Secretary  of  State,  179  Mich.  157,  146 
N.  W.  338.) 

This  method  of  registration  fees  just  as  clearly  violates  the 
rule  of  uniformity  as  the  requirement  of  valuation.  As  be- 
tween the  owners  of  motor  vehicles  the  law  is  both  unfair  and 
unjust.  {High  School  v,  Lancaster  Co.,  60  Neb.  147,  83  Am. 
St.  525,  82  N.  W.  380,  49  L.  R.  A.  343 ;  State  v.  Pointer,  59 
Neb.  417,  81  N.  W.  431 ;  Attorney  General  v.  Winnebago  Lake 
cfe  jB.  Plank  Road  Co.,  11  Wis.  35 ;  In  re  Opinion  of  the  Jus- 
tices, 195  Mass.  607,  84  N.  E.  499;  McCurdy  v.  Prugh,  59 
Ohio  St.  465,  55  N.  E.  154;  State  v.  Case,  39  Wash.  177,  81 
Pac.  554,  1  L.  R.  A.,  N.  S.,  152;  Hawkey e  Ins.  Co.  v.  French, 
109  Iowa,  585,  80  N.  W.  660.) 

MORGAN,  J. — This  is  an  appeal  from  an  order  of  the  dis- 
trict court  discharging  from  custody  the  respondent  who  had 
been  arrested  for  and  convicted  of  operating  and  driving  a 
motorcycle  upon  the  public  highways  of  Ada  county,  Idaho, 
in  violation  of  the  provisions  of  chapter  179  of  the  Session 
Laws  of  1913,  in  that  he  had  not  caused  the  said  motorcycle  to 
be  registered  nor  paid  the  fee  incident  thereto. 

Said  chapter  creates  a  State  Highway  Commission  and  pro- 
vides, among  other  things,  a  comprehensive  plan  of  state  high- 
way construction  and  improvement  and  of  policing  motor 
traflSc  upon  the  public  highways.  Sec.  12  thereof  is  as  fol- 
lows: **  Except  as  hereinafter  provided,  no  motor  vehicle  shall 
be  operated  or  driven  upon  any  state  or  other  public  highway 
or  upon  the  public  streets  of  any  city  or  incorporated  village 
in  this  state  until  the  said  motor  vehicle  shall  have  been  regis- 
tered with  the  Secretary  of  the  State  Highway  Commission." 
Said  chapter  provides  the  manner  in  which  registration  shall 
be  applied  for  and  the  manner  in  which  a  record  thereof  shall 
be  kept;  that  the  application  for  registration  of  a  motor  vehicle 
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of  30  horse-power  or  less  shall  be  accompanied  by  a  fee  of 
$15,  and  of  a  motor  vehicle  of  over  30  horse-power  and  up 
to  and  including  40  horse-power,  by  a  fee  of  $20,  and  of  a 
motor  vehicle  of  over  40  horse-power  and  up  to  and  including 
50  horse-power,  by  a  fee  of  $25,  and  a  motor  vehicle  of  over 
50  horse-power,  by  a  fee  of  $40,  and  in  case  of  a  motorcycle, 
by  a  fee  of  $5.  Said  chapter  also  provides  for  the  issuance 
to  the  applicant  a  certificate  of  registration  and  a  number. 

The  fees  above  mentioned  are  to  be  paid  annually  and  shall 
be  in  lieu  of  all  taxes,  general  or  local,  and  the  chapter  ex- 
pressly provides  that  all  motor  vehicles  for  which  this  annual 
fee  is  to  be  paid  and  which  have  been  so  registered  shall  be 
exempt  from  taxation.  It  is  also  provided  that  the  violation 
of  any  of  the  provisions  of  this  chapter  in  question  shall  be  a 
misdemeanor,  punishable  by  imprisonment  in  the  county  jail 
not  exceeding  six  months,  or  by  a  fine  not  exceeding  $300.00, 
or  by  both  such  fine  and  imprisonment.  Under  the  terms  of 
the  chapter  all  such  fines  are  to  be  turned  over  to  the  Secre- 
tary of  the  State  Highway  Commission  who  shall  pay  them 
over  to  the  State  Treasurer,  together  with  all  fees  collected 
under  the  provisions  of  said  chapter,  and  said  moneys  shall 
go  into  the  state  highway  fund. 

This  chapter  was  before  the  court  for  consideration  in  the 
case  of  Achenhach  v.  Kincaid  et  al,  25  Ida.  768,  140  Pac.  529, 
wherein  the  constitutionality  of  the  law  was  questioned  and 
it  was  held  to  not  violate  the  constitution  in  the  particulars 
therein  considered,  but  the  court  held  the  questions  here  pre- 
sented were  not  properly  before  it  in  that  case. 

In  this  case  the  respondent  contends  that  the  registration 
fee  on  motor  vehicles  provided  for  in  section  16  of  said  chap- 
ter 179  is  an  attempted  taxation  other  than  by  valuation  and 
violates  sec.  2,  art.  7  of  the  constitution  of  Idaho,  which  is 
as  follows:  **The  legislature  shall  provide  such  revenue  as 
may  be  needful,  by  levying  a  tax  by  valuation,  so  that  every 
person  or  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her,  or  its  property,  except  as'  in  this  article 
hereinafter  otherwise  provided.  The  legislature  may  also 
impose  a  license  tax  (both  upon  natural  persons  and  upon 
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corporations,  other  than  mnnicipal,  doing  business  in  this 
state) ;  also  a  per  capita  tax.  Provided,  the  legislature  may 
exempt  a  limited  amount  of  improvements  upon  land,  from 
taxation." 

It  is  contended  that  the  said  chapter,  in  so  far  as  it  pro- 
vides for  the  payment  of  fees  for  registration,  in  an  amount 
in  excess  of  that  necessary  to  properly  police  the  use  of  motor 
vehicles  upon  the  public  highways,  is  a  revenue  measure. 
That  it  does  raise  considerable  revenue  in  excess  of  an  amount 
necessary  for  police  purposes,  and  that  it  appropriates  the 
money  so  raised  to  a  fund  for  the  construction  and  mainte- 
nance of  public  highways,  is  quite  true.  In  this  connection, 
however,  it  may  be  observed  that  the  license,  or  fee,  is  exacted 
not  upon  the  ownership  of  the  motor  vehicle,  but  upon  the 
right  to  use  it  upon  the  public  highways. 

Respondent  also  contends  that  said  sec.  16  is  an  attempted 
taxation  in  violation  of  the  rule  of  uniformity  required  by 
sec.  5,  art.  7  of  the  constitution,  which  is  as  follows:  "All 
taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits,  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws,  which  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  real  and  personal,  provided,  that  the 
legislature  may  allow  such  exemptions  from  taxation  from 
time  to  time  as  shall  seem  necessary  and  just,  and  all  existing 
exemptions  provided  by  the  laws  of  the  territory,  shall  con- 
tinue until  changed  by  the  legislature  of  the  state,  provided, 
further,  that  duplicate  taxation  of  property  for  the  same  pur- 
pose during  the  same  year,  is  hereby  prohibited." 

The  respondent,  in  presenting  his  petition  for  a  writ  of 
habecLS  corpus,  and  the  district  court,  in  granting  it  and  in 
ordering  him  discharged  from  custody,  seem  to  have  pro- 
ceeded upon  one  of  two  erroneous  theories;  either  that  the  . 
legislature  of  the  state  of  Idaho  possesses  no  inherent  power  in 
matters  of  taxation  but  may  raise  revenue  only  in  conformity 
to  a  grant  of  authority  so  to  do,  expressed  in  the  constitution, 
or  that  a  prohibition  against  raising  revenue  in  the  manner 
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attempted  by  said  chapter  179  is  expressed  in  or  is  to  be 
implied  from  the  language  of  the  coDStitution. 

In  case  of  Achenba^h  v.  Kincaid,  s%tpra,  this  court  said : '' As 
to  the  question  of  taxation.:  ''The  legislature  possesses  plen- 
ary power,  except  as  such  power  may  be  limited  or  restricted 
by  the  constitution.  It  is  not  necessary  that  the  constitution 
shall  contain  a  grant  of  power  to  the  legislature  to  deal  with. 
the  question  of  taxation.  It  is  sufScient  proof  of  its  power 
if  there  be  found  in  the  constitution  no  prohibition  against 
what  the  legislature  has  attempted  to  do." 

As  stated  by  the  supreme  court  of  Oregon  in  the  ease  of 
the  State  v.  Cochran,  55  Or.  157,  104  Pac.  419,  105  Pac.  884: 
''A  state  constitution  unlike  a  federal  constitution  is  one  of 
limitation  and  not  a  grant  of  powers,  and  any  act  adopted  by 
the  legislature  not  prohibited  by  the  state  constitution  is  valid, 
and  the  inhibition  must  expressly  or  impliedly  be  made  to 
appear  beyond  a  reasonable  doubt."  (See  8t,  Joe  Improver 
ment  Co,  v.  Laumierster,  19  Ida.  66,  112  Pac.  683;  Walker 
V,  City  of  Spokane,  62  Wash.  312,  Ann.  Cas.  1912C,  994,  113 
Pac.  775 ;  People  ex  rel  Simon  v.  Bradley,  207  N.  Y.  592,  101 
N.  E.  766.) 

**In  passing  on  the  constitutionality  of  a  statute,  every  rea- 
sonable doubt  as  to  its  validity  will  be  resolved  in  favor  of 
sustaining  the  statute.  {People  v.  Rose,  203  IlL  46,  67  N.  B. 
746 ;  Board  of  Trustees  of  House  of  Reform  v.  City  of  Lexing- 
t(m,  112  Ky.  171,  65  S.  W.  350;  CommomueaUh  v.  Barney, 
115  Ky.  475,  74  S.  W.  181;  State  v.  Thompson,  144  Mo.  314, 
46  S.  W.  191 ;  Ex  parte  Loving,  178  Mo.  194,  77  S.  W.  508.) 

**An  act  of  the  legislature  will  not  be  declared  unconsti- 
tutional unless  in  plain  violation  of  some  provisions  of  the 
constitution.  (Brady  v,  Mattem,  125  lowa^  158,  106  Am.  St. 
291,  100  N.  W.  358.) 

**The  court  in  construing  a  statute  must  adopt  such  con- 
struction as  will  sustain  the  constitutionality  of  the  statute, 
where  that  can  be  done  without  doing  violence  to  the  language 
thereof.  (State  v,  Barrett,  172  Ind.  169,  87  N.  E.  7.)  The 
courts  must  as  far  as  possible  uphold  and  give  effect  to  all 
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statutes  enacted  by  the  legislature.  {Commonwealth  v.  Inter- 
national  Harvester  Co.,  131  Ky.  768, 115  S.  W.  755.) " 

Judge  Cooley  in  vol.  1  of  his  works  on  Taxation,  third 
edition,  page  9,  says : 

*'Ever3rthing  to  which  the  legislative  power  extends  may  be 
the  subject  of  taxation,  whether  it  be  person  or  property,  or 
possession,  franchise  or  privilege,  or  occupation  or  right. 
Nothing  but  express  constitutional  limitation  upon  legislative 
authority  can  exclude  anything  to  which  the  authority  ex- 
tends from  the  grasp  of  the  taxing  power,  if  the  legislature 
in  its  discretion  shall  at  any  time  select  it  for  revenue  pur- 
poses ;  and  not  only  is  the  power  unlimited  in  its  reach  as  to 
subjects,  but  in  its  very  nature  it  acknowledges  no  limits,  and 
may  be  carried  even  to  the  extent  of  exhaustion  and  destruc- 
tion, thus  becoming  in  its  exercise  a  power  to  destroy.  If  the 
power  be  threatened  with  abuse,  security  must  be  found  in 
the  responsibility  of  the  legislature  that  imposes  the  tax  to  the 
constituency  which  must  pay  it.  The  judiciary  can  afford  no 
redress  against  oppressive  taxation,  so  long  as  the  legislature, 
in  imposing  it,  shall  keep  within  the  limits  of  legislative  au- 
thority, and  violate  no  express  provision  of  the  constitution. 
The  necessity  for  imposing  it  addresses  itself  to  the  legislative 
discretion,  and  it  is  or  may  be  an  urgent  necessity  which  will 
admit  of  no  property  or  other  conflicting  right  in  the  citizen 
while  it  remains  unsatisfied."  (See,  also,  Lowe  et  al.  v.  Board 
etc.,  156  Ind.  163,  59  N.  E.  466.) 

Certainly  our  constitution  does  not  expressly  prohibit  the 
people  of  Idaho  from  raising  revenue  in  the  manner  provided 
in  chapter  179  of  the  Session  Laws  of  1913,  and  while  it  is  true 
there  are  three  methods  of  raising  revenue  expressed  in  sec.  2 
of  art.  7  of  the  constitution,  we  cannot  infer  from  this  that 
an  implication  arises  prohibiting  the  state  from  also  raising 
revenue  pursuant  to  its  inherent  power  to  do  so  in  any  other 
manner  its  legislature  may  see  fit  to  adopt. 

It  is  earnestly  urged  that  this  is  not  a  property  tax,  that 
it  is  a  license  and  raises  more  revenue  than  sufficient  to  police 
motor  vehicles  upon  the  public  highway.  We  are  fully  con- 
vinced that  in  this  contention  respondent  is  correct,  but  it 
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does  not  follow  that  the  law  is  in  contravention  of  the 
constitution. 

By  way  of  sustaining  his  contention  that  this  law  is  intended 
to  raise  revenue,  respondent  quotes  from  Bosebloom  v.  State, 
64  Neb.  343,  89  N.  W.  1055,  57  L.  R.  A.  922,  sa  follows:  "We 
agree  with  counsel  in  the  view  that  the  primary  and  para- 
mount, if  not  the  only,  object  of  the  law,  is  to  obtain  revenue, 
by  imposing  a  tax  upon  the  business  of  peddling.  The  only 
thing,  the  peddler  is  required  to  do  is  to  pay  his  tax,  and 
exhibit  the  appropriate  evidence  of  payment  to  any  person 
who  may  wish  to  see  it.  The  only  thing  he  is  forbidden  to  do 
is  to  pursue  his  calling  without  first  having  paid  the  tax.  No 
police  inspection  or  supervision  is  provided  for.  If  the  things 
commanded  and  forbidden  are  to  be  regarded  as  features  of 
regulation  or  repression,  they  are  not,  to  say  the  least,  so  pro- 
nounced or  conspicuous  as  to  suggest  the  idea  that  the  law  ia 
referable  to  the  police  power,  rather  than  the  power  of 
taxation.'' 

By  beginning  to  quote  from  the  point  in  that  decision  where 
respondent  leaves  off,  the  attitude  of  the  supreme  court  of 
Nebraska  and  of  this  court  upon  this  question  is  very  clearly 
stated  as  follows: 

"But  granting  the  contention  of  counsel  for  defendant  that 
the  statute  is  a  revenue  meaaure,  pure  and  simple,  we  are  not 
able  to  discover  any  valid  objection  to  the  enforcement  of  it 
in  the  manner  provided  by  the  legislature.  It  is  settled  doc- 
trine in  this  and  in  every  other  jurisdiction  that  courts  will 
not  adjudge  statutes  unconstitutional  unless  they  are  plainly 
so.  Now,  with  what  express  provision  of  the  higher  law  does 
the  statute  in  question  clash?    We  know  of  none." 

Respondent  seeks  to  distinguish  from  this  case  that  of  Soli 
Lake  City  v.  Christensen  Co.,  34  Utah,  38,  95  Pac.  523,  17 
L.  R.  A.,  N.  S.,  898,  where  a  revenue  raising  license  fee  was 
sustained,  and  with  that  end  in  view  quotes  from  the  Utah 
constitution  as  follows:  '* Nothing  in  this  constitution  shall  be 
construed  to  prevent  the  legislature  from  providing  a  stamp 
tax,  or  a  tax  on  income,  occupation,  license,  franchise  or  mort- 
gages."   This  paragraph  of  the  Utah  constitution  merely 
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points  out  the  proper  construction  of  that  document,  which 
would  prevail  even  in  the  absence  of  the  paragraph. 

In  like  manner  respondent  seeks  to  distinguish  from  this 
case  that  of  Ex  parte  Schvler,  167  Cal.  282,  139  Pac.  685,  de- 
cided by  the  supreme  court  of  California,  which  upholds  the 
right  of  the  legislature  of  California  to  enact  a  law  exacting 
from  the  owners  of  motor  vehicles  a  revenue  for  their  use 
upon  the  public  highways,  which  revenue  was  to  be  used  for 
the  upkeep  of  said  highways,  by  reason  of  this  paragraph  in 
the  Calif omia  constitution:  ''The  legislature  shall  have  power 
to  establish  a  system  of  state  highways  or  to  declare  any  road 
a  state  highway,  and  to  pass  all  laws  necessary  or  proper  to 
construct  and  maintain  the  same,  and  to  extend  aid  for  the 
construction  and  maintenance  in  whole  or  in  part  of  any 
county  highway."  It  is  perfectly  clear  that  the  foregoing 
provision  of  the  California  constitution  neither  grants  to  nor 
takes  from  the  legislature  of  that  state  the  power  to  raise 
revenue.  Said  paragraph  only  points  out  one  of  the  ways  in 
which  the  moneys  of  the  state  may  be  expended. 

The  respondent  also  quotes  at  considerable  length  from  the 
esse  of  Vemor  et  al.  v.  Secretary  of  State,  a  Michigan  case, 
reported  in  179  Mich.  157,  146  N.  W.  338.  This  case  is  not 
in  point  except  to  show  that  the  principal  purpose  of  the  law 
was  to  raise  revenue  rather  than  a  police  regulation.  The 
act  was  held  to  be  uuconstitutional  upon  the  ground  that  the 
title  was  insufScient,  not  upon  the  ground  that  revenue  cannot 
be  raised  by  requiring  those  who  operate  motor  vehicles  upon 
the  public  highway  to  procure  and  pay  for  a  license  so  to  do. 

The  respondent  maintains  that  the  law  under  consideration 
violates  sec.  5,  art.  7  of  the  constitution  in  that  the  registra- 
tion fees  therein  provided  for  are  not  uniform  upon  the  same 
class  of  subjects  and  that  it  does  not  secure  a  just  valuation 
of  the  property  thus  taxed. 

The  provision  of  that  section  of  our  constitution,  requiring 
all  taxes  to  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and  to 
be  levied  and  collected  under  general  laws  which  shall  pre- 
scribe such  regulations  as  shall  insure  a  just  valuation  for 
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taxation  of  all  property,  real  or  personal,  refers  solely  to  taxa- 
tion according  to  the  commonly  accepted  meaning  of  that 
term,  by  assessment,  levy  and  collection  and  does  not  apply 
to  license  or  registration  fees.  It  is  to  be  borne  in  mind  that 
the  law  under  consideration  does  not  impose  a  tax  upon  prop- 
erty, but  imposes  a  registration  fee,  or  license,  upon  the  privi- 
lege of  operating  motor  vehicles  upon  the  public  highways- 
It  has  been  frequently  held  by  this  court  that  liquor  licenses, 
pool  and  billiard  table  licenses,  taxes  by  way  of  licenses  im- 
posed upon  persons  and  corporations  engaged  in  loaning 
money  within  the  state,  and  upon  railway  and  express  com- 
panies doing  business  within  the  state,  are  not  taxes  contem- 
plated by  sees.  2  and  5  of  art.  7  of  the  constitution,  but 
constitute  a  separate  and  distinct  way  of  raising  revenue,  in- 
dependent of  taxation  in  the  commonly  accepted  meaning  of 
that  term.  {State  v.  Doherty,  3  Ida.  384,  29  Pac.  855;  State 
v.  Union  Central  Insurance  Co.,  8  Ida.  240,  67  Pac.  647 ;  State 
V.  Jones,  9  Ida.  693,  75  Pac.  819 ;  In  re  Gale,  14  Ida.  761,  95 
Pac.  679;  Northern  Pacific  By.  Co.  v.  Oifford,  Secretary  of 
State,  25  Ida.  196, 136  Pac.  1131.  See,  also.  Salt  Lake  City  v. 
Christ ensen  Co.,  supra,  and  E»  parte  Schvler,  supra.) 

The  respondent  complains  that,  as  between  the  owners  of 
motor  vehicles,  the  law  is  unfair  and  unjust;  that  the  owner 
of  such  a  vehicle  worth  but  a  couple  of  hundred  dollars  is 
required  to  pay  the  same  tax  as  the  owner  of  one  worth  two 
or  three  thousand  dollars,  or  more,  provided,  of  course,  the 
machines  happen  to  be  of  the  same  horse-power.  We  fail  to 
see  wherein  the  value  of  the  machine  affects  the  value  of  the 
right  to  use  it  upon  the  public  highway.  Even  though  thia 
act  does  not  fairly  distribute  the  burden  of  building  and  main- 
taining roads  among  the  owners  of  motor  vehicles  used  upon 
them,  or  between  that  class  of  persons  and  other  citizens  of 
the  state,  it  may  be  said  with  equal  force  that  ever  since  the 
dawn  of  civilization  the  problem  of  raising  revenue  has  been 
with  governments,  as  with  individuals,  one  of  the  chief  causes 
of  concern,  and  that  a  scientific  and  satisfactory  solution  of 
it  has  never  been  reached.  If  chapter  179  of  the  Session  Laws 
of  1913  is  unskillfully  drawn  or  the  plan  to  raise  revenue 
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therein  provided  is  unscientific,  or  for  any  other  reason  un- 
satisfactory, recourse  for  its  correction  must  be  had  to  the 
legislature  and  not  to  the  courts,  for  this  branch  of  the  govern- 
ment cannot  declare  an  act  of  the  legislature  unconstitutional 
unless  it  violates  some  provision  of  the  constitution. 

The  supreme  court  of  New  Jersey  in  the  case  of  Kane  v. 
State,  81  N.  J.  L.  594,  Ann.  Cas.  1912D,  237,  80  Atl.  453,  in 
upholding  a  statute  much  like  the  one  under  consideration, 
said:  **The  imposition  is  a  license  or  privilege  tax  charged 
in  the  nature  of  compensation  for  the  damage  done  to  the 
roads  of  the  state  by  the  driving  of  these  machines  over  them, 
and  is  properly  based,  not  upon  the.  value  of  the  machine,  but 
upon  the  amount  of  destruction  caused  by  it." 

In  the  recent  decision  by  the  supreme  court  of  the  United 
States  in  the  case  of  Hendrick  v.  Maryland,  235  U.  S.  610,  59 
L.  ed.  140  (U.  S.  Sup.  Ct.  Advance  Opinions  of  February 
1,  1915),  a  case  closely  resembling  this  in  many  important 
particulars,  the  opinion  delivered  by  Mr.  Justice  McReynolds 
is,  in  part,  as  follows:  **The  movement  of  motor  vehicles  over 
the  highways  is  attended  by  constant  and  serious  dangers  to 
the  public,  and  is  also  abnormally  destructive  to  the  ways 
themselves.  Their  success  depends  on  good  roads,  the  con- 
struction and  maintenance  of  which  are  exceedingly  expensive ; 
and  in  recent  years  insistent  demands  have  been  made  upon 
the  states  for  better  facilities,  especially  by  the  ever-increasing 
number  of  those  who  own  such  vehicles.  As  is  well  known, 
in  order  to  meet  this  demand  and  accommodate  the  growing 
traffic  the  state  of  Maryland  has  built  and  is  maintaining  a 
system  of  improved  roadways.  Primarily  for  the  enforce- 
ment of  good  order  and  the  protection  of  those  within  its  own 
jurisdiction  the  state  put  into  effect  the  above  described  gen- 
eral regulations,  including  requirements  for  registration  and 
licenses.  A  further  evident  purpose  was  to  secure  some  com- 
pensation for  the  use  of  facilities  provided  at  great  cost  from 
the  class  for  whose  needs  they  are  essential,  and  whose  opera- 
tions over  them  are  peculiarly  injurious. 

Idaho  is  a  mountainous  state  wherein  vast  sums  ot  money 
Lave  been,  and  still  greater  sums  must  in  the  future,  be 
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expended  in  the  construction  and  maintenance  of  public  high- 
ways. The  motor  vehicle  is  a  conveyance  requiring  a  different 
and  better  class  of  roads  than  ordinary  trafSc  has  heretofore 
demanded.  These  motor  vehicles  have  been  found  to  be  ex- 
ceedingly destructive  of  the  highways,  and  particularly  is 
this  true  of  those  propelled  by  engines  of  great  power  espe- 
cially when  driven  at  a  high  rate  of  speed.  It  seems  probable 
that  by  reason  of  these  conditions  the  legislature  enacted  said 
chapter  179,  but  whatever  the  reason  for  its  enactment  may 
have  been,  said  chapter  is  not  repugnant  to  the  provisions  of 
the  constitution. 

The  order  of  the  district  court  granting  the  writ  of  habeas 
corpus  and  discharging  the  defendant  from  custody  is  reversed 
with  instruction  to  said  court  to  quash  the  writ  and  to  remand 
the  respondent  to  custody. 

Sullivan,  C.  J.,  and  Budge,  J.,  concur. 


(Febrnary  15,  1915.) 

HARRY  M.  COON  et  al..  Respondents,  v.  JAMBS  A.  SOM- 
MERCAMP,  Treasurer  and  Ex-officio  Tax  Collector  of 
Washington  County,  State  of  Idaho,  Appellant. 

[146  Pac.  728.] 

POLITIOAL   (JOBPOBATIOM — StATB,    COUNTY,    MUNICIPAL   OVFICSBS— PbOSB- 
OUTION  OB  DirXNSE  Of  SUITS  IN  OFFICIAL  CAPACITY — UNDESTAKINOS 

ON  ApPEAir— Transcripts  Served  on  Adverse  Party — Proof  of 
Service  of  Transcript — Clerk's  Certificate  Insufficient — 
Motion  to  Dismiss  Appeal  Sustained. 

1.  See.  4935,  Bev.  Codes,  which  provides  that  "In  any  eivil  action 
or  proceeding  wherein  the  state  or  the  people  of  the  state,  iv  a  partj 
plaintiff,  or  any  state  officer,  in  his  official  capacity,  or  on  behalf 
of  the  state,  or  any  county,  or  city,  is  a  party  plaintiff  or  de- 
fendant, no  bond,  written  undertaking,  or  security  can  be  required 
of  the  state,  or  the  people  thereof,  or  any  officer  thereof,  or  of  any 
eounty,  or  city;  but  on  complying  with  the  other  provisions  of  tiiis 
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eode,  the  state,  or  the  people  thereof,  or  any  etate  oiBeer  acting 
in  hie  official  capacity,  or  any  county  or  city,  have  the  same  rights, 
remedies  and  benefits  as  if  the  bond,  undertaking  or  security  were 
given  and  approved  as  required  by  this  code,"  applies  to  county 
treasurers  and  ex-offlcio  tax  collectors  in  prosecuting  an  action  for 
and  on  behalf  of  a  rural  high  school  district;  said  rural  high  school 
district  being  a  political  corporation  of  the  state. 

2.  Whenever  an  action  is  brought  by  or  against  state,  county 
or  municipal  officers,  and  such  officers  prosecute  or  defend  in  said 
action  in  their  official  capacity,  acting  for  or  defending  the  rights 
of  the  state,  county  o)r  municipality,  or  any  legal  subdivision  thereof, 
they  are  permitted  to  so  act  without  furnishing  costs  or  under- 
takings on  appeal.     (Sec.  4935,  9upra.) 

8.  In  all  cases  where  an  appeal  is  perfected,  a  transcript  of  the 
record  must  be  served  upon  the  adverse  party  and  filed  in  this  court 
within  sixty  days  after  the  appeal  is  perfected,  unless  an  extension 
of  time  be  granted;  otherwise  the  appeal  will  be  dismissed. 

4.  Where  it  appears  from  the  record  on  appeal  that  the  tran- 
script was  not  served  upon  the  adverse  party  and  a  motion  is  made 
in  this  court  to  dismiss  the  appeal  for  that  reason,  and  where 
an  affidavit  by  counsel  for  appellant,  attempting  to  show  service, 
but  uncertain  and  indefinite  in  its  terme,  is  filed  subsequent  to  the 
hearing  of  the  motion  to  dismiss  the  appeal,  it  will  not  be  con- 
sidered by  the  court  as  sufficient  proof  of  service  of  the  transcript 
and  the  motion  to  dismiss  will  be  allowed. 

5.  Upon  an  appeal  from  a  judgment,  the  clerk  is  required  to 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment- 
roll  and  any  bill  of  exceptions  or  reporter's  transcript.  Where 
the  clerk  certifies  that  the  transcript  of  the  proceedings  in  the  trial 
court  "contains  all  the  papers  specified  in  the  praecipe  filed  with 
me,"  said  certificate  is  insufficient. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  enjoin  collection  of  school  tax.  Motion  to  dismiss 
appeal.    8usta4>ned. 

J.  H.  Peterson,  Attorney  General,  and  T.  C.  CofSn,  Assist- 
ant, James  Harris  and  Devaney  &  Carter,  for  Appellant. 

The  law  in  California  with  regard  to  the  filing  of  a  bond 
by  a  public  officer  is  in  conflict,  but  we  find  another  and  ap- 
parently better  rule  established  in  Washington,  and  a  eon- 
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sistent  line  of  decisions  follows  it.  The  rule  there  announced 
in  the  case  of  Corbeti  v.  Civil  Service  Commission  of  the  City 
of  Seattle,  33  Wash.  190,  73  Pac.  1116,  is  that  the  section  of 
the  code  dispensing  with  the  filing  of  a  bond  applies  to  all 
cases  in  which  an  officer  of  a  legal  subdivision  of  the  govern- 
ment is  acting  in  his  official  capacity.  That  the  appellant  in 
the  case  at  bar  is  so  acting  is  sufficiently  shown  for  the  pur- 
poses of  this  case  by  the  fact  that  he  is  sued  in  that  capacity. 
The  respondent  is  endeavoring  on  this  motion  to  take  advan- 
tage of  mere  technicalities  in  the  procedure  of  taking  the 
appeal,  and  those  who  rely  upon  technicalities  must  them- 
selves observe  them.  The  twenty  days  prescribed  by  sec. 
4809,  Rev.  Codes,  for  objecting  to  the  undertaking  had  ex- 
pired, and  the  motion  comes  too  late  under  the  provisions  of 
this  section.  (King  v,  Seebeck,  20  Ida.  223,  118  Pac.  292; 
Martin  v.  Wilson,  24  Ida.  353,  134  Pac.  532.  See,  also,  Kohn 
V.  Davidson,  23  La.  Ann.  467 ;  Arrington  v.  Smith,  26  N.  C. 
59 ;  Saylor  v,  Marx,  56  Tex.  90 ;  Seattle  &  M.  Ry.  Co.  v.  John^ 
son,  7  Wash.  97,  34  Pac.  567;  Roberis  v.  Shelton  8.  W,  R.  Co,, 
21  Wash.  427,  58  Pac.  576.) 

The  signing  of  a  stipulation  allowing  the  respondent  more 
time  in  which  to  file  his  brief  constitutes  an  appearance  in  the 
supreme  court  which  waives  technical  defects  in  the  appeal 
and  in  the  bond.  {National  Safe  i&  Lock  Go.  v.  People,  50  111. 
App.  336.) 

Wood  &  Driscoll  and  Varian  &  Norris,  for  Respondents. 

Sec.  1058  of  California  Code  of  Civil  Procedure  is  identical, 
so  far  as  this  question  is  concerned,  with  our  sec.  4935,  Rev. 
Codes. 

The  supreme  court  of  California  in  Larnberson  v.  Jefferds, 
116  Cal.  492,  48  Pac.  485,  held  that  it  would  be  applied  to 
such  official  in  all  cases  where  it  appeared  that  the  county 
was  really  the  party  in  interest.  But  in  an  earlier  case  it  was 
said:  "A  county  officer  is  not  exempted  from  filing  an  under- 
taking on  appeal  by  virtue  of  the  provisions  of  sec.  1058,  Code 
Civil  Procedure."  {Yon  Schmidt  v.  Widber,  County  Trees- 
urer,  3  Cal,  Unrep.  835,  32  Pac.  532.) 
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The  county  treasurer  is  acting  as  agent  for  the  school  dis- 
trict and  not  for  the  county ;  the  county  is  not  the  real  party 
in  interest,  and  in  fact,  has  no  interest  therein.  As  county 
treasurer,  where  the  county  is  not  the  real  party  in  interest, 
he  is  not  excused  from  filing  bond.  Much  less  is  he  excused 
when  he  is  acting  in  the  interest  of  and  agent  for  the  school 
district,  for  the  statute  makes  no  mention  of  them.  (MitcheU 
V.  Board  of  Education,  137  Cal.  372,  70  Pae.  180.)  The 
Washington  rule  is  identical  with  that  of  California  and  based 
on  California  cases,  and  the  question  in  this  case  remains  as 
stated,  Is  the  county  here  the  real  party  in  interest?  If  not, 
the  bond  must  be  filed. 

The  record  shows  the  appeal  perfected  in  this  case  on  June 
5,  1914,  and  the  transcript  was  filed  in  this  court  on  August 
29,  1914,  eighty-five  days  later.  The  record  shows  no  exten- 
sion of  time.  It  affirmatively  appears  from  the  record  that 
there  is  no  reporter's  transcript,  and  but  32  pages  of  clerk's 
transcript.  It  does  not  appear  that  appellant  filed  his  prae- 
cipe for  a  transcript  with  the  clerk  within  five  days,  that  he 
paid  the  fees,  nor  does  any  other  matter  appear  which  would 
excuse  the  delay,  or  show  that  the  appellant  had  proceeded 
with  all  the  diligence  in  his  power.  {First  National  Bank  of 
American.  Falls  v.  Shaw,  24  Ida.  134,  132  Pac.  802.) 

Chapter  17,  Sess.  Laws  1911,  sec.  3,  p.  376,  provides  that 
the  appellant  shall  file  with  the  transcript  **  appropriate  affi- 
davit or  admission  of  service."  Rule  23  of  this  court  con- 
tains substantially  the  same  provision.  The  record  in  this 
case  shows  absolutely  no  compliance  with  the  requirement. 
Under  the  rule  in  Strand  v.  Crooked  River  Min.  etc,  Co,,  23 
Ida.  577-580,  131  Pac.  5,  the  omission  is  jurisdictional,  and 
the  appeal  must  be  dismissed. 

BUDGE,  J.— Rural  high  school  district  No.  1  of  Washing- 
ton county  was  composed  of  school  districts  Nos.  5  and  8. 
On  the  18th  day  of  January,  1913,  the  board  of  county  com- 
missioners of  Washington  county,  ordered  the  segregation  of 
school  district  No.  5  from  rural  high  school  district  No.  1. 
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After  said  Begregation,  the  board  of  directors  of  school  dia- 
trict  No.  1  levied  a  tax  upon  all  property  situated  therein, 
as  it  existed  prior  to  the  action  of  the  board  of  county  com- 
missioners, segregating  the  same,  which  levy  was  duly  reported 
and  certified  to  the  county  commissioners,  and  thereafter  en- 
tered upon  the  assessment-roll  by  the  county  assessor,  who, 
subsequent  thereto,  turned  over  his  assessment-rolls  to  the 
appellant  herein,  as  county  treasurer  and  ez-ofjlcio  tax  col- 
lector, for  collection.  This  action  was  instituted  to  restrain 
the  appellant  as  ex-offtdo  tax  collector  from  collecting  said 
tax.  A  general  demurrer  to  respondent's  complaint  was  filed 
by  appellant  and  thereafter  argued  and  by  the  trial  court 
overruled.  To  the  complaint  of  respondent,  the  appellant 
filed  an  answer,  to  which  answer,  respondent  filed  a  motion 
to  strike  a  portion  of  the  same,  which  motion  was  sustained 
by  the  trial  court,  whereupon  judgment  was  taken  by  the 
respondent.     This  appeal  is  from  the  judgment. 

On  October  17, 1914,  attorneys  for  respondent  filed  a  notice 
of  motion  and  motion  to  dismiss  the  appeal  herein,  upon  the 
following  grounds,  to  wit : 

First,  that  the  undertaking  on  appeal  wajs  not  filed  within 
five  days  after  the  service  of  the  notice  of  appeal,  upon  the 
attorneys  for  the  respondent,  as  required  under  sec.  4808, 
Rev.  Codes. 

Second,  upon  the  ground  that  the  transcript  was  not  ac- 
companied with  a  certificate  of  the  clerk  or  of  the  attorneys, 
that  an  undertaking  on  appeal  in  due  form  had  been  properly 
filed. 

Third,  that  the  transcript  was  not  filed  in  the  supreme 
court  within  the  statutory  time. 

Fourth,  that  proof  of  service  of  the  transcript  was  not  filed. 

Fifth,  that  the  certificate  of  the  clerk  to  the  transcript  is 
insufScient. 

The  first  ground  of  the  motion  to  dismiss  the  appeal  is 
based  upon  the  failure  of  appellant  to  file  an  appeal  bond  or 
undertaking  within  the  statutory  time,  or  to  furnish  any  other 
security  that  he  would  pay  such  damages  or  costs,  .as  might 
be  awarded  against  him,  upon  the  dismissal  of  the  appeaL 
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Sec.  4935,  Rev.  Codes,  provides  that,  '*In  any  civil  action 
OP  proceeding  wherein  the  state  or  the  people  of  the  state,  is 
a  party  plaintiff,  or  any  state  officer,  in  his  official  capacity, 
or  on  behalf  of  the  state,  or  any  county,  or  city,  is  a  party 
plaintiff  or  defendant,  no  bond,  written  undertaking,  or  secu- 
rity can  be  required  of  the  state,  or  the  people  thereof,  or  any 
officer  thereof,  or  of  any  county,  or  city;  but  on  compljring 
with  the  other  provisions  of  this  code,  the  state,  or  the  people 
thereof,  or  any  state  officer  acting  in  his  official  capacity,  or 
any  county  or  city,  have  the  same  rights,  remedies,  and  bene- 
fits as  if  the  bond,  undertaking,  or  security  were  given  and 
approved  as  required  by  this  code." 

From  the  record  in  this  case,  it  appears  that  notice  of  ap- 
peal was  served  on  June  2,  1914,  and  filed  June  5,  1914,  in 
the  district  court,  and  that  a  writing  purporting  to  be  an 
undertaking  on  appeal,  was  filed  on  the  12th  day  of  June, 
1914,  which  was  ten  days  after  the  service  of  the  notice  of 
appeal  upon  the  adverse  party,  and  seven  days  after  filing 
with  the  clerk. 

Under  sec.  4808,  supra,  counsel  for  respondent  contends 
that  the  appeal  is  ineffectual  for  any  purpose,  for  the  reason 
that  the  undertaking  was  not  filed  within  the  five  days  after 
service  of  the  notice  of  appeal,  and  calls  our  attention  to  a 
number  of  decisions  by  this  court,  upon  the  question  of  the 
necessity  for  filing  the  notice  and  undertaking  on  appeal 
within  the  statutory  time.  As  we  view  this  case,  it  is  not 
necessary  to  determine  whether  or  not  the  undertaking  on 
appeal  is  sufficient  to  meet  the  requirements  of  the  statute,  or 
that  there  has  been  a  waiver  by  respondent  of  the  insufficiency 
of  the  undertaking,  by  reason  of  his  failure  to  take  advantage 
of  sec.  4809,  Rev.  Codes,  which  provides:  '*If  any  undertak- 
ing be  insufficient  or  defective  in  any  respect,  such  insuffi- 
ciency or  defect  shall  be  deemed  waived  unless  the  respond- 
ent, within  twenty  days  after  the  filing  of  such  undertaking, 
shall  file  and  serve  upon  the  appellant  or  his  attorney  a  notice, 
in  writing,  pointing  out  specifically  the  defects  and  insuffi- 
ciency of  sudi  undertaking.    No  defect  or  insufficiency  not  thus 
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specifically  pointed  out,  shall  subsequently  be  urged  against 
the  undertaking  or  the  appeal." 

Sec.  1058,  Kerr's  Codes  of  Cal.,  is  practically  the  same  as 
sec.  4935,  supra,  and  in  the  case  of  Lamberson  v.  Jefferds, 
116  Cal.  492,  48  Pac.  485,  the  court  held  that  ''Although 
county  ofScers  are  not  expressly  mentioned  in  this  section, 
where  county  oflScer  prosecutes  action  not  in  his  individual 
right,  but  on  behalf  of  the  county,  he  comes  within  reason  of 
rule  and  is  included  within  provisions  of  this  section ;  county 
itself  being  real  party  in  interest." 

Sec.  4935,  supra,  does  not  include  the  words  "county  offi- 
cial"; neither  does  sec.  1058,  Kerr's  Code.  However,  the 
supreme  court  of  California,  in  placing  a  construction  upon 
this  statute,  held  that  where  a  county  ofScial  prosecutes  or 
defends  in  an  action  in  his  ofiQcial  capacity  and  not  in  his 
individual  right,  and  the  action  is  maintained  or  defended  on 
behalf  of  the  county;  that  such  county  officer  comes  within 
the  reason  of  the  rule,  and  is  included  within  the  provisions 
of  the  section  above  cited. 

Counsel  contends  that  in  any  event,  the  appellant,  in  the 
case  at  bar,  would  not  be  protected  under  the  California  deci- 
sions, or  under  section  4808,  supra,  for  the  reason  that  the 
county  of  which  appellant  is  treasurer  and  ex-officio  tax  col- 
lector, is  not  the  real  party  in  interest,  or  in  any  sense  a  party 
in  interest,  and  that  said  tax  collector  acts  solely  as  agent  for 
said  high  school  district. 

Session  Laws  1911,  sec.  137,  subdivision  **G,"  p.  537,  pro- 
vides that  it  is  the  duty  of  the  board  of  trustees  of  rural  high 
school  districts  ''To  estimate  and  vote  the  amount  of  tax 
necessary  to  support  the  school,  at  a  meeting  previous  to  Sep- 
tember Ist  in  each  year,  and  report  the  same  to  the  board  of 
county  commissioners,  which  amount,  ....  shall  be  spread 
upon  the  tax-roll  the  same  as  other  district  taxes  .  .  .  .  " 

Sess.  Laws  1911,  sec.  138,  p.  537,  provides:  "The  duties  of 
the  officers  of  the  board  shall  be  the  same  as  is  prescribed  by 
law  for  similar  officers  of  other  boards  of  school  trustees. 
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Sess.  Laws  1913,  sec.  65,  p.  530,  provides:  '*The  tax  for 
general  school  purposes,  levied  for  the  purpose  of  establish- 
ing and  maintaining  public  schools  in  the  several  counties  of 
this  state,  must  be  levied  by  the  board  of  county  commission- 
ers at  its  session  when  the  tax  is  by  it  levied  for  county  pur- 
poses and  must  be  collected  by  the  same  ofScers  and  in  the 
same  manner  as  other  state  and  county  taxes  are  collected, 
and  paid  into -the  county  treasury  and  apportioned  to  the 
county  school  fund.'* 

Sess.  Laws  1913,  sec.  103,  p.  206,  provides  that  **The  gov- 
erning authorities  of  every  city,  town,  village,  school  district, 
or  any  other  district  or  municipality  to  which  is  delegated  by 
law  the  power  to  levy  taxes  must,  on  or  before  the  third  Mon- 
day of  September  in  each  year,  certify  to  the  county  auditor 
the  tax  rate  levied  by  any  such  city,  town,  viUage,  school  dis- 
trict or  other  district  or  municipality,  for  the  said  year  upon 
any  property  situated  therein,  and  the  county  auditor  shall  on 
or  before  said  date  file  a  certified  list  of  such  levies  in  the  office 
of  the  assessor  and  in  the  office  of  the  tax  collector." 

In  our  opinion,  a  reasonable  construction  of  the  sections 
above  referred  to,  would  be  that  all  school  taxes,  whether  they 
be  fixed  by  the  board  of  trustees  of  a  rural  high  school  dis- 
trict (under  Sess,  Laws  1911,  sec.  137,  subdivision  '*G," 
p.  537),  or  by  the  board  of  county  commissioners  (under  Sess, 
Laws  1913,  sec,  65,  p.  530),  are  placed  upon  the  tax-roll,  as 
all  other  taxes,  and  collected  in  the  same  manner  and  by  the 
same  official.  Therefore,  in  an  action  against,  or  one  main- 
tained by  or  on  behalf  of  a  county  treasurer  and  ex-officio 
tax  collector,  involving  the  validity  of  either  a  rural  high 
school  tax,  or  a  general  school  tax,  the  official  would  be  acting 
on  behalf  of  a  legal  subdivision  of  the  state  government  and 
not  as  the  agent  of  a  rural  high  school  district,  as  contended 
by  counsel  for  respondents. 

In  the  case  of  Truema/n  et  al,  v.  Village  of  8t.  Maries  et  al., 
21  Ida.  632,  123  Pac.  508,  wherein  the  village  of  St.  Maries 
was  appellant,  a  motion  was  made  to  dismiss  the  appeal  on 
the  ground  that  no  undertaking  was  given  as  provided  by 
law.    Counsel  for  the  village  relied  upon  sec.  4935,  supra,  and 
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fumighed  no  undertaking  upon  appeal.  Upon  the  argument 
of  the  motion  to  diamiiia  the  appeal,  counsel  for  respondent 
contended  that  the  word  ^'city"  as  used  in  sec.  4935,  supra,  did 
not  include  villages  organized  under  the  laws  of  the  state,  and 
that  the  statute  was  only  intended  as  immunity  to  cities,  and 
not  towns  or  Tillages.  In  that  case,  the  court  held  ''that  in 
the  law  regulating  the  organization  and  government  of  cities 
and  villages  in  this  state,  the  words  'cities,'-  'villages'  and 
'towns'  have  been  used  indiscriminately,  and  one  word  for 
the  other;  and  we  have  no  doubt  whatever  but  that  the  legis- 
lature intended,  in  using  the  word  'city'  in  the  above  act,  to 
include  all  municipal  corporations  organized  under  the  laws 
of  the  state  governing  the  organization  of  cities  and  villages, 
and  to  exempt  the  state  and  county,  and  all  municipalities 
organized  as  such,  as  cities  and  villages."  The  motion  to  dis- 
miss was  denied. 

Whenever  an  action  is  brought  by  or  against  state  officers, 
and  such  officers  prosecute  or  defend  in  said  action,  in  their 
o^dal  capacity,  acting  for,  or  defending  the  rights  of  the 
state,  or  any  legal  subdivision  thereof,  th^  are  permitted  to 
so  act  without  furnishing  costs  or  undertakings  on  appeal 
This  same  rule  applies  to  all  state,  county,  district  and  muni- 
cipal officers,  while  engaged  in  protecting  the  rights  of  the 
people  in  the  courts.  This,  we  think,  is  but  a  reasonable  con- 
struction of  sec.  4935,  supra.  Any  other  rule  might  seriously 
tend  to  defeat  the  interest  of  the  public  in  protecting  its  legal 
rights  in  the  courts. 

In  the  case  of  Holmes  v.  City  of  Matioan,  111  111.  27,  53 
Am.  Bep.  602,  we  think  the  rule  is  there  correctly  stated,  as 
follows : 

"Public  municipalities,  such  as  counties,  cities,  villages, 
towns  and  school  districts,  and  all  officers  suing  for  or  de- 
fending the  rights  of  the  state,  or  acting  for  or  instead  of  the 
state  in  respect  of  public  rights,  being  only  instrumentalities 
of  the  state,  may  constitutionally  be  authorized  to  sue  with- 
out the  payment  of  costs,  or  conforming  to  all  the  require- 
ments imposed  by  the  law  upon  natural  persons  or  corpora- 
tions formed  for  private  gain."    In  that  opinion  the  court 
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says:  ''The  state,  whatever  its  form  or  its  powers,  has  the  un- 
questioned right,  as  representing  the  sovereign  power,  to 
prosecute  and  defend  all  suits  and  maintain  all  legal  proceed- 
ings without  costs  or  other  restrictions,  unless  imposed  by 
fundamental  law,  or  self-imposed  by  legislative  enactment. 
....  From  and  before  the  organization  of  the  state  it  has 
ever  prosecuted  and  defended  suits,  criminal  and  civil,  with- 
out liability  for  costs,  damages  or  forfeitures,  and  has  prose- 
cuted writs  of  error  without  bonds  or  any  restrictions  what- 
ever  It  is  believed  that  in  no  government,  in  ancient 

or  modem  times,  has  it  been  required  to  give  bond  for  the 
payment  of  the  costs  of  litigation,  before  bringing  suit,  or  an 
appeal,  or  on  error Thia  being  true  of  the  state  gov- 
ernment, it  is  necessarily  true  of  all  its  ofScers,  agents  and 
instrumentalities,  while  employed  in  seeking  the  rights  of  the 
government  in  the  courts  of  justice.  Hence,  officers  suing 
for  or  defending  the  rights  of  the  state  are  acting  for  and  in 
the  stead  of  the  state,  and  to  that  extent  not  only  may  but 
should  be  permitted  to  do  so  on  the  same  terms  and  for  the 
same  reasons  the  state  is  permitted  to  sue  for  or  defend  its 
rights.   • 

"Again,  municipalities,  such  as  counties,  cities,  villages, 
towns,  school  districts  ....  under  the  patronage  and  control 
of  the  state,  and  all  public  officers  when  suing  or  defending 
in  their  official  capacity  for  the  benefit  of  the  public,  are  the 
instruments  of  the  state  to  carry  out  its  powers  for  the  public 
welfare,  and  in  exercising  their  powers  and  enforcing  public 
rights  they  act  as  agents,  and  may  have  extended  to  them  the 
sam^  exemptions  in  suits  as  belong  to  the  state." 

We  are  of  the  opinion  that  the  appellant  comes  within  the 
provision  of  sec.  4935,  stipra,  and  that  he  was  not  required  to 
furnish  an  undertaking  on  appeal. 

The  conclusions  reached  upon  this  question,  dispose  of  the 
second  ground  of  respondent's  motion  to  dismiss  the  appeal. 

We  come  now  to  the  third,  fourth  and  fifth  grounds  of  the 
motion  to  dismiss  the  appeal. 

The  record  shows  that  the  appeal  in  this  case  was  perfected 
on  June  5,  1914 ;  that  the  transcript  was  filed  in  this  court  on 
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August  29,  1914,  and  that  no  extension  of  time  was  granted 
by  the  court.  Bule  23  of  this  court  provides:  '*In  all  cases 
where  an  appeal  is  perfected,  ....  transcripts  of  the  record 
....  must  be  served  upon  the  adverse  party  and  filed  in  this 
court  within  sixty  days  after  the  appeal  is  perfected  .... 
and  the  same  must  be  certified  to  be  correct  by  the  attorneys 
of  the  respective  parties  or  by  the  clerk  of  the  court  from 
which  the  appeal  is  taken.  Written  evidence  of  the  service 
of  the  transcript  upon  the  adverse  party  shall  be  filed  there- 
with." This  transcript  was  not  filed  until  the  expiration  of 
eighty-five  days  after  the  appeal  was  perfected.  There  was 
no  praecipe  filed  with  the  reporter  and  no  transcript  of  the 
testimony  appears  in  the  record.  However,  from  the  findings 
of  fact,  it  appears  that  ''evidence  was  introduced  on  behalf 
of  the  plaintiff"  and  it  also  appears  from  the  transcript,  that 
there  was  one  exhibit  at  least,  introduced  in  evidence,  which 
is  found  in  the  transcript.  What  the  evidence  was  that  was 
introduced  on  behalf  of  the  plaintiff,  we  are  not  advised  and 
we  have  no  means  of  knowing  from  the  transcript. 

It  nowhere  appears  that  the  appellant  filed  his  praecipe  for 
transcript  with  the  clerk  within  five  days  after  the  filing  of 
Ihe  notice  of  appeal.  There  is  no  stipulation  by  the  attorneys 
that  the  clerk's  transcript  contains  a  true  and  correct  tran- 
script of  the  proceedings  had  before  the  trial  court.  Bule  26 
of  this  court  provides:  "If  the  transcript  of  the  record  is  not 
filed  within  the  time  prescribed  by  Bule  23,  the  appeal  .... 
may  be  dismissed,  on  motion,  without  notice,  ....  "It  was 
clearly  the  duty  of  the  attorney  for  appellant  to  use  reason- 
able diligence  to  the  end  that  the  clerk  complete  his  transcript 
and  that  the  same  be  served  upon  the  opposing  counsel  within 
the  time  prescribed  by  the  rules  of  this  court. 

Sess.  Laws  1911,  sec.  3,  p.  376,  provides  that  the  appellant 
shall  file  with  the  transcript  **  appropriate  affidavit  or  admis- 
sion of  service,"  and  Bule  23  of  this  court,  contains  substan- 
tially the  same  provision.  The  transcript  in  this  case  affirma- 
tively shows  a  failure  to  comply  with  these  requirements. 
We  are  not  unmindful  of  the  fact  that  an  affidavit  was  filed 
with  the  clerk  of  this  court,  by  permission,  on  the  25th  day 
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of  January,  1915,  subsequent  to  the  argument  of  the  motion 
to  dismiss  the  appeal.  We  have  carefully. examined  the  con- 
tents of  the  affidavit  and  do  not  feel  warranted  in  holding 
that  it  is  sufficient  proof  of  service  of  the  transcript  upon 
counsel  «f or  respondents,  as  it  is  altogether  too  indefinite  and 
uncertain. 

The  clerk  of  the  trial  court  certifies  ''that  the  within  and 
foregoing  transcript  is  compiled  and  bound  under  my  direc- 
tion as  a  true  and  correct  transcript  of  the  proceedings  therein 
contained,  and  that  said  transcript  contains  all  the  papers 
specified  in  the  praecipe  filed  with  me,  and  further,  that  no 
praecipe  or  order  for  reporter's  transcript  has  been  filed." 
Whether  the  praecipe  filed  with  the  clerk  enumerates  all  of 
the  proceedings  had  in  the  trial  court,  we  are  left  to  conjec- 
ture. From  his  certificate  it  would  appear  that  it  is  not  a 
true  and  correct  transcript  of  all  of  the  proceedings,  but  is 
made  up  of  the  papers  specified  in  the  praecipe.  Sess.  Laws 
1911,  sec.  4818,  p.  375,  provides:  **0n  an  appeal  from  a  final 
judgment  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  judgment-roll  and  of  any  bill 

of  exceptions  or  reporter's  transcript *'  The  clerk's 

certificate  does  not  certify  that  the  transcript  contains  a  true 
and  correct  copy  of  the  judgment-roll.  It  is  easy  to  deter- 
mine from  the  transcript  what  papers  are  included,  which  are 
a  part  of  the  judgment-roll,  but  we  are  unable  to  determine 
what  papers  are  omitted  that  might  properly  be  a  part  of 
this  judgment-roll.    The  certificate  of  the  clerk  is  insufficient. 

We  therefore  conclude  that  there  was  a  total  failure  to 
comply  with  the  statutes,  or  rules  of  this  court,  and  that  this 
case  comes  within  the  rule  announced  in  the  case  of  the  First 
Nat  Bank  of  American  Falls,  Idaho,  v,  Shaw,  24  Ida.  134,  132 
Pac.  802;  Strand  v.  Crooked  River  Min.  &  M,  Co,,  23  Ida. 
577,  131  Pac.  5.  In  the  latter  case  it  is  held:  ''Where  it  ap- 
pears from  the  record  on  appeal  that  the  transcript  was  not 
served  upon  the  adverse  party,  and  a  motion  is  made  in  this 
court  to  dismiss  the  appeal  upon  the  ground  that  such  tran- 
script was  not  served,  said  motion  will  be  sustainedi  as  such 
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statute  is  mandatory  and  requires  the  transcript  to  be 
served." 

Learned  counsel  for  appellant  earnestly  contends  that  these 
objections  have  been  waived  under  sec.  4809.  That  section  has 
reference  to  the  first  and  second  grounds  upon  which  counsel 
for  respondent  relies,  but  in  our  opinion  has  no  application 
to  the  remaining  three  grounds,  which,  we  think,  are  all  well 
taken  and  fatal  to  this  appeal. 

If  an  appeal  is  to  be  considered  by  this  court,  counsel  for 
appellant  must  exercise  diligence  in  complying  with  the  stat- 
utes and  rules  of  this  court  governing  such  appeals.  It  is 
clearly  the  duty  of  counsel  to  diligently  prosecute  his  appeal 
to  a  final  determination  in  this  court,  and  while,  under  the 
new  practice  act,  as  provided  in  Session  Laws  of  1911,  pages 
375-377,  a  great  deal  of  the  clerical  work  that  was  formerly 
required  to  be  done  by  the  attorney  for  appellant  is  now  re- 
quired of  clerks  of  the  district  courts  and  court  stenographers, 
counsel  is  not  entirely  relieved  of  responsibility.  It  is  still 
his  duty  to  procure  from  the  district  judge  the  necessary 
order  directing  the  court  reporter  to  prepare  a  transcript  of 
the  evidence,  or  specified  portions  thereof.  It  is  also  incum- 
bent upon  counsel  to  file  with  the  clerk  within  the  time  al- 
lowed under  the  statute  a  praecipe  for  a  transcript  of  the 
papers  which  he  desires  to  be  used  on  appeal,  and  should 
such  praecipe  fail  to  contain  a  request  for  all  necessary  papers 
or  transcript  and  they  are  not  found  in  the  transcript  on 
appeal,  the  responsibility  will  rest  in  the  first  instance  with 
the  counsel  for  appellant.  It  must  also  affirmatively  appear 
that  service  upon  counsel  for  respondent  has  been  duly  made 
of  the  transcript  and  brief  within  the  time  prescribed  by  the 
rules  of  this  court;  otherwise,  upon  motion,  said  appeal  may 
be  dismissed. 

The  appeal  in  this  case  is  hereby  dismissed.  Costs  are 
awarded  to  respondents. 

SuUivan,  C.  J.,  and  Morgan,  J.,  concur. 
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(March  2,  1915.) 

JOHN  T.  WOODLAND,  Respondent,  v.  PORTNETJF- 
MARSH  VALLEY  IRRIGATION  COMPANY,  a  Corpo- 
ration, Appellant. 

[146  Pac.  000.] 

LUBILIT7  ro£  Damagb  CAUSED  BY  Wastk  Wateb^-Indepekdent  Tobiv 
JTBASOBS — Proof  Required — Measure  or  Becovery — Instructions. 

1.  Where  one  contributes  as  an  independent  tort-feasor  toward 
eausing  an  injury,  he  will  be  liable  for  the  injury  done  by  him, 
although  his  acts  or  negligence  alone  and  without  the  contributing 
acts  or  negligence  of  others  might  not  have'  caused  the  injury  to 
occur. 

2.  Each  one  of  seyeral^  acting  independently,  who  wrongfully 
permits  water  to  waste  on  to  the  land  of  another,  is  liable  for  his 
proportionate  share  of  the  injury  caused  thereby,  eyen  though  the 
water  allowed  to  run  down  by  each  would  do  no  harm  if  not  com- 
bined with  that  of  the  others,  and  the  injury  is  actually  caused  by 
the  combined  flow  wherein  the  waters  from  all  sources  are  mixed  and 
indistinguishable. 

3.  If  injury  follows  as  the  combined  result  of  the  wrongful  acts 
of  several,  acting  independently,  recovery  may  be  had  severally 
against  each  of  such  independent  tort-feasors,  in  proportion  to  the 
contribution  of  each  to  the  injury. 

4.  Exact  and  definite  measurements  of  the  respective  quantities 
of  water  from  different  sources  are  not  essential  to  sustain  the  ver- 

'  .diet  of  a  jury  in  determining  what  amount  of  damages  a  defendant 
corporation,  as  an  independent  tort-feasor,  lAiould  pay  as  compensa- 
tion for  the  injury  caused  by  its  part  of  such  waters,  although  some 
evidence  in  that  respect  is  essential. 

5.  Held,  that  the  evidence  in  this  case  is  sufficient  to  sustain  the 
verdict  in  plaintiff's  favor  for  the  amount  of  damage  caused  by  the 
defendant's  waste  water. 

6.  Seld,  that  the  court  properly  instructed  the  jury  as  to  the 
measure  of  defendant's  liability.  > 

7.  Held,  that  no  reversible  error  appears  in  the  trial  court's 
rulings  upon  the  admissibility  of  evidence. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict for  Bannock  County.  Hon.  J.  M«  Stevens,  Presiding 
Judge. 
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Action  for  injury  to  hay  crop  by  flooding  land  with  waste 
water.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Edwin  Snow,  for  Appellant. 

In  actions  at  law,  as  distinguished  from  equity,  independent 
tort-feasors,  the  act  of  each  of  whom  alone  would  have  caused 
some  damage,  are  not  liable  jointly,  but  each  is  liable  severally 
only  for  the  proportion  of  the  damage  caused  by  him.  {Wat- 
son V,  Colusa  etc.  Min,  Co.,  31  Mont.  513,  79  Pac.  14;  Equir 
table  Pow*der  Mfg.  Co.  v.  Cleveland  etc.  R.  Co.,  155  111.  App. 
265,  and  affirmed  in  246  111.  582,  92  N.  B.  979 ;  2  Famham  on 
Waters,  p.  1716 ;  Sun  Company  v.  Wyait,  48  Tex.  Civ.  App. 
349,  107  S.  W.  934;  Willard  v.  Redbank  Oil  Co.,  151  111.  App. 
433;  Pacific  Livestock  Co.  v.  Murray,  45  Or.  103,  76  Pac 
1079.) 

Budge  &  Barnard,  for  Respondent. 

An  irrigation  company  cannot  collect  natural  drainage 
waters  and  pour  them  in  one  volume  on  lands  of  another  so 
as  to  increase  the  damage  above  that  which  would  have  re- 
sulted from  the  usual  and  ordinary  flow  of  such  waters. 
{Teeter  v.  Nampa  etc.  Irr.  Dist.,  19  Ida.  355,  114  Pac.  8.) 

DAVIS,  District  Judge. — In  this  action  the  plaintiff,  John 
T.  Woodland,  sought  to  recover  damages  in  the  sum  of  $1,500 
for  loss  of  his  hay  crop,  alleged  to  have  been  caused  by  the 
flooding  of  his  land  with  water  from  the  canal  system  owned 
and  operated  by  the  Portneuf -Marsh  Valley  Irrigation  Com- 
pany, a  corporation.  The  jury  awarded  plaintiff  $700  dam- 
ages, and  defendant  appeals  from  the  judgment  of  the  lower 
court  in  plaintiff's  favor  for  this  amount  and  costs. 

It  is  established  by  the  evidence  and  admitted  by  the  com- 
pany that  some  water  from  its  canals  contributed  toward  the 
flow  that  overflowed  Woodland's  land  and  injured  his  hay. 
In  defense  it  is  contended  by  the  company  that  the  evidence 
does  not  show  that  the  water  wrongfully  discharged  from  the 
canals,  or  laterals  of  its  irrigation  system,  was  sufficient  by 
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itself  to  overflow  the  channel  of  the  creek  through  Woodland's 
land  or  cause  any  of  the  injury  to  his  crops.  But  this  is  not  a 
good  defense,  even  though  true,  because  where  one  contributes 
as  an  independent  tort-feasor  toward  causing  an  injury,  he 
will  be  liable  for  the  injury  done  by  him,  although  his  acts  or 
negligence  alone  might  not  have  caused  any  injury.  In  this 
case  the  evidence  tends  to  prove  that  there  were  at  least  six 
sources  from  which  the  water  came  that  injured  Woodland's 
hay,  and  it  is  not  contended  by  him  that  the  company  was  re- 
sponsible for  more  than  one.  And,  while  the  evidence  is  very 
indefinite  as  to  the  relative  and  specific  amount  of  water  from 
each  source,  it  is  sufficient  to  show  that  considerable  water 
from  the  company's  canals  wrongfully  ran  into  the  creek  that 
overflowed  its  banks  and  flooded  Woodland's  property.  And 
everyone  who  permits  water  to  waste  on  to  the  land  of  others 
without  right  is  liable  for  his  proportionate  share  of  the  injury 
caused  or  the  harm  resulting  therefrom,  even  though  the  water 
allowed  to  run  down  by  each  would  do  no  harm  if  not  com- 
bined with  that  of  others,  and  the  injury  is  caused  by  the 
combined  flow  wherein  the  waters  of  all  are  mixed  and  indis- 
tinguishable. If  the  injury  follows  as  the  combiped  result  of 
the  wrongful  acts  of  several,  acting  independently,  recovery 
may  be  had  severally  against  each  of  such  independent  tort- 
feasors in  proportion  to  the  contribution  of  each  to  the  injury. 
(Gould  on  Watercourses,  par.  222;  Sloggy  v.  Dilworth,  38 
Minn.  179,  8  Am.  St.  656,  36  N.  W.  451 ;  21  Am.  &  Eng.  Ency. 
of  Law,  719.) 

The  evidence  is  sufficient  to  sustain  a  verdict  in  plaintiff's 
favor  for  the  amount  of  damage  caused  by  the  company's 
waste  water,  where  it  appears  by  a  preponderance  of  the  evi- 
dence that  the  company  wrongfully  permitted  waste  water  to 
mix  with  other  waters  and  the  combined  flow  spread  over 
Woodland's  land  to  his  damage.  Exact  and  definite  measure- 
ments of  such  waters  are  not  essential  to  sustain  the  verdict 
of  a  jury  in  determining  what  amount  of  damages  a  company 
should  pay  under  such  circumstances  as  compensation  for  the 
injury  caused  by  its  part  of  such  waters,  although  some 
evidence  in  that  respect  is  essential. 
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The  evidence  in  this  case  appears  to  be  snfScient  to  snstain 
the  judgment,  especially  in  view  of  the  rule  that  this  court 
will  not  disturb  the  verdict  of  a  jury  where  there  is  a  sub- 
stantial conflict  in  the  evidence  on  which  the  verdict  is 
based. 

The  company  requested  an  instruction  as  follows: 

**If  you  find  that  the  plaintiff  was  damaged  by  the  waters 
of  irrigation  ditches  of  settlers  or  seepage  water,  combined 
with  the  water  of  the  defendant,  then  the  defendant  would  be 
liable  only  for  the  proportionate  amount  of  damage  actually 
caused  by  the  waters  from  the  defendant's  own  ditch.*' 

The  court  gave  in  lieu  thereof  the  following  instruction: 

**The  defendant  would  not  be  responsible  for  damages 
caused  to  the  plaintiff's  crops  by  reason  of  rains,  cloudbursts 
or  any  other  natural  causes,  nor  would  it  be  responsible  for 
any  damage  due  to  water  being  discharged  upon  the  plaintiff's 
lands,  if  there  was  any  discharged  thereon,  through  the  irriga- 
tion ditches  or  canals  of  individual  settlers  over  which  the 
defendant  had  no  control.  Nor  would  it  be  responsible  for 
any  damage  caused  by  seepage  water  due  to  the  irrigation 
by  the  settlers  of  their  respective  lands.  The  defendant  is 
liable,  if  at  all,  only  for  such  damage  as  you  may  find  it  actu- 
ally caused  to  plaintiff's  crops  through  negligently  allowing 
waters  of  the  Portneuf  river,  brought  through  its  laterals  for 
irrigation  purposes,  to  escape  upon  plaintiff's  lands." 

The  instruction  given  by  the  court  correctly  states  the  law, 
and  was  substantially  the  same  in  legal  effect  on  the  point 
wherein  complained  of  as  the  instruction  requested  by  the 
irrigation  company  which  was  refused  and  which  refusal  the 
company  assigns  as  error. 

There  is  no  reversible  error  in  the  trial  court's  rulings  upon 
the  admissibility  of  evidence. 

The  judgment  of  the  district  court  is  therefore  affirmed. 
Costs  awarded  to  respondent. 

Sullivan,  C.  J.,  and  Morgan,  J.,  concur. 
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(March  8,  1915.) 

E.   W.   PEASE,   Appellant,   v.   CITY   OF   PAYETTE,   a 
Municipal  Corporation,  Respondent. 

[146  Pac.  000.] 

Municipal  Cobporation — Public  Improvkments  Contractt — ^Specifica- 
tions— ^Vauditt  of  Contract— Improvement  Bonds. 

1.  The  provisions  in  the  specifications  for  street  improvements  to 
the  effect  that  the  contractor  shall  be  responsible  for  all  defects, 
damage  to  fences,  sidewalks,  water-pipes,  sewers,  etc.,  and  other 
specifications  and  requirements  contained  in  subdivisions  8,  17,  27 
and  32,  do  not  make  the  contract  invalid  or  void,  as  all  of  said 
specifications  require  only  what  was  necessary  to  be  done  in  order 
to  construct  and  complete  such  improvementa,  and  do  not  tend  to 
increase  the  cost  of  such  improvements  beyond  what  said  contractor 
should  be  required  to  do  or  pay  under  the  laws  of  this  state. 

2.  The  acceptance  by  the  city  of  a  private  bond  instead  of  a 
surety  company  bond,  as  provided  by  subdivision  8  of  the  specifica- 
tions, is  not  sufficient  to  invalidate  the  contract  and  could  only  be 
taken  advantage  of  by  the  dty  itself. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  test  the  validity  of  a  contract  for  the  construction 
of  sidewalks  and  curbs  in  an  Improvement  District  of  the  City 
of  Payette.    Judgment  for  the  defendant.    Affirmed. 

Alfred  F.  Stone,  for  Appellant. 

The  requirements  of  subdivisions  8,  17,  27  and  32  of  the 
specifications  tend  to  increase  the  cost  of  construction,  thereby 
adding  to  the  burden  of  the  taxpayer,  and  for  that  reason 
invalidate  the  contract  in  this  case  and  the  bonds  to  be  issued 
in  payment  for  work  done  under  such  contract.  {Woollacott 
V.  Meekin,  151  Call  701,  91  Pac.  612;  Blochman  v.  Spreckels, 
135  Cal.  662,  67  Pac.  1061,  57  L.  R.  A.  213.) 

A  contract  was  held  void  where  similar  provisions  were  em- 
braced in  the  bond.  {Inge  v.  Board  of  PvfcKc  Works,  135  Ala. 
187,  93  Am.  St.  20,  33  So.  678.) 
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The  provisions  in  a  contract  whereby  the  contractor  is  re- 
quired to  give  bond  ''for  keeping  the  streets  so  improved  in 
thorough  repair  for  the  term  of  five  years  from  the  completion 
of  the  contract"  not  being  authorized  by  statute  invalidates 
the  contract  for  the  work  and  vitiates  the  assessment  levied 
thereunder.  {Brown  v.  Jenks,  98  Cal.  10,  32  Pac.  701; 
Alameda  Macadamizing  Co.  v.  Pringle,  130  Cal.  226,  80  Am. 
St.  124,  62  Pac.  394,  52  L.  B.  A.  264;  Portland  v.  Bitun 
minous  Paving  Co.,  33  Or.  307,  72  Am.  St.  713,  52  Pac.  28,  44 
L.  R.  A.  527.)  This  same  principle  would  apply  whether  the 
guaranty  were  to  cover  a  period  of  one  week,  a  month  or  a 
year. 

It  is  fair  to  presume  that  the  acceptance  by  the  city  council 
of  the  private  bond  in  this  case  was  in  fact  a  letting  of  the 
contract  upon  more  favorable  terms  than  were  offered  other 
bidders.  This  being  the  case,  the  contract  is  void.  (WtcJfe- 
vrire  v.  City, of  Elkhart,  144  Ind.  305,  43  N.  E.  216.) 

A.  H.  Bowen  and  Scatterday  &  Van  Duyn,  for  Respondent. 

The  first  division  of  sec.  8  of  the  specifications  is  evidently 
.  intended,  made  and  created  for  the  purpose  of  insuring  that 
the  contractor  shall  deliver  to  the  city  a  good  and  complete 
sidewalk  and  curb  and  in  accordance  with  the  plans  and 
specifications,  and  does  not  refer  to  what  may  happen  to  the 
sidewalk  or  curb  after  it  is  accepted  by  the  city,  but  before. 
(Schindler  v.  Young,  13  Cal.  App.  18,  108  Pac.  733.) 

The  second  subdivision  of  sec.  8  is  not  objectionable,  and  the 
California  courts,  having  Blochman  v.  Spreckds,  135  Cal.  662, 
67  Pac.  1061,  57  L.  R.  A.  213,  as  their  chief  authority,  have 
expressly  so  held.  {Lantz  v.  FxsKbum,  17  Cal.  App.  583,  120 
Pac.  1070.) 

Municipal  officers  may  modify  a  contract,  provided  such 
modification  does  not  substantially  change  the  character  of  the 
work.  (28  Cyc.  1047  (b).)  Moreover,  the  city  has  the  power 
to  waive  strict  compliance  with  the  terms  of  a  contract.  (28 
Cyc.  1054  (k).) 

The  guaranty  is  to  make  good,  defects,  and  nol  to  keep  up 
streets  which  were  not  defective.     {Portland  v.  Bituminous 
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Paving  &  Imp.  Co,,  33  Or.  307,  72  Am.  St.  713,  52  Pac.  28, 
44  L.  R.  A.  527.) 

Contrary  to  the  California  decisions,  the  majority  of  cases 
hold  that  a  contract  to  keep  the  pavement  or  street  in  repair, 
whether  or  not  it  is  defective,  is  good,  because  it  is  simply  a 
guaranty  of  good  workmanship.  (Louisville  v.  Henderson, 
5  Bush  (Ky.),  521;  Covington  v,  Dressman,  6  Bush  (Ky.), 
210 ;  Barber  Asphalt  Paving  Co,  v,  Vllman,  137  Mo.  543,  38 
S.  W.  468 ;  Oosnell  v.  Louisville,  14  Ky.  Law,  719 ;  Cole  v. 
People,  161  111.  16,  43  N.  E.  607 ;  Latham  v.  Wilmette,  168  111. 
153,  48  N.  E.  311 ;  WUson  v.  Trenton,  60  N.  J.  L.  394,  38  Atl. 
635;  Allen  v.  Davenport,  107  Iowa,. 90,  77  N.  W.  532;  Oshum 
V.  Lyon,  104  Iowa,  160,  73  N.  W.  650;  Schnectady  v.  Union 
CoUege,  66  Hun,  179,  21  N.  Y.  Supp.  147 ;  Barber  Asphalt 
Pav.  Co.  V.  City  of  Louisville,  123  Ky.  687,  97  S.  W.  31,  9 
L.  R.  A.,  N.  S.,  154;  AUen  v,  Labsap,  188  Mo.  692,  87  S.  W. 
926,  3  Ann.  Cas.  306.) 

The  contractor  should  not  furnish  defective  work,  and  if 
there  is  any  defective  work  that  occurs  through  his  fault,  it 
is  but  reasonable  that  the  city  should  have  the  right  to  demand 
that  this  defective  work  should  be  remedied  by  the  contractor. 
(DiUingham  v.  Spartanburg,  75  S.  C.  549,  117  Am.  St.  923, 
56  S.  E.  381,  9  Ann.  Cas.  828,  8  L.  R.  A.,  N.  S.,  412.) 

Norris  &  Norris,  Amid  Curiae. 

The  provisions  of  sec.  8  of  the  specifications  render  the  said 
contract  illegal  and  void.  (Blochm^in  v,  Spreckels,  135  Cal. 
662,  67  Pac.  1061,  57  L.  R.  A.  213;  Van  Loenen  v,  OiUespie, 
152  Cal.  222,  96  Pac.  87 ;  Woollacott  v.  Meekin,  151  Cal.  701, 
91  Pac.  612;  Hatch  v,  NevilU,  7  Cal.  Unrep.  341,  95  Pac.  43; 
OlasseU  v,  O'Dea,  7  Cal.  App.  472,  95  Pac.  44;  Mulberry  v. 
O'Dea,  4  Cal.  App.  385,  88  Pac.  367 ;  Stansbury  v.  Poindexter, 
154  Cal.  709,  129  Am.  St.  190,  99  Pac.  182;  True  v.  Fox,  155 
Cal.  534,  102  Pac.  263 ;  Inge  v.  Board  of  PubUc  Works,  135 
Ala.  187,  93  Am.  St.  20,  33  So.  678.) 

Well  considered  cases  hold  that  where  a  city  is  authorized 
to  contract  for  paving  its  streets,  it  has  no  authority  to 
incorporate  in  the  contract  an  agreement  for  future  mainte- 
nance.    {City  Council  of  Montgomery  v.  Bameit,  149  Ala. 
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119,  43  So.  92;  Excelsior  Paving  Co.  v.  Pierce  (Cal.),  33  Pac. 
727;  McAllister  v.  Tacoma,  9  Wash.  272,  37  Pac.  447,  658; 
Kansas  City  v.  Hanson,  8  Ean.  App.  290,  55  Pac.  513.) 

The  objection  to  such  provisions  is  not  removed  by  the  testi- 
mony of  the  contractor  that  such  requirements  did  not  enhanee 
the  amount  of  his  bid,  as  others  might  have  bid  a  less  sum  if 
the  contract  had  not  contained  such  provisions.  {Broion  v. 
Jenks,  98  Cal.  10,  32  Pac.  701;  Stansbury  v.  Poindexter,  154 
Cal.  709,  129  Am.  St.  190,  99  Pac.  182 ;  Excelsior  Paving  Co. 
V.  Pierce  (Cal.),  33  Pac.  727;  Excelsior  Paving  Co.  v.  Leach 
(Cal.),  34  Pac.  116.) 

SULLIVAN,  C.  J. — This  action  was  brought  against  the 
City  of  Payette  upon  an  agreed  statement  of  facts,  to  test  the 
validity  of  a  certain  contract  entered  into  between  the  city  and 
Lathrop  &  McComsey,  copartners,  for  the  grading  and  con- 
structing of  curbs  and  sidewalks  in  Local  Sidewalk,  Curbing 
ft  Improvement  District  No.  1,  of  said  city,  and  to  test  the 
validity  of  the  bonds  to  be  issued  by  the  City  of  Payette  for 
the  purpose  of  paying  for  the  work  done  under  such  contract. 

The  City  of  Payette  has  created  within  its  boundaries  a  local 
improvement  district  known  as  Local  Sidewalk  &  Curbing 
Improvement  District  No.  1  of  said  city,  and  has  made  an 
assessment  against  the  property  therein,' apportioning  thereto 
the  expense  of  the  construction  work  contemplated.  Said  city 
on  or  about  January  5,  1914,  by  resolution  of  its  council,  re- 
quired notice  to  be  given  to  contractors  for  bids  upon  the  con- 
templated construction  of  the  work  in  such  district,  and  in 
pursuance  thereof  such  notices  were  given. 

The  bids  received  thereunder  were  not  opened  on  the  day 
set  therefor  by  reason  of  the  fact  that  W.  A.  Coughanour  had 
in  the  meantime  obtained  a  temporary  injunction  against  said 
City  of  Payette,  restraining  the  opening  of  said  bids.  ,Upon 
the  dissolution  of  said  injunction  a  new  notice  was  given,  stat- 
ing that  bids  would  be  received  up  to  noon  of  April  10,  1914, 
in  response  to  which  four  bids  were  submitted.  The  bids  were 
not  opened  upon  the  day  set  therefor  by  reason  of  the  fact 
that  said  Coughanour  took  an  appeal  from  the  order  dissolving 
the  injunction,  which  was  by  the  supreme  court  of  this  state 
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affirmed  on  or  about  July  10,  1914  {Cougkanoar  v.  City  of 
Payette,  26  Ida.  280,  142  Pac.  1076),  and  immediately  there- 
after the  last  bids  received  were  opened  and  the  contract  for 
doing  the  work  let  to  said  Lathrop  &  McComsey.  The  bids 
for  the  construction  of  the  work  were  made  upon  certain  plans 
and  specifications  attached  to  the  agreed  statement  of  the  case, 
which  specifications  contained  among  other  subdivisions  Nos. 
8,  17,  26,  27  and  32. 

The  provisions  of  these  subdivisions  and  the  failure  to 
comply  with  the  provisions  of  subd.  26  plaintiff  claims  invali- 
dated the  contract  and  the  bonds  to  be  issued  in  payment  of 
the  work  to  be  done  thereunder.  The  provisions  of  said  subd. 
26  have  not  been  complied  with,  in  that  the  said  Lathrop 
ft  McComsey  gave  a  private  bond  and  not  a  surety  company 
bond  as  required  by  said  subdivision,  and  gave  such  private 
bond  for  sixty  per  cent  of  the  estimated  cost  of  the  work  under 
the  contract  as  let.  Said  private  bond  was  approved  and 
accepted  by  the  council  of  the  City  of  Payette.  Upon  the  ap- 
proval of  said  contract,  said  Lathrop  &  McComsey  immedi- 
ately proceeded  to  commence  work  under  said  contract  and 
have  performed  about  $7,000  worth  of  labor  and  will,  unless 
restrained,  complete  such  contract,  and  the  City  of  Payette 
will,  unless  restrained,  issue  bonds  of  the  aforementioned 
improvement  district  in  payment  of  said  contract,  and  will 
collect  assessments  from  plaintiff  and  others  similarly  situated. 

This  matter  was  heard  upon  the  agreed  statement  of  facts 
by  the  seventh  judicial  district  court  in  and  for  Canyon 
county,  and  judgment  was  entered  in  favor  of  the  city,  from 
which  judgment  this  appeal  is  taken. 

The  questions  presented  on  this  appeal  concern  the  proper 
construction  of  said  subdivisions  above  mentioned  of  the 
specifications  under  which  the  contract  was  let,  and  whether 
the  requirements  thereof  tend  to  increase  the  cost  of  the  work 
and  whether  they  would  prevent  contractors  from  bidding  for 
said  work. 

Respondents  in  their  brief  divided  their  argument  into  two 
subdivisions,  under  the  following  heads : 

1.  Are  subdivisions  8,  17,  26,  27  and  32  of  the  purported 
plans  and  specifications  such  as  to  render  the  contract  invalid 
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if  it  be  admitted  that  said  subdivisions  are  a  part  of  said 
contract  ? 

2.  Subdivisions  8  and  27  are  no  part  of  the  plans  and 
specifications  of  the  contract. 

Said  subdivisions  are  as  follows: 

Subd.  8.  Defects  or  Damages.  **A11  settlements,  defects 
or  damages  in  any  portion  of  the  works,  whether  caused  by  the 
contractor,  his  agents  or  the  public  at  large,  or  resulting  from 
strikes,  fires  or  any  acts  of  nature  shall  be  repaired  and  made 
at  the  contractor's  expense.  All  damages  to  fences,  trees, 
sidewalks,  waterpipes,  sewers  or  other  public  or  private  prop- 
erty along  or  near  the  line  of  the  work,  or  in  the  vicinity 
thereof,  must,  wherever  the  engineer  shall  direct,  be  made 
good  to  the  satisfaction  of  the  owners  of  the  same,  at  the  en- 
tire expense  of  the  contractor.  No  private  property  outside 
of  the  line  of  the  right  of  way  shall  be  entered  by  the  con- 
tractor  without  his  first  obtaining  the  consent  of  the  owner." 

Subd.  17.  Inspectors.  '*The  city  or  the  engineer  may  ap- 
point inspectors  and  any  such  inspector  shall  always  have  the 
right  to  stop  the  work,  if  in  his  opinion,  the  contractor  is  not 
complying  with  these  specifications,  plans,  instructions  and 
orders ;  and  if  at  any  time  the  inspector  shall  stop  the  work, 
the  contractor  shall  not  proceed  again  with  said  work  until 
the  engineer  shall  have  examined  and  passed  upon  the  ques- 
tion in  dispute  and  the  engineer's  decision  shall  be  final.  Any 
work  done  after  the  inspector  has  ordered  it  stopped,  as  well 
as  all  work  found  at  variance  with  these  specifications,  shall 
be  at  once  removed  by  the  contractor." 

Subd.  26.  Bond  for  Completion  of  Work.  **The  successful 
bidder  shall  furnish  a  Surety  Co.  Bond  satisfactory  to  the  City 
Council  within  thirty  (30)  days  after  the  acceptance  of  the 
proposal  by  the  City,  for  the  faithful  performance  and  success- 
ful completion  of  the  work,  and  said  bond  to  amount  to  40  per 
cent  of  the  amount  of  the  contract." 

Subd.  27.  Guarantee  Bond.  *'0n  or  before  the  completion 
of  the  work  and  before  final  payment  is  made,  the  contractor 
shall  furnish  a  good  and  sufficient  Surety  Co.  bond  for 
$10,000.00,  same  to  run  for  one  year  from  final  completion  of 


Digitized  by 


Google 


March,  1915.]      Petase  v.  City  of  Paybttbl  799 

Opinion  of  the  Court — SnlHvan,  G.  J. 

works,  guaranteeing  that  the  works  shall  be  free  from  all  de- 
fects, either  in  construction  or  material,  or  both,  and  guar- 
anteeing that  the  rei5airing  of  any  such  defects  appearing  in 
the  work  within  one  year  from  the  completion  of  contract  shall 
be  paid  for  by  the  contractor,  said  repairs  to  be  made  under 
the  direction  of  the  engineer.*' 

Subd.  32.  Engineering  Expenses,  etc.  "It  is  further 
understood  and  agreed  that  the  contractor,  in  addition  to  fur- 
nishing material,  labor  and  doing  the  work  as  hereinbefore 
mentioned  at  the  unit  prices  herein  named,  shall  pay  to  the 
City  of  Payette  for  the  purpose  of  applying  on  the  overhead 
expenses  such  as  engineering,  inspection,  etc.,  the  sum  of  One 
Thousand  and  no  one-hundredths  (1,000.00)  Dollars,  as  fol- 
lows, to  wit :  At  the  time  of  payment  of  each  monthly  estimate, 
the  same  percentage  of  $1,000.00  as  shown  by  the  estimate  for 
that  month  of  the  percentage  of  the  work  completed  in  said 
month.'* 

Counsel  for  appellant  contends  that  the  requirements  of 
said  subdivisions  8,  17,  27  and  32  tend  to  increase  the  cost  of 
the  work  and  prevent  contractors  from  bidding  thereon ;  while 
counsel  for  respondent  contends  that  said  subdivisions  of  the 
specifications  are  no  part  of  the  contract,  and  even  if  they 
were  considered  as  a  part  of  the  contract,  they  would  not  make 
the  contract  invalid  or  void. 

There  is  nothing  in  the  provisions  of  subd.  8  of  said  specifi- 
cations that  would  tend  to  increase  the  cost  of  said  work  or 
prevent  contractors  from  bidding  thereon,  and  there  is  noth- 
ing contained  in  said  provisions  but  what  the  city  had  the 
right  to  require  the  improvement  district  to  become  responsible 
or  liable  for  and  to  pay  the  same. 

The  same  may  be  said  of  subdivisions  17,  27  and  32  of  said 
specifications.  All  of  the  provisions  of  said  specifications  re- 
quire only  what  was  necessary  to  be  done  in  order  to  complete 
the  improvements  contemplated  in  the  construction  of  said  im- 
provements. The  giving  of  a  guaranty  bond  of  $10,000  to 
run  for  one  year  from  the  final  completion  of  the  works, 
guaranteeing  that  the  work  shall  be  free  from  all  defects  and 
guaranteeing  that  the  repairing  of  all  such  defects  that  may 
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appear  in  the  work  from  one  year  from  completion  shall  be 
paid  for  bj  the  contractor,  is  only  a  reasonable  provision  in 
such  contract.  Experience  shows  that'soch  work  ought  to 
last,  if  properly  done  and  the  proper  material  is  nsed,  for  one 
year.  If  it  proves  within  that  year  to  be  defective  either  in 
construction  or  material,  or  both,  then  the  contractor  must  re- 
pair the  same  or  make  it  good.  This  condition  in  the  contract 
or  specifications  certainly  would  not  deter  the  honest  con- 
tractor from  bidding  for  such  work,  and  it  is  proper  and  right 
that  the  improvement  district  should  pay  for  work  of  that 
kind  that  should  last  for  at  least  a  year  under  ordinary 
conditions. 

Subd.  32  of  said  specifications  provides  that  the  contractor, 
in  addition  to  furnishing  material,  labor  and  doing  the  work  as 
specified,  shall  also  pay  to  the  City  of  Payette  for  the  pur- 
pose of  applying  on  the  overhead  expenses,  such  as  engineer- 
ing, inspection,  etc.,  the  sum  of  $1,000.  This  cost  or  expense 
was  absolutely  /lecessary  in  order  to  have  the  work  properly 
done  and  is  an  expense  that  the  district  should  pay.  From 
the  wording  of  that  specification,  the  $1,000  is  clearly  not  all 
that  the  work  required  of  the  engineer  would  cost  the  city, 
for  the  $1,000  provided  for  is  as  stated  therein,  ''for  the  pur- 
pose of  applying  on  the  overhead  expenses,"  etc.,  clearly 
indicating  that  said  sum  did  not  pay  all  of  such  expenses  but 
perhaps  the  greater  portion  thereof,  since  a  certain  sum  to  be 
applied  on  the  payment  of  an  indebtedness  does  not  contem- 
plate that  the  application  of  such  sum  would  pay  the  cost  or 
expense  in  full. 

Subd.  26  of  said  specifications  requires  the  successful  bidder 
to  furnish  a  surety  company  bond,  satisfactory  to  the  city 
council  etc.,  to  the  amount  of  40%  of  the  contract  price,  condi- 
tioned on  the  faithful  performance  and  successful  completion 
of  said  work. 

Instead  of  requiring  the  successful  bidder  to  furnish  a 
surety  company  bond,  the  city  council  permitted  them  to  fur- 
nish a  private  bond  and  approved  such  bond,  and  it  is  con- 
tended that  that  action  on  the  part  of  the  council  was  illegal 
and  amounted  to  a  discrimination  against  other  bidders. 
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There  is  nothing  in  this  contention,  since  the  council  had 
the  right  to  accept  a  private  bond  instead  of  a  surety  company 
bond,  if  it  so  desired,  of  the  successful  bidder.  No  doubt  all 
who  bid  for  this  work  made  their  bids  with  the  expectation  of 
giving  a  surety  bond,  and  the  reason  for  the  provision  no 
doubt  was  that  there  are  many  bidders  outside  of  the  state  who 
would  not  desire  to  give  a  private  bond  and  maybe  could 
not  give  one  that  the  city  council  would  approve.  Nothing 
appears  in  the  record  but  that  the  private  bond  was  just  as 
good  and  safe  as  a  surety  company  bond.  That  breach  of  the 
provisions  referred  to  is  not  sufficient  to  invalidate  the  con- 
tract and  could  only  be  taken  advantage  of  by  the  city  itself. 
If  the  work  was  done  in  a  defective  manner,  or  not  in  accord- 
ance with  the  specifications,  the  city  might  refuse  to  accept 
the  same  and  would  not  be  liable  on  quantum  meruit.  (See 
28  Cyc.  1054  (i).)  The  city  has  authority  to  waive  a  strict 
compliance  with  the  terms  of  the  contract  if  it  desires  to  do 
so.     (28  Cyc.  1054  (k).) 

Without  analyzing  or  citing  in  this  opinion  the  authorities 
referred  to  by  counsel  for  respondent  and  appellant  as  well  as 
those  cited  by  counsel  appearing  amid  curi€te,  w6  are  satisfied 
from  our  examination  of  them  that  none  of  such  authorities 
which  this  court  is  willing  to  follow  would  require  a  reversal 
of  the  judgment  of  the  trial  court,  since  said  subdivisions  of 
said  specifications  do  not  tend  to  increase  the  cost  of  such  im- 
provements beyond  what  the  improvement  district  should  be 
required  to  pay  under  the  laws  of  this  state. 

We  therefore  hold  that  said  contract  is  a  valid  contract  and 
the  bonds  proposed  to  be  issued  in  payment  for  said  work  are 
valid  bonds. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
affirmed,  with  costs  in  favor  of  the  respondent. 

Budge  and  Morgan,  JJ.,  concur. 

Idaho,  VoL  26—61 


Digitized  by 


Google 


Digitized  by 


Google 


mDEX-VOL.  26. 


ACOOMFLIOBS. 
Who  are  and  Their  Corroboration. 

1.  Under  the  provisions  of  see.  7871,  Ber.  Codes,  the  eorrobe- 
ratinf^  evidence  required  to  substantiate  the  testimony  of  an 
accomplice  must  be  upon  some  material  fact  or  circumstance 
which,  standing  alone  and  independent  of  the  testimony  of  the 
accomplice,  tends  to  connect  the  defendant  with  the  commission 
of  the  offense.  (State  v.  Knudston,  11  Ida.  524,  83  Pac.  226, 
approved.)     (State  v.  Grant,  189.) 

2.  When  the  question,  as  to  whether  a  witness  is  an  accom- 
plice, arises  in  a  criminal  case  under  sec.  7871,  Bev.  Codes,  it  is 
the  duty  of  the  trial  court  to  instruct  the  jury  on  the  law  of 
accomplices,  and  leave  the  question  as  to  whether  or  not  any  wit- 
ness is  an  accomplice  in  the  commission  of  the  offense  charged, 
for  the  decision  of  the  jury  as  a  matter  of  fact,  unless  it  appear 
without  substantial  conflict  in  the  testimony  that  such  witness  was 
an  accomplice.     (State  v.  Grant,  189.) 

3.  In  order  to  make  a  person  an  accomplice  in  the  commis- 
sion of  a  crime,  some  aiding,  abetting  or  actual  encouragement, 
by  such  person  must  be  shown.  Mere  presence  at  the  plotting 
of  a  crime  or  silent  acquiescence  in  its  commission  is  not,  in  the 
absence  of  a  legal  duty  to  act,  sufficient  to  constitute  one  an 
accomplice.     (State  t.  Grant,  189.) 

4.  The  failure  to  disclose  known  facts  regarding  the  commis- 
sion of  a  crime  does  not  render  one  having  such  knowledge  an 
accomplice  of  the  person  who  committed  the  crime.  (State  v.  Grant, 
189.) 

ACCOUNTS. 
See  BzecutotB  and  Administrators,  8-11. 

AIXIGINING  OWNERS. 

Excavations  and  Notice  Thereof. 

1.  Under  the  provisions  of  sec.  3092,  Bev.  Codes,  it  is  made  the 
duty  of  a  coterminous  owner  of  real  estate  to  give  previous  reason- 
able notice  to  another  coterminous  owner  of  his  intention  to  make 
excavations  on  his  adjoining  land.     (Zilka  v.  Graham,  163.) 

2.  Excavation  by  an  owner  an  his  own  land,  causing  damage  to 
a  building  on  an  adjoining  owner's  land,  without  the  knowledge  of, 

(£03) 
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ADJOINING  OWNEBS  (Cbntinued). 

or  preriouB  notice  to,  such  adjoining  owner,  if  evidence  of  want  of 
care  in  doing  the  work.     (Zilka  v.  Graham,  163.) 

3.  Held,  that  there  is.  substantial  evidence  to  siutain  the  verdiet 
of  the  jury.     (Zilka  ▼.  Graham,   163.) 

4.  Heldy  that  the  court  did  not  err  in  taxing  the  costs.  (Zilka 
v.  Graham,  163.) 

ADMINISTBATOBS, 
Bee  Executors  and  Administraton* 

AGENCY. 
See  Principal  and  Agent. 

ALIBI. 
See  Criminal  Law,  10. 

ALTEBATION  OP  INSTBUMENT8. 
See  Bills  and  Notes. 

AMENDMENT. 
-    See  Pleading,  8. 

APPEAL  AND  BBBOB. 
Notiee  of  AppedL 

1.  Under  the  provisions  of  sec.  4808,  Bev.  Codes,  the  notice  of 
appeal  must  be  served  on  the  adverse  partj  or  his  attorney.  (Miller 
v.  Wallace,  373.) 

2.  Under  the  provisions  of  said  section,  the  notice  of  appeal  must 
be  served  upon  every  party  whose  interests  might  be  affected  by 
the  reversal  of  the  order  or  judgment  appealed  from,  irrespective  of 
whether  they  are  plaintiffs,  defendants  or  interveners.  (Miller  v. 
Wallace,  373.) 

8.  A  party  who  is  named  as  one  of  the  defendants  in  a  com- 
plaint and  on  whom  it  does  not  appear  that  summons  has  been  served 
nor  that  he  appeared  in  the  action,  on  an  appeal  from  a  judgment 
entered  in  favor  of  his  codefendant,  is  not  an  adverse  party  on  whom 
the  notice  of  appeal  must  be  served,  under  the  provisions  of  sec  4808, 
Bev.  Codes.     (Kissler  v.  Moss,  516.) 

Transcript  and  Record. 

4.  In  all  cases  where  an  appeal  is  perfected,  a  transcript  of  the 
record  must  be  served  upon  the  adverse  party  and  filed  in  this  court 
within  sixty  days  after  the  appeal  is  perfected^  onleas  an  extension 
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APPEAL  AND  EBBOB  (Contiiiued). 

of  timtf  be  granted;  otherwise  the  appeal  will  be  diBimssed.     (Coon 
T.  Sommensamp,  776.) 

5.  Where  it  appears  from  the  record  on  appeal  that  the  tran- 
script was  not  served  upon  the  adverse  party  and  a  motion  is  made 
in  this  court  to  dismiss  the  appeal  for  that  reason,  and  where 
an  affidavit  by  counsel  for  appellant,  attempting  to  show  service, 
but  unc^tain  and  indefinite  in  its  terms,  is  filed  subsequent  to  the 
hearing  of  the  motion  to  dismiss  the  appeal,  it  will  not  be  con- 
sidered by  the  court  as  sufficient  proof  of  service  of  the  transcript 
and  the  motion  to  dismiss  will  be  allowed.  (Ooon  v.  Sommercamp, 
776.) 

6.  Upon  an  appeal  from  a  judgment,  the  clerk  is  required  to 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  the  judgment- 
roll  and  any  bill  of  exceptions  or  reporter's  transcript.  Where 
the  clerk  certifies  that  the  transcript  of  the  proceedings  in  the  trial 
court  "contains  all  the  papers  specified  in  the  praecipe  filed  with 
me/'  said  cartifieate  is  insufficient.     (Coon  v.  Sommercamp,  776.) 

Undertahing  and  CosU, 

7.  A  motion  to  dismiss  an  appeal  upon  the  ground  that  no  un- 
dertaking on  appeal  or  deposit  of  money,  in  lieu  thereof,  was  made 
or  deposited  with  the  clerk  of  the  district  court  within  five  days 
after  the  service  of  the  notice  of  appeal,  will  be  denied  and  the  ap- 
peal will  be  heard  upon  its  merits  when  such  an  undertaking  in 
due  form  and  in  the  proper  amount  was,  in  fact,  filed  in  time  and 
transmitted  to  this  court  but  omitted  from  the  transcript  through 
oversight  on  the  part  of  the  clerk.  (Washington  County  Land  & 
Development  Co.  v.  Weiser  Nat.  Bank,  717.) 

8.  Whenever  an  action  is  brought  by  or  against  vtate,  county 
or  municipal  officers,  and  such  officers  prosecute  or  defend  in  said 
action  in  their  official  capacity,  acting  for  or  defending  the  rights 
of  the  state,  county  or  municipality,  or  any  legal  subdivision  thereof, 
they  are  permitted  to  so  act  without  furnishing  costs  or  under- 
takings on  appeaL  (Sec.  4935,  supra,)  (Coon  v.  Sommercamp, 
776.) 

Ecview  and  BevereaU 

9.  Where  there  is  a  substnntial  conflict  in  the  evidence,  the  ver- 
dict of  the  jury  will  not  be  disturbed  on  appeal.  (Montgomery  v. 
Gray,  585.) 

10.  Where  counsel  for  respective  parties  agree  that  should  the 
eonclusion  of  the  court  be  adverse  to  the  contention  of  appellant 
upon  one  question,  the  remaining  objections  assigned  become  imma- 
terial, and  when  it  appears  from  the  record  that  a  consideration 
of  said  questions  is  not  necessary  to  a  final  determination  of  the 
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APPEAL  AND  EBBOB  (Continued). 

eauBe  under  consideration,   the  same  will  not  be  decided  by  tke 
eourt.     ( Jenningi  t.  Idaho  Railway,  Idght  &  Power  Co.,  703.) 

11.  A  judgment  will  not  be  reveraed  on  account  of  alleged  erron 
that  have  been  consented  to  or  invited,  especiallj  where  it  appears 
tiiat  appellant  has  not  been  prejudiced  thereby.  (Trask  t.  Boifle 
King  Placers  Co.,  290.) 

12.  Where  a  party  is  entitled  to  have  a  verdict  directed  in  his 
favor  at  the  close  of  the  evidence  and  the  case  is  reversed  on  his 
appeal,  a  new  trial  will  not  be  ordered.  The  case  will  be  remanded, 
with  instructions  that  judgment  be  entered  in  his  favor.  (Exchange 
State  Bank  v.  Taber,  723.) 

12a.  No  judgment  will  be  reversed  upon  appeal  by  reason  of 
errors  or  defects  in  the  proceedings  below  which  do  not  affect  the 
substantial  rights  of  the  parties.     (Richardson  v.  Bohney,  35.) 

Rehearing, 

13.  Granting  a  rehearing  of  a  case  does  not  ipso  facto  reverse  a 
former  decision,  but  it  is  suspended  by  the  order  of  rehearing. 
(Cameron  Lumber  Co.  v.  Stack-Gibbs  Lumber  Co.,  626.) 

14.  Where  a  rehearing  is  granted  and  the  court  fails  to  agree 
upon  a  decision  in  the  case,  it  does  not  lose  jurisdiction,  and 
under  section  8820,  Bev.  Codes,  another  hearing  must  be  ordered. 
(Cameron  Lumber  Co.  v.  Stack-Qibbs  Lumber  Co.,  626.) 

15.  Where  there  is  a  substantial  conflict  in  the  evidence,  this 
court  will  not  undertake  to  weigh  the  proof  to  ascertain  which 
side  has  the  preponderance,  and  where  there  is  such  conflict  in 
the  evidence,  it  will  not  disturb  the  findings  of  the  trial  eoort. 
(Cameron  Lumber  Go.  v.  Staek-Gibbs  Lumber  Co.,  626.^ 

See  Criminal  Law,  1-9. 

APPEARANCESw 
In  Oenerah 

1.  A  stipulation  that  the  defendant  have  until  a  certain  date 
to  make  settlement  of  the  amount  claimed  by  plaintiff  and  con- 
taining a  promise  on  the  part  of  the  defendant  that  in  the  event 
the  settlement  is  not  made  by  that  time,  it  will  confess  judgment 
in  the  action  then  pending  between  the  parties,  is  not  an  appearance 
eontemplated  by  sec.  4892,  Bev.  Codes.  (Washington  County  Land 
A  Development  Co.  v.  Weiser  National  Bank,  717.) 

2.  A  defendant  appears  in  an  action  when  he  answers,  demurs 
or  gives  the  plaintiff  written  notice  of  his  appearance  or  when  an 
attorney  gives  notice  of  appearance  for  him.  (Washington  County 
Land  &  Development  Co.  v.  Weiser  National  Bank,  717.) 
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APPEARANCES  (Gontinned). 

8.  nie  fUing  of  a  petition  and  bond  for  a  removal  to  the  federal 
conrt  is  not  an  appearance  in  the  state  eourt,  under  the  provisions 
of  the  Beyised  Codes  of  Idaho.     (State  t.  American  Surety  Co.,  652.) 

ARSON. 

Sentence, 

1.  Held,  that  under  the  provisions  of  sec.  1,  chap.  200,  of 
the  laws  of  1911  (Sess.  Laws.  1911,  p.  664),  amending  sec.  1 
of  the  indeterminate  sentence  act  of  1909,  taken  together  with 
sec.  7008,  Rev.  Codes,  fixing  the  penaltj  for  the  crime  of  arson 
in  the  first  degree  at  a  minimum  sentence  of  two  years  and  maxi- 
mum for  life,  the  defendant  was  legally  sentenced  to  serve  a 
maximum  term  of  fifty  years  in  the  state  penitentiary,  with  a 
minimum  of  twenty-five  years.     (State  v.  Qrant,  189.) 

ASSAULT  TO  COMMIT  RAPE. 
See  Rape. 

ATTORNEY  FEES. 
B0e  Bills  and  Notes,  1;  Mortgages,  5^ 

AUTOMOBILES. 
See  Motor  Vehicle  Aet 

BANKRUPTCT. 

Transfen  and  AssignmenU — Action  hy  Tnutee. 

1.  In  an  action  by  a  trustee  in  bankruptcy  to  set  aside  a  trans- 
fer, on  the  ground  that  it  effects  a  preference,  and  also  that  it  is 
voidable  as  a  fraud  upon  other  creditors,  under  subdivision  "e"  of 
sec.  67  of  the  present  bankruptcy  law;  the  question  as  to  a  prefer- 
ence is  determined  from  the  fkcts  and  circumstances,  and  unless 
these  are  such  as  to  produce  a  reasonable  cause  of  belief  in  the  mind 
of  the  person  receiving  the  transfer  that  its  enforcement  would  effect 
a  preference,  the  transaction  must  be  held  valid.  On  the  question 
as  to  whether  a  certain  transfer  is  void  because  it  is  a  fraud  upon 
other  creditors,  the  question  must  be  determined  by  the  evidence  in 
each  case.     (Cauthom  v.  Burley  State  Bank,  532.) 

2.  Held,  that  title  12  of  chapter  17,  Rev.  Codes,  was  suspended 
and  superseded  by  the  national  bankruptcy  law  of  1898.  (Capital 
Lumber  Co.  v.  Saunders,  408.) 

3.  Held,  that  sec.  5932  is  a  necessary  part  of  said  title  12  and 
not  now  in  force.     (Capital  Lumbcrr  Co.  t.  Saondsrs,  408.) 
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BANKRUPTCY  (Continued). 

4.  Held,  that  asBignmentt  in  eonformitj  witk  the  eommon-Iaw 
rules  rel&ting  to  them  are  not  void  under  see.  3169.  (Capital  Lom- 
ber  Co.  y.  Saunders,  408.) 

5.  Held,  that  under  sec.  3171,  Bev.  Codes,  the  qaestioB  of 
fraudulent  intent  as  to  transfers  of  property  is  one  af  fact  (Capital 
Lumber  Co.  v.  Saunders,  408.) 

6.  Li  an  action  bj  a  trustee  of  a  bankrupt  tstate  to  set  aside 
a  transfer  on  the  ground  that  a  preference  has,  by  suck  transfer, 
been  created  within  the  inhibition  of  the  act  of  Congress,  and  the 
several  acts  amendatory  thereof,  to  establish  a  uniform  act  of  bank- 
ruptcy in  the  United  States,  said  trustee  must  prove  by  sufficient 
evidence  that  the  bankrupt  (1)  while  insolvent,  (2)  within  four 
months  of  the  bankruptcy,  (3)  made  the  transfer  in  question,  (4) 
that  the  creditor  receiving  the  transfer  will  be  thereby  entitled  to 
obtain  a  greater  percentage  of  his  debts  than  other  creditors  of  the 
same  class,  and  (5)  that  the  creditor  had  reasonable  cause  to  believe 
that  the  enforcement  of  such  transfer  would  effect  a  preference. 
(Soule  V.  First  National  Bank,  66.) 

7.  In  an  action  of  this  character  an  inquiry  as  to  the  intent  of 
the  bankrupt  to  eifect  a  preference  is  not  necessary.  (Soule  v.  First 
National  Bank,  66.) 

8.  The  burden  of  proof  that  the  creditor  had  reasonable  cause 
to  believe  that  the  enforcement  of  a  transfer  would  eifect  a  prefer- 
ence is  upon  the  trustee.     (Soule  v.  First  National  Bank,  66.) 

9.  A^n  instruction  based  upon  a  legislative  enactment  which  had 
theretofore  been  repealed,  and  which  waa  not  then  in  force,  is  error. 
(Soul«  V.  First  National  Bank,  66.) 

10.  Instruction  based  upon  lack  of  denial,  and  admission  therebj 
made,  examined  and  found  sufficient.  (Soule  v.  First  National 
Bank,  66.) 

11.  Instructions  examined  and  found  erroneous.  (Soule  v.  Fixat 
National  Bank,  66.) 

BANKS  AND  BANKING. 
Bank  Commissioners. 

1.  The  legislature  in  enacting  s^e.  8001,  Bev.  Cbdes,  making  it 
the  duty  of  the  bank  commissioner  to  make  an  examination  of  state 
banks,  Imposed  such  duty  for  the  benefit  and  protection  of  the  de- 
positors as  well  as  the  public.     (State  v.  American  Surety  Co.,  652.) 

2.  A  bank  commissioner  in  the  exercise  of  discretionary  duties 
if  not  responsible  to  anyone  receiving  an  injury  through  a  breach 
of  his  official  duty,  unless  he  acts  maliciously  and  wilfully  wrong, 
or  clearly  abuses  his  discretion  to  the  extent  of  acting  unfaithfully 
and  in  bad  faith.     (State  v.  American  Surety  Co.,  662.) 
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BANKS  AND  BANKING  (Continued). 

3.  In  an  action  by  an  injurcrd  party  against  the  surety  on  the 
bond  of  the  bank  eommissioner  executed  under  sec.  191,  Bey.  Codes, 
for  failure  of  said  commissioner  to  faithfully  perform  his  duty, 
it  is  not  necessary  to  first  proceed  and  have  the  damages  of  the 
injured  party  adjudged  against  the  commissioner.  (State  v.  Ameri- 
can Surety  Co.,  652.) 

4.  Under  a  joint  and  several  bond  executed  pursuant  to  sec. 
191,  Rev.  Codes,  it  is  not  necessary  to  sue  jointly  the  principal 
and  surety,  but  suit  may  be  maintained  against  either  severally. 
(State  V.  American  Surety  Co.,  652.) 

5.  Held,  that  the  complaint  herein  states  a  cause  of  action. 
(State  V.  American  Surety  Co.,  652.) 

BILLS  AND  NOTES. 
Alterationi — Action  on  Note — Attorney  Fee». 

1.  The  order  of  trial  in  a  civil  case  is  provided  by  sec.  4383, 
Bev.  Codes,  and  directs  that  the  trial  must  proceed  in  the  order 
there  indicated,  unless  the  judge,  for  special  reasons,  otherwise 
directs,  and  where  an  action  is  brought  on  promissory  notes  and 
the  respondent  admits  the  execution  of  such  notes  but  makes  special 
defenses  thereto,  it  rests  in  the  sound  discretion  of  the  trial  court 
to  direct  the  order  of  addressing  the  jury,  and  unless  there  is  a 
elear  abuse  of  dijMsretion,  this  eourt  will  not  disturb  the  verdict. 
(Exchange  State  Bank  v.  Taber,  723.) 

2.  Where  a  note  appears  to  have  been  altered  in  a  material  re- 
spect, the  onue  is  on  the  party  seeking  to  enforce  the  payment  to 
show  that  it  is  not  void,  but  where  the  respondent  in  his  answer 
and  counterclaim,  in  express  terms,  admits  the  execution  and  de- 
livery of  the  notes,  which  are  set  out  in  full  in  the  complaint,  and 
when  introduced  in  evidence,  are  in  the  same  condition  as  they  ap- 
peared in  the  complaint,  the  respondent  should  not  be  permitted  to 
introduce  evidence  tending  to  establish  any  alteration,  nor  should 
the  court  instruct  the  jury  upon  the  law  governing  the  alteration 
•f  written  instruments.     (Exchange  Stole  Bank  v.  Taber,  723.) 

3.  Where  the  notes  are  set  out  in  the  complaint  and  when  in- 
troduced in  evidence,  are  in  the  same  condition  as  they  appear  in 
the  complaint,  and  respondent  admits  in  express  terms  the  execu- 
tion and  delivery  of  the  notes,  it  will  be  presumed  that  any  altera- 
tion was  made  prior  to  the  execution  of  the  notas.  (Exchange  Stote 
Bank  v.  Taber,  723.) 

4.  Refusal  to  give  certain  instructions  requested  by  appellant, 
held  to  be  error.     (Exchange  State  Bank  v.  Taber,  723.) 

5.  Held,  that  it  was  error  to  reject  Certain  evidence  offered  hj 
appelant     (Exchange  Stote  Bank  v.  Taber,  723.) 
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BILLS  AND  NOTES  (Contmued). 

6.  The  admiirioA  of  certain  evidence  oyer  the  objeetion  of  tlio 
appellant,  held  to  be  error.     (Exchange  State  Bank  y.  Tab«r,  723.) 

7.  Evidence  held  sufficient  to  sustain  the  verdict  of  the  jury  and 
the  judgment  of  the  court  awarding  attornej's  feei.  (Pettingill  t. 
MacWilliams,  344.) 

8.  Held,  that  the  bank  came  into  the  possession  of  said  promia- 
sory  note  in  due  course  and  before  maturity.  (Pettingill  y.  Mac- 
WiUiama,  344.) 

BONDa 
Estoppel  to  Question  Validity, 

1.  A  taxpayer  may,  by  his  conduct,  be  estopped  from  question- 
ing the  validity  of  municipal  bonds  because  of  alleged  irregularitiea 
or  infirmities  in  their  issue.  (Page  v.  Oneida  Lrrigation  Diatriet, 
108.) 

See  Appeal  and  Error,  7;   Counties;   Horticultural  Aet,  7;   Municipal 
Corporations,  6,  7. 

BOUNDABIES. 
Disputes — Meander  Lines. 

1.  Where  the  original  government  survey  of  a  fractional  section 
of  land,  abutting  on  a  lake,  left  a  tract  of  nearly  40  acres  between 
the  meander  line  of  said  section  and  the  water  line  of  the  lake, 
which  tract  remained  unsurveyed,  and  was  not  shown  on  the  gov- 
ernment plat,  and  thereafter  a  dispute  arose  between  land  owners 
and  land  claimants,  as  to  whether  such  unplatted  land  belonged  to 
the  fractional  section,  such  dispute  involved  a  question  of  law 
which  could  not  be  determined  by  the  parties  without  adjudication 
in  the  proper  court.     (Coolin  v.  Anderson,  47.) 

See  Miatake;  Navigable  Waters,  6-13. 

BOUNTIES. 
For  Extermination  of  Predatory  Animals. 

1.  Sees.  1197  and  1198,  Bev.  Codes,  provide  for  the  extermina- 
tion of  predatory  animals  through  the  employment  by  the  live- 
stock sanitary  board  of  "experienced,  competent  and  skilful 
hunters  and  trappers"  at  a  per  diem  compensation.  Such  method 
having  been  specified  by  the  statute,  the  board  and  the  state  vet- 
erinarian acting  with  it  are  precluded  from  resorting  to  other 
methods  of  extermination  not  authoriaed  by  law,  such  as  the  pay- 
ment of  bounties  for  the  destruction  of  such  aminals  by  persons 
not  in  the  employ  of  the  sanitary  board.     (State  v.  Johnson,  203.) 

2.  Eeld,  that  the  trial  court  properly  advised  the  jury  to  acquit 
the  defendants.     (State  v.  Johnson,  203.) 
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BBIDQE8. 
Consiruetion  hy  MwUcipaUty. 

1.  Held,  under  the  statntea  of  this  state  that  the  city  eouneil  ox 
Tillage  trustees  of  incorporateci  cities  and  villages  have  the  ex- 
elusive  control  of  the  streets  and  highways  within  such  corporate 
limits,  and  have  full  power  to  construct  bridges  and  repair  and 
maintain  the  same  within  such  corporate  limits.  (City  of  Kellogg 
T.  McRae,  73.) 

2.  Held,  that  the  board  of  county  commissioners  have  not  the 
eontro)  of  the  roads  and  bridges  within  the  corporate  limits  of  a 
city  or  village,  and  that  they  are  not  required,  under  the  law,  to 
construct  and  maintain  bridges  exceeding  sixty  feet  in  length  at 
the  expense  of  the  county,  over  streams  crossing  highways  within 
tuch  corporate  limits.     (City  of  Kellogg  v.  McBae,  73.) 

BBOKEBS. 
See  Principal  Agent. 

BULK  SALE  ACT. 
See  Sales. 

CABBY  ACT  LIEN. 
See  Irrigation,  16-21. 

CHATTEL  MOBTQAQE. 


In  General, 

1.  Persona]  property  described  in  a  chattel  mortgage  as  "1333 
early  spring  lambs,  branded  O — "  is  a  sufficient  description  as  be- 
tween the  mortgagor  and  the  mortgagee.     (Hare  v.  Young,  691.) 

2.  A  chattel  mortgage,  although  not  accompanied  by  an  affi- 
davit that  it  is  executed  in  good  faith  ana  without  any  design  to 
hinder,  delay  or  defraud  creditors,  is  valid  as  between  the  mort- 
gagor and  the  mortgagee.     (Hare  v.  Young,  691.) 

2a.  Held,  a  chattel  mortgage  on  a  stock  of  goods  which  provides 
that  the  mortgagors  may  retain  possession  of  the  goods,  sell  them 
in  the  usual  course  of  business,  and  each  week  pay  a  certain  per  cent 
of  the  gross  proceeds  of  sales  on  the  mortgage  debt,  is  not  void 
per  se,  but  the  question  of  its  validity  must  be  determined  by  the 
good  faith  or  lack  of  good  faith  of  the  parties  to  the  transaction. 
(Cauthom  v.  Burley  State  Bank,  532.) 

3.  Where  the  evidence  shows  that  the  mortgagor  of  personal 
property  had,  for  many  years,  been  in  possession  of  the  property, 
dealt  with  it  as  his  own,  sold  and  otherwise  disposed  of  portions  of 
it  and  mortgaged  other  portions  of  it  without  objection,  although 
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CHATTEL  MORTGAGE  (Continued). 

there  is  evidence  tending  to  show  that  his  interest  was  that  of  ft 
lessee,  the  finding  of  the  trial  eourt  that  the  mortgagor  was  the 
owner  of  the  property  at  the  time  he  gave  the  mortgage  is  nu- 
tained  bj  the  evidence.     (Hare  v.  Toung,  682.) 

4.  The  facts  in  this  case  examined  and  found  to  justifj  the 
allowance  of  $750  as  an  attorney's  fee  to  be  awarded  to  plaintiffs 
under  the  terms  of  the  note  and  mortgage.     (Hare  v.  Young,  682.) 

5.  Allegations  in  an  answer  that  a  portion  of  the  amount  of 
money  secured  by  a  mortgage  was  a  pre-existing  debt,  and  that  no 
levy  was  made  on  the  property  by  the  mortgagee,  and  that  the 
mortgagee  did  not  take  nor  attempt  to  take  possession  of  it,  heldf 
to  be  immaterial,  and  that  it  was  not  error  for  the  trial  eourt  to 
fail  to  make  a  finding  of  fact  upon  them.     (Hare  v.  Young,  682.) 

6.  The  evidcfnce  in  this  case  examined  and  the  conclusion 
reached  that  the  trial  court  was  justified  in  finding  that  the  pre- 
•umption  of  ownership  created  by  the  possession  of  the  property, 
under  the  facts  and  circumstances  in  this  case,  is  not  overcome  by 
the  testimony  introduced  to  rebut  it.     (Hare  v.  Young,  691.) 

CHECKS. 
Bee  Larceny. 

COMITY. 
See  Contracts. 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife,  1-6. 

COMPLAINT. 
See  Indictment  and  Information. 

CONFLICT  OP  LAWa 
See  Contracts. 

CONTINUANCE. 
In  Criminal  Case. 

1.  Where  an  affidavit  for  the  postponement  of  the  trial  of  % 
criminal  action  is  based  on  the  absence  of  a  material  witness  and  of 
a  document  in  the  possession  of  such  witness,  even  though  the  tes- 
timony of  such  witness  and  the  document  itself  are  of  impeaching 
character,  and  the  affidavit  shows  that  after  being  served  with  a 
subpoena  in  the  case  siich  witness  has  left  the  state  to  answer  to  a 
eharge  of  felony  in  another  state,  refusing  to  surrender  aiidi  doeu- 
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CONTINTJANCB  (Contmned). 

ment  because  he  deems  it  material  in  his  own  trial,  but  there  is 
reasonable  probability  that  he  will  return  with  the  document  and 
testify  if  the  present  trial  is  postponed  as  requested,  for  a  period 
of  ten  dajs  or  two  weeks,  and  it  does  not  appear  that  either  the 
court  or  the  state  will  be  incommoded  bj  such  postponement,  it  is 
an  abuse  of  discretion  on  the  part  of  the  trial  court  to  refuse  such 
postponement.     (State  v.  Cannon,  182.) 

(X)NTBACTS. 
Comity  Between  States, 

1.  In  order  to  invoke  the  doctrine  of  comity  between  states  with 
respect  to  contracts,  it  is  incumbent  upon  the  party  claiming  such 
a  benefit  to  show  that  his  is  such  a  contract  as  is  contemplated  by 
the  doctrine.  He  must  produce  proof  that  the  contract  in  behalf 
of  which  he  seeks  to  invoke  this  rule  is  a  foreign  contract  eon- 
templated  by  the  rule.     (Hare  v.  Toung,  682.) 

<X)EPOBATIONS. 
Foreign  Companies, 

1.  Under  sec.  2792,  Bev.  Codes,  which  provides  "That  foreign 
corporations  complying  with  the  provisions  of  this  section  shall 
have  all  the  rights  and  privileges  of  like  domestic  corporations, 
including  the  right  to  exercise  the  right  of  eminent  domain,  and 
shall  be  subject  to  the  laws  of  the  state  applicable  to  like  domestic 
corporations,"  such  corporation  is  not  a  citizen  or  resident  of  this 
state  within  the  meaning  of  the  foreign  attachment  laws,  and  is 
not  exempt  from  attachment  as  a  nonresident.  (Jennings  v.  Idaho 
Bailway,  Light  &  Power  Co.,  703.) 

2.  A  corporation  organized  under  the  laws  of  a  foreign  juris- 
diction, although  engaged  in  business  in  this  state  and  having  com- 
plied with  the  constitution  and  all  the  laws  of  this  state  affecting 
foreign  corporations,  is  a  nonresident  and  subject  to  attachment 
as  such.     (Jennings  v.  Idaho  Bailway,  Light  &  Power  Co.,  703.) 

3.  Where  a  foreign  corporation  fails  to  comply  with  the  laws  of 
this  state  in  filing  its  articles  of  incorporation  and  designating  an 
agent  upon  whom  service  of  process  may  be  made  with  the  Secre- 
tary of  State  and  with  the  clerk  of  the  district  court  of  the  county 
in  which  its  principal  place  of  business  is  located,  it  has  no  author- 
ity to  do  business  in  the  state.  (Dickens- West  Mining  Co.  v.  Cres- 
cent Mining  &  Milling  Co.,  153.) 

4.  Under  the  provisions  of  sec.  2792,  Rev.  Codes,  a  foreign  cor- 
poration cannot  take  or  hold  title  to  any  realty  within  this  state 
prior  to  making  the  proper  filings  of  its  articles  of  incorporation 
and  designation  of  agent,  and  any  deed  or  conveyance  of  real  prop- 
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C0RPOBATI0N8  (Continued). 

erty  to  such  corporation  prior  to  sucli  filings  sliall  be  abiolutelj  void. 
(Dickens- West  Mining  Co.  v.  Crescent  Mining  k  Milling  Co.,  153.) 

oosra 

See  Appeal,  7 ;  Eminent  Domain,  5, 

COUNTIES. 
Fiieal  Afaira— Bonds — Injunction. 

1.  Under  the  provisions  of  sec.  10  of  an  act  of  the  legislature 
to  create  and  organize  the  county  of  Gooding,  and  for  other  par- 
poses  (Sess.  Laws  1913,  p.  13),  the  county  commissioners  of  Good- 
ing county  should  make  provision  for  the  payment  of  the  bonded 
indebtedness  apportioned  to  it  by  levy  and  taxation  at  the  times 
fixed  by  law  for  so  doing,  and  in  the  same  manner  that  the  com- 
missioners of  Lincoln  county  could  or  should  have  done  had 
Gooding  county  not  been  created.     (Frazier  v.  Hastings,  623.) 

2.  Under  the  provisions  of  said  section,  the  legislative  intent 
was  to  give  the  same  power  and  authority  to  the  commissioners 
of  Gooding  county  in  dealing  with  said  bonded  indebtedness  that 
the  county  commissioners  of  Lincoln  county  had  prior  to  the  erea- 
tion  of  Gooding  county.     (Frasier  v.  Hastings,  623.) 

3.  Under  the  provisions  of  sec.  1960,  Bev.  Codes,  the  board  of 
county  commissioners  of  Lincoln  county  was  authorized  to  issue 
negotiable  coupon  bonds  of  their  county  for  the  purpose  of  pay- 
ing, redeeming,  funding  or  refunding  the  outstanding  indebted- 
ness of  the  county,  and  after  said  Lincoln  county  debt  had  been 
apportioned  to  Gooding  county,  the  board  of  commissioners  had  full 
authority  to  issue  funding  or  refunding  bonds  in  payment  of  said 
apportioned  indebtedness.     (Frazier  v.  Hastings,  623.) 

4.  Held,  that  the  plaintiff  is  not  entitled  to  a  writ  of  injunction 
to  restrain  the  county  commissioners  from  issuing  and  selling  such 
funding  or  refunding  bonds.     (Frazier  v.  Hastings,  623.) 

6.  Sec.  99  of  chap.  58  of  Sess.  Laws  1913  was  passed  in  obedi- 
ence to  the  mandate  of  sec.  15  of  art.  7  of  the  constitution.  By 
said  provisit)n  the  legislature  declared  its  purpose  to  place  the  coun- 
ties of  the  state  upon  a  cash  basis.     (Peavy  v.  McCombs,  143.) 

6.  By  see.  99  of  chap.  58  of  Sess.  Laws  1913,  the  power  of  the 
board  of  county  conunissioners  to  issue  bonds  for  the  paynient  or 
redemption  of  outstanding  county  Varrants  is  abrogated.  This 
applies  to  warrants  which  were  issued  before  said  law  went  into 
effect,  as  well  as  to  warrants  which  were  issued  after  it  went  into 
effect     (Peavy  v.  McCombs,  143.) 
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C0UNTIB8  (Oontinaed). 

7.  Sec.  99  of  ehap.  58  of  SeM.  Laws  1913  repeals  see.  1960  of  the 
Bev.  Codee  as  amended  by  ehap.  83  of  the  Laws  of  1913,  so  far  as 
said  see.  1960  empowers  the  eonntj  eommissioners  to  issue  eonnty 
bonds  to  paj  or  redeem  outstanding  warrant  indebtedness.  (P^t7 
T.  MeCombs,  143.) 

Fixing  of  Salariu — Mandamut, 

8.  See.  2118,  Bev.  Codes,  as  amended  hj  Sess.  Laws,  1911,  ehap. 
103,  p.  345,  provides  that,  "It  shall  be  the  dutj  of  the  eountj  eom- 
missioners to  fix  the  annual  salaries  of  all  county  officers  at  their 
regular  session  in  April  next  preceding  any  general  election,  except 
the  annual  salary  of  county  attorney."     (Ward  y.  Holmes,  602.) 

9.  The  adoption  of  see.  6,  art.  18  of  the  constitution,  as  amended 
(Ex.  Sees.  Laws  1912,  p.  53),  which  provides,  "That  that  sentence 
of  sec.  6  of  art.  18  of  the  constitution  of  the  State  of  Idaho  read- 
ing: 'The  legislature  by  general  and  uniform  laws  shall  provide  for 
the  election  biennially  in  each  of  the  several  counties  of  the  State, 
of  county  commissioners,  a  sherilf,  a  county  treasurer,  who  is  ex- 
ofHeio  public  administrator,  a  probate  judge,  a  eomnty  superintendent 
of  publie  instruction,  a  county  assessor,  who  is  ex-offhio  tax  col- 
lector, a  coToner  and  a  surveyor,'  be  amended  by  striking  out  the 
words  'who  is  ex-of/leio  tax  collector'  after  the  words  'a  county 
assessor'  and  inserting  the  words  'and  also  ex-offloio  tax  collector' 
after  the  words  'public  administrator,'"  in  no  way  aifects  the 
terms  of  such  officers,  the  time  of  their  election,  or  their  compensa- 
tion.    (Ward  V.  Holmes,  602.) 

10.  County  eonmiissioners  have  no  authority  to  increase  or  de- 
crease the  maximum  or  minimum  compensation  of  county  officers  in 
anticipation  of  the  adoption  of  a  constitutional  amendment.  (Ward 
T.  Holmes,  602.) 

11.  A  writ  of  mandate  should  not  be  denied  where  a  board  of 
county  commissioners  exceed  their  authority  in  fixing  the  annual 
salaries  of  county  officers  below  the  minimum  provided  by  law. 
(Ward  V.  Holmes,  602.) 

See  Bridget. 

COUBTa 
Supreme  Cowrt — Tiding  Vaeaneies, 

1.  An  election  to  fill  a  vacancy  in  the  office  of  justice  of  the 
supreme  court  is  not  authorized  under  the  constitution  of  this  state, 
and  no  attempt  at  a  special  election  to  fill  such  vacancy  by  writing 
in  the  name  of  the  office  to  be  filled  and  the  person  to  be  voted  for 
would  be  legal  and  valid.     (Budge  t.  GifTord,  521.) 
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OOUBTS  (Continued). 

2.  Under  the  proTirions  of  see.  6,  art.  4  of  the  state  eonstitn- 
tion,  when  a  vacancj  oceurs  in  the  office  of  jnitioe  of  the  snpreme 
court,  it  becomes  the  duty  of  the  governor  to  fill  the  same  bj  mp- 
pointment,  and  such  appointee  shall  hold  such  office  until  the  end 
of  the  term  for  which  the  original  ineumbent  was  oleeted.  (Budge 
y.  Gifford,  521.) 

2a.  Certain  provisions  of  the  constitution  cited  and  commented 
on.     (Budge  ▼.  Gifford,  621.) 

3.  All  provisions  of  the  state  constitution  relating  to  a  giveii 
subject  must  be  construed  together,  and  where  certain  provisiona 
are  definite  and  explicit,  thej  must  be  given  precedence  over  ex- 
pressions which  are  merely  of  a  general  character.  (Budge  t. 
Gifford,  621.) 

4«  Held,  under  the  facts  of  this  case  the  peremptory  writ  must 
issue.     (Budge  ▼.  Gifford,  621.) 

CBEDITOB'8  BILI4. 
In  General, 

Held,  that  a  complaint  on  a  judgment  brought  against  a  per- 
son alleged  to  have  money  of  the  judgment  debtor  in  her  possession, 
under  the  authority  of  the  order  provided  for  in  sec.  4510,  Bev. 
Codes,  which  substantially  shows  that  the  judgment  was  rendered 
by  a  court  of  competent  jurisdiction,  its  date,  amount  and  the 
parties  thereto,  and  then  alleges  facts  showing  that  proper  proceed- 
ings under  the  provisions  of  chap.  2  of  title  9,  providing  for  pro- 
ceedings supplementary  to  execution,  had  been  taken,  that  the 
order  provided  for  in  said  sec.  4510  had  been  duly  obtained,  and 
further  alleges  that  the  defendant  has  money  belonging  to  the 
judgment  creditor  subject  to  execution  in  her  possession,  is  suffi- 
cient when  tested  by  a  general  demurrer.  (Boise  Butcher  Oo.  v. 
Anixdale,  483.) 

CRIMINAL  LAW. 

Appeal  by  State — Probate  Court, 

1.  Where  a  defendant  is  tried  in  the  probate  court  for  selling 
intoxicating  liquors  without  a  license,  under  the  provisions  of  sec 
1518,  chap.  33,  title  8,  of  the  Bev.  Codes,  and  is  convicted  and 
appeals  to  the  district  court,  held,  that  the  district  court  erred  in 
dismissing  said  action  on  the  motion  of  the  defendant,  on  the 
ground  that  the  probate  court  had  no  jurisdiction  to  try  such  case 
but  should  have  held  a  preliminary  examination.  (State  v.  Stafford, 
881.) 

2.  Held,  that  the  misdemeanor  for  which  the  defendant  waa 
tried  and  convicted  in  the  probate  court  was  not  the  crime  of  seH- 


Digitized  by 


Google 


Index— Vol.  26.  817 


CRIMINAL  LAW  (Continued). 

ing  liquor  in  a  prohibition  diirtrict,  since  the  defendant  was  not 
charged  in  the  complaint  filed  in  said  action  with  selling  intoxicat- 
ing liquors  in  a  prohibition  district,  but  was  charged  with  selling 
liquor  without  first  procuring  the  license  required  bj  law.  (State 
T.  StafFord,  381.) 

3.  Under  the  proyisions  of  the  first  subdivision  of  sec.  8043,  Bey. 
Codes,  the  state  is  authorized  to  take  an  appeal  from  a  judgment 
for  the  defendant  on  demurrer  to  the  indictment  or  information. 
(SUta  T.  Stafford,  881.) 

4.  Under  the  provisions  of  iec.  8325,  Bey.  Codes,  when  an  appeal 
it  taken  from  a  justice's  or  probate  court,  the  elerk  of  the  district 
e^urt  must  file  the  papers  received  and  enter  the  action  on  the 
calendar  in  its  order  with  other  criminal  cases,  and  such  case  must 
be  tried  anew  in  the  district  court  at  the  next  term  thereof,  unless 
for  good  cause  the  same  is  continued.     (State  v.  Stafford,  381.) 

5.  When  a  criminal  case  is  appealed  from  a  probate  court,  the 
case  stands  on  appeal  the  same  as  though  it  had  been  begun  in  the 
district  court.  It  is  there  for  a  new  trial  on  every  point  in  question 
that  couM  legally  be  raised  therein.     (State  v.  Stafford,  381.) 

6-8.  On  an  appeal  from  the  probate  court  to  the  district  court  in 
a  criminal  case,  the  proceedings  in  the  trial  de  novo  is  substantially 
the  same  as  in  a  case  before  the  district  court  on  indictment  or 
information.     (State  v.  Stafford,  381.) 

9.  Held,  under  the  provisions  of  the  statute,  the  state  has  the 
authority  to  appeal  in  a  ease  on  appeal  from  the  probate  court  in 
criminal  cases,  where  the  appeal  is  dismissed  on  the  demurrer  or 
motion  of  the  defendant,  on  the  ground  that  the  probate  court  had 
no  Jurisdiction  to  try  said  case.     (State  v.  Stafford,  381.) 

Alibi. 

10.  If  the  defendant  relies  upon  an  alibi  for  the  defense  the 
burden  of  establishing  such  cUibi  is  upon  him.  (State  v,  Webb,  6 
Ida.  428,  65  Pac.  892,  cited  and  approved.     (State  v.  Bogris,  587.) 

See  Accomplices;  Continuances. 


DEDICATION. 
See  Highways. 

DEEDS. 
Bee  Mortgages;  Taxation,  11-lfi. 

DEFAULT. 

See  Judgment,  1-5. 
Idaho,  Vol.  26—52 


Digitized  by 


Google 


818  Index— Vol.  26. 


DISMISSAL  AND  NONSUIT. 
Motion  far  Nonsuit. 

1.  Upon  motion  for  nonsuit,  as  provided  by  see.  4354,  BeT. 
Codes,  the  defendant  admits  the  existence  of  every  fact  which  the 
evidence  tends  to  prove  or  which  could  be  gathered  from  any  rea- 
sonable view  of  the .  evidence,  and  plaintiff  is  entitled  to  the  benefit 
of  all  inferences  in  his  favor  which  the  jury  would  be  justified  in 
drawing  from  the  testimony.  (Southern  Idaho  Conference  Assn.  of 
Seventh  Day  Adventists  v.  Hartford  Fire  Ins.  Co.,  712.) 

2.  Evidence  examined  and  held  that  upon  close  of  plaintiff's 
ease  a  nonsuit  was  properly  granted.  (EUder  v.  Idaho- Washington 
Northern  Railroad,  209.) 

DBUGGISTS. 
See  Intoxicating  Liquors,  1-6. 

EJECTMENT. 
Ejectment — Location  of  City  Lot — Sufficieney  of  Evidence. 

1.  Held,  that  the  evidence  is  sufficient  to  support  the  finding  of 
facts.     (Fife  v.  Village  of  Glenns  Ferry,  763.) 

ELECTIONS. 
Election  Betume — Board  of  Canvaseere — Mandamue, 

1.  Where  the  county  board  of  canvassers  rejects  eertain  retumt 
from  certain  precincts  on  account  of  informality,  ambiguity  or  un- 
certainty, under  the  provisions  of  sec.  448,  Bev.  Codes,  the  returns 
rejected  must  be  delivered  by  the  board  to  the  sheriff  of  the  county, 
who  must  proceed  at  once  to  sununon  and  call  together  the  judge* 
of  election  of  such  precinct  and  inform  them  that  the  return  made 
by  them  has  been  rejected,  and  it  is  made  the  duty  of  such  judges 
to  meet  publicly  at  the  place  where  the  election  was  held  in  such 
precinct  and  at  once  proceed  to  put  said  returns  in  due  form  and 
certify  the  same,  and  for  the  purpose  of  so  doing  they  may  have 
the  ballot-box  brought  in  and  opened  in  their  presence  and  the  con- 
tents thereof  inspected,  and  when  such  returns  have  been  duly 
corrected,  they  must  be  delivered  into  the  hands  of  the  sheriff. 
(Davies  v.  Board  of  County  Commissioners,  450.) 

2.  Sec  442,  Bev.  Codes,  provides  what  must  be  done  by  the 
judges  of  election  after  the  canvass  of  the  votes,  and  further  pro- 
vides that  the  poll-box  and  ballots  must  be  kept  with  ths  seal  un- 
broken for  at  least  eight  months,  unless  the  same  is  required  as 
evidence  in  a  court  of  law  in  any  case  arising  under  the  election 
laws  of  the  state,  and  then  only  when  the  judge  having  the  ballot-box 
in  charge  is  served  with  a  subpoena  to  produce  the  samjB.  (Davies 
V.  Board  of  County  Conunissioners,  450.) 
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ELECTIONS  (Gontinued). 

S.  Held,  thai  the  provisions  of  said  section  are  applicable  when 
the  retarna  are  properly  made  and  are  not  returned  to  thtf  judges  for 
eorreetioii.  In  that  eaae  the  ballot-box  must  not  be  opened  except 
as  directed  ia  said  section;  but  where  returns  have  been  rejected,  as 
provided  bj  statute,  and  returned  to  the  judg^  of  election  for 
correction,  they  may,  under  the  provisions  of  sec.  448,  open  the 
baOot-boz  for  the  purpose  of  correcting  the  returns.  (Davies  t. 
Board  of  County  Commissioners,  460.) 

4.  Held,  that  the  provisions  of  sees.  442  and  448  muirt  be  con- 
strued together  in  order  to  ascertain  and  carry  out  the  true  intention 
of  the  legislature.     (Davis  v.  Board  of  County  Commissioners,  450.) 

5.  Mandamui  will  lie  in  a  proper  case  to  compel  action  on  the 
part  of  a  canvassing  board,  but  it  will  not  direct  what  the  result 
of  their  action  must  be.  (Davies  v.  Board  of  County  Commissioners, 
450.) 

ELEOTBIOITT. 
Liability  of  Company, 

1.  Where  an  el0ctrie  light  and  power  company  made  a  contract 
for  the  painting  of  its  transformer  station,  and  an  employee  of  the 
contractor,  not  familiar  with  the  premises  or  the  appliances,  was 
injured  by  coming  in  contact  with  uninsulated  and  unprotected  loose 
wires  which  were  not  obviously  dangerous,  and  in  regard  to  which 
he  had  received  no  warning,  an  action  for  damages  may  properly 
be  prosecuted  by  the  employee  of  the  contractor  against  such  cor- 
poration.    (Gagnon  v.  St.  Maries  Light  &  Power  Co.,  87.) 

2.  Those  who  deal  in  electricity  as  a  business  are  held  to  the 
highest  degree  of  care  with  reference  to  all  persons  not  themselves 
wrongdoers  who  in  any  capacity  may  accidentally  or  otherwise  come 
in  contact  with  their  electrical  appliances.  (Gagnon  v.  8t.  Maries 
Light  &  Power  Co.,  87.) 

EMINENT  DOMAIN. 
Valuation  and  CompematUm, 

1.  Held,  that  it  was  error  for  the  court  to  admit  evidence  show- 
ing the  value  to  the  appellant  of  the  land  to  be  condemned,  since 
such  valuation  is  not  based  on  the  market  value  of  the  land  but  on 
the  necessities  of  appellant.  (Bawson- Works  Lumber  Co.  v.  Bich- 
ardson,  87.) 

2.  Compensation  for  the  land  taken  in  such  cases  must  be 
reckoned  from  the  standpoint  of  what  the  land  owner  loses  by  hav- 
ing his  property  taken  and  not  from  the  benefit  the  property  may 
be  to  the  party  desiring  to  take  it,  and  it  is  error  to  admit  evidence 
of  the  necessities  of  the  condemnor  and  the  value  of  the  property 
to  him  for  the  purpose  to  which  he  intends  to  apply  it.  (Bawson- 
Works  Lumber  Co.  v.  Bichardson,  87.) 
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EMINENT  DOMAIN  (Continued). 

3.  Held,  that  the  court  erred  in  giving  eertain  inatmctioiis. 
(Bawson- Works  Lumber  Co.  v.  Richardson,  37.) 

4.  Held,  that  the  court  erred  in  refusing  to  give  certain  instrae- 
tions  requested  by  the  plaintiff.  (BawsoniWorks  Lumber  Co.  t, 
Biehardson,  37.) 

Costs  in  Condemnation  Suit, 

5.  In  a  suit  in  condemnation,  vnder  the  constitution  and  ttatutea 
of  this  state,  the  costs  of  the  proceeding  and  cost  of  appeal  should 
be  taxed  against  the  condemnor  where  the  appeal  has  been  prose- 
cuted by  the  party  seeking  condemnation.  (Bawson- Works  Lomber 
Co.  y.  Bichardson^  45.) 

EQUITY. 
See  Judgments,  6-9. 

ESTATE  OP  DECEDENT. 
See  EiZecutorB  and  Administrators. 

ESTOPPEL. 
In  Oenerdl. 

1.  Where  a  party  by  conduct  has  intimated  that  he  eonMnts  to 
an  act  which  has  been  done  or  will  offer  no  opposition  thereto, 
though  it  could  not  have  been  lawfully  done  without  hia  consent, 
and  he  thereby  induces  others  to  do  that  from  which  they  otherwise 
might  have  abstained,  he  cannot  question  the  legality  of  the  action 
to  the  prejudice  of  those  who  have  acted  on  the  fair  inference  to 
be  drawn  from  his  conduct.     (Exchange  State  Bank  v.  Taber,  723.) 

2.  Held,  that  to  constitute  estoppel  in  pais,  there  must  have 
been  either  false  representation  as  to  material  facts  or  wrongful, 
misleading  silence.  (Bigelow  on  Estoppel,  p.  602.)  (Bank  of  Oro- 
fine  y.  Wellman^  425,) 

See  Bonds. 

EVIDENCE. 
Ill  OenerdL 

1.  The  evidence  held  not  sufficient  to  sustain  the  verdict.  (Mo- 
Connon  &  Co.  v.  Hodge,  376.) 

2.  Evidence  examined,  and  held  that  there  is  substantial  evi- 
dence to  support  the  verdict  and  findings  of  the  jury.  (Bichardaon 
V.  Bohnsy,  35.) 

3.  Held,  that  the  evidence  is  sufficient  to  sustain  the  verdict. 
(Montgomery  v.  Gray,  583.) 

4.  Held,  that  the  evidence  is  sufficient  to  support  the  findings. 
(Campbell  v.  Bank  &  Trust  Co.,  201.) 
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EXCAVATIONS. 
Bee  Adjoininf^  Ownen. 

EXEGUTOBS  AND  ADMINISTBAT0B8. 

1.  The  order  of  priority  in  right  of  administratioii  on  the  estate 
of  a  person  djing  inteetate  ia  fixed  by  the  proTisions  of  tee.  5351| 
Bev.  Codes.     (Wright  y.  Merrill,  8.) 

2.  Sec.  5365,  Bev.  Codes,  which  provides  that  administration  may 
be  granted  to  one  or  more  competent  persons  although  not  other- 
wise entitled  to  the  same,  npon  the  written  request  of  a  person 
entitled,  filed  with  the  court,  does  not  apply  to  nonresidents,  since 
under  the  provisions  of  see.  5355  a  nonresident  is  not  competent 
or  entitled  to  appointment  as  an  administrator.  (Wright  ▼.  Mer- 
xill,8.) 

8.  Under  the  provisions  of  sec.  5363,  Bey.  Codes,  letters  of  ad- 
ministration must  be  granted  upon  proper  application,  although  it 
appears  that  other  persons  have  better  rights  to  the  administration, 
when  such  persons  fail  to  appear  and  claim  the  issuance  of  such 
letters  to  themselves  within  a  reasonable  time  after  the  death  of  the 
intestate.     (Wright  v.  Merrill,  8.) 

4.  The  provisions  of  this  section  require  persons  entitled  or  hay- 
ing better  rights  to  administration  to  make  application  within  a 
reasonable  time  for  such  appointment,  and  if  they  fail  to  make  such 
application,  letters  should  be  granted  to  any  qualified  applicant 
who  makes  application  therefor  prior  to  the  time  that  application 
is  made  by  the  one  who  may  have  had  a  better  right.  (Wright  ▼. 
Merrill,  8.) 

Jurisdictwn  of  Probate  Cowrt — Setting  Aeide  Judgment, 

5.  Under  sec.  4229,  Bev.  Codes,  a  probate  court  has  jurisdiction 
and  power  to  relieve  a  party  from  a  judgment,  order  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect.  (Chandler  y.  Probate  Court  for  Koo- 
tenai County,  173.) 

6.  Application  for  such  relief  must  be  made  within  a  reasonable 
time,  not  later  than  six  months  from  the  rendering  of  the  decree,  or 
the  making  of  the  order,  or  the  occurrence  of  the  proceeding  sought 
to  be  set  aside.  (Chandler  y.  Probate  Court  for  Kootenai  County, 
173.) 

7.  Where  certain  property  belonging  to  the  deceased  is  not  ad- 
ministered in  probate  proceedings,  and  the  fact  is  not  discovered 
until  a  final  decree  of  distribution  has  been  entered,  the  final  decree 
should  not  for  this  reason  be  set  aside  on  application  of  a  creditor 
or  party  interested.    The  proper  remedy  is  furnished  by  see.  5660, 
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BZECUT0B8  AND  ADMINISTRATOBS  (Continued). 

Bey.  Codes,  which  provides  for  the  subsequent  issuanee  of  letters 
testamentary  whenever  other  property  of  the  deceased  is  discovered. 
(Chandler  v.  Probate  Court  for  Kootenai  County,  173.) 

Aeecunt—CIaifM  Against  Estate, 

8.  It  is  not  the  duty  of  an  administrator  of  the  estate  of  a  d»> 
eeased  person  to  file  with  the  probate  court  claims  against  the  estate 
which  have  been  rejected  by  him.  (Chandler  v.  Probate  Court  for 
Kootenai  County,  173.) 

9.  Under  see.  6600,  Bev.  Codes,  it  is  the  duty  as  well  as  the 
right  of  anyone  opposed  to  the  final  settlement  of  an  administra- 
tor's account  and  final  distribution  of  the  estate,  in  a  ease  where 
the  proper  statutory  notice  is  given,  to  appear  in  the  probate  eourty 
file  his  exceptions  in  writing,  and  contest  the  same.  If  an  inter- 
ested  party  neglects  to  do  this,  he  is  not  entitled  to  have  the  order 
settling  the  account  and  the  decree  of  final  distribution  set  aside 
under  sec.  4229,  Bev.  Codes.  (Chandler  v.  Probate  Court  for  Koo- 
tenai County,  173.) 

10.  If  a  creditor  whose  claim  is  rejected  by  the  administrator  of 
an  estate  neglects  to  file  his  exceptions  to  the  final  account  of  the 
administrator  and  the  petition  for  final  distribution  and  to  contest 
the  same,  and  the  court,  after  giving  the  proper  statutory  notice, 
settles  said  account  and  renders  a  decree  of  final  distribution,  such 
creditor,  upon  later  bringing  his  action  against  the  estate,  is  not 
entitled  to  have  said  order  and  decree  set  aside  under  sec.  4229,  Bev. 
Codes,  on  the  ground  that  no  money  has  been  paid  into  the  probate 
court  to  eover  hie  claim.  (Chandler  v.  Probate  Court  for  Kootenai 
County,  173.) 

11.  Where  promissory  notes  owned  by  a  deceased  resident  of  a 
California  county  and  secured  by  mortgage  on  real  estate  in  an 
Idaho  county  are  duly  administered  in  probate  proceedings  in  the 
California  county,  and  proceedings  are  later  instituted  in  the  pro- 
bate court  of  an  Idaho  county  to  administer  certain  real  estate 
situated  in  said  county  which  the  deceased  owned  at  the  time  of  his 
death,  and  the  account  of  the  Idaho  administrator  is  settled  and  a 
final  distribution  of  said  real  estate  made  by  the  Idaho  court,  the 
fact  that  the  promissory  notes  were  administered  in  the  California 
court  and  were  not  included  in  the  inventory  or  administered  in  the 
Idaho  court  is  not  ground  for  the  Idaho  court,  upon  petition  of  a 
creditor,  to  set  aside  the  order  settling  the  account  and  the  final 
decree  of  distribution.  (Chandler  t.  Probate  Court  of  Elootauai 
County,  173.) 

FOBEIGN  CORPORATIONa 
Bee  Corporations. 
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FRAUDULENT  TBANSPERa 
See  Bankraptey;  Sales. 

GUARDIAN  AD  LITEM. 
See  Parent  and  Ghild. 

HAIGHT  LIQUOR  LAW. 
See  Intoxicating  Liquors,  1-6. 

HIGHWAYS. 
Dedication,  Ohtiruetion  and  Vacation. 

1.  Where  a  strip  of  land  is  bj  parol  agreement  dedicated  to  tbe 
public  for  a  highway,  and  the  public  hj  user  accepts  of  such  portion 
thereof  as  is  in  condition  to  be  trayeled  but  does  not  accept  by  user 
the  part  thereof  oyer  which  travel  is  prevented  by  a  steep  bluff  or 
hill;  held,  that  the  dedication  only  applies  to  the  portion  of  said 
tract  accepted  and  used  by  the  public.  (Thiessen  t.  City  of  Lewis- 
ton,  505.) 

2.  Where  obstructions  are  placed  wrongfully  upon  a  part  of  a 
street  or  highway,  they  do  not  work  a  forfeiture  of  any  rights  of  the 
public  to  the  portion  of  such  street  or  highway  obstructed,  however 
long  continued.     (Thiessen  ▼.  City  of  Lewiston,  505.) 

8.  Where  a  public  highway  has  run  diagonally  across  a  40-acve 
tract  owned  by  plaintiff,  and  the  proper  authorities  have  established 
a  new  highway  along  the  line  of  said  40-acre  tract,  at  the  instance 
and  request  of  the  owner,  and  vacated  the  "diagonal  road,''  condi- 
tioned on  the  plaintiff's  placing  the  newly  established  highway  in  a 
good  and  passable  condition  as  a  public  highway,  the  public  has  a 
right  to  travel  the  "diagonal  road"  until  such  condition  is  complied 
with,  and  the  vacation  of  such  "diagonal  road"  does  not  take  place 
until  the  new  highway  is  placed  in  proper  eondition.  (Rasmussen  v. 
Silk,  841.) 

S«B  Bridges. 

HOMESTEAD. 
See  Public  Lands. 

HORTICULTURAL  ACT. 
In  General. 

1.  An  act  of  the  legislature,  known  as  the  Horticultural  Act, 
approved  February  27,  1903  (Sees.  Laws  1903,  p.  347),  creates  and 
defines  the  duties  of  the  state  board  of  horticultural  inspection 
and  provides  for  the  appointment  of  a  state  horticultural  inspector 
and    deputies,   provides   money    for   their   ezpenseSi   and   provides 
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HOBTICULTUEAIi  ACT  (Continued). 

penalties  for  the  failure  to  comply  with  the  proylsions  of  said  act. 
(State  V.  Pioneer  Nurseries  Co.,  332.) 

2.  Sec.  8  of  said  act  provides,  among  other  things,  that  no  per- 
son, firm  or  corporation  shall  engage  in  or  continue  in  the  business 
of  importing  and  selling  within  the  state  any  fruit  trees,  etc.,  with- 
out first  making  application  therefor  to  said  board;  and  also  pro- 
vides that  such  application  must  be  in  writing  and  accompanied  by 
a  good  and  satisfactory  bond  in  the  sum  of  $1,000,  conditioned  on 
the  faithful  observance  of  all  the  provisions  of  said  act  and  of 
the  laws  of  the  state  of  Idaho  by  such  applicant  or  applicanta, 
their  agents  and  representatives.  (State  v.  Pioneer  Nurseries  Co., 
832.) 

3.  Sec.  10  of  said  act  provides,  among  other  things,  penaltiea 
for  the  violation  of  said  act.     (State  v.  Pioneer  Nurseries  Co.,  332.) 

4.  Sec.  13  provides  that  persons  shipping  fruit  trees  or  treeis 
of  any  kind,  within  the  state,  shall  affix  to  each  package,  bundle  or 
parcel  a  distinct  mark,  stamp  or  label  showing  the  name  of  the 
shipper,  the  locality  where  grown  and  the  variety  of  the  tree  or 
shrub.     (State  v.  Pioneer  Nurseries  Co.,  332.) 

5.  Held,  that  the  title  to  said  act  is  sufficient  to  cover  every 
section  and  provision  of  said  act.  (State  ▼.  Pioneer  Nurseries  Go., 
332.) 

6.  Held,  that  sec.  13  deals  directly  and  primarily  with  horti- 
cultural matters,  and  comes  within  the  purview  of  said  title  and  is 
germane  to  the  subject  of  horticulture.  (State  v.  Pioneer  Nurseries 
Co.,  332.) 

7.  The  bond  required  to  be  given  under  the  provisions  of  said 
act  requires  the  dealer  to  fully  comply  with  all  the  provisions  and 
laws  in  any  wise  relating  to  or  concerning  nursery  stock.  (State  ▼. 
Pioneer  Nurseries  Co.,  332.) 

8.  Held,  that  if  a  dealer  violates  the  provisions  of  said  act  in 
regard  to  placing  the  proper  name  of  the  variety  upon  his  trees, 
the  sureties  on  said  bond  are  liable  for  any  damages  that  may  be 
caused  thereby  to  the  amount  of  the  bond.  (State  ▼.  Pioneer 
•Nurseries  Co.,  332.) 

9.  Held,  that  the  provisions  of  said  sec.  13  clearly  come  within 
the  title  to  said  act  and  are  germane  to  the  subject  of  horticulture. 
(State  T.  Pioneer  Nurseries  (^.,  332.) 

HUSBAND  AND  WIFE. 

Camfnuniiy  and  Separate  Property, 

1.  Held,  that  the  finding  of  facts  in  this  case  to  the  effect  that 
the  property  in  controversy  was  the  separate  property  of  the  wife 
was  sustained  by  the  evidence.     (Bank  of  Orofino  v.  Wellman,  425.) 
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HUSBAND  AND  WIPE  (Continued). 

2.  Held,  under  the  faets  of  thiB  ease  that  the  land  invoWed  is 
the  separate  property  of  the  wife  and  not  subject  to  the  payment 
of  the  husband's  indebtedness.     (Wilkerson  t,  Aven,  559.) 

3.  Held,  that  a  husband  when  free  from  debts  and  liabilities  may 
make  a  gift  to  his  wife  from  their  community  property,  and  that 
the  same  will  then  become  her  separate  property  and  will  not  be 
liable  for  debts  subsequently  contracted  by  him.  (Bank  of  Orofino 
▼•  Wellman,  425.) 

4.  A  married  woman  bought  a  meat  market  which  was  personal 
property,  placed  her  husband  in  possession  of  the  shop,  authorized 
him  to  manage  and  control  the  business,  buy  and  sell  meat,  receive 
the  money  from  sales  and  pay  the  bills  incurred  in  the  business  and 
thereafter  her  husband,  as  manager  of  the  business,  went  to  a 
wholesale  butcher  company,  represented  himself  as  the  proprietor  of 
said  meat  market,  bought  meat  there,  and  obtained  credit  from 
said  company,  which  was  given  under  the  belief  that  he  owned  the 
shop  and  the  business,  and  his  wife  never  notified  said  company  of 
her  ownership  of  the  property,  and  the  company  had  no  knowledge 
of  it.  Held,  that  under  these  circumstances  she  is  estopped  from 
asserting  ownership  to  the  property  when  it  would  result  in  the 
loss  of  a  debt  eontraeted  by  her  husband.  (Boise  Butcher  Co.  v. 
Anizdale,  488.) 

6.  Evidence  in  this  case  examined,  and  held  sufficient  to  sup- 
port the  finding  and  judgment  that  the  property  levied  upon  was 
the  separate  property  of  the  wife  and  not  the  community  property 
•f  the  husband  and  wife.     (Baldwin  v.  McFarland,  85.) 

6.  Evidence  examined  and  held  sufficient  to  support  the  judg- 
ment.    (Baldwin  v.  McFarland,  85.) 

INDEPENDENT  CONTBACTOB. 
In  General. 

1.  The  employee  of  an  independent  contractor  doing  work  on  the 
premises  of  another  is  an  invitee  by  special  agreement,  and  the  pro- 
prietor of  such  premises  is  under  obligation  to  see  that  he  have  a 
reasonably  safe  place  to  work  and  that  he  have  reasonable  protec- 
tion against  the  consequences  of  hidden  dangers  known  ta  the 
proprietor.     (Gagnon  v.  St.  Maries  Light  &  Power  Co.,  87.) 

INDICTMENT  AND  INFORMATION. 
Complaini  or  Information, 

1.  Under  the  provisions  of  sec.  7509,  Bev.  Codes,  a  complaint  or 
information  is  defined  as  an  allegation  in  writing  made  to  a  magis- 
trate that  a  person  has  been  guilty  of  some  designated  offense. 
(State  V.  Stafford,  381.) 
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INDICTMENT  AND  INFOEMATION  (Continued). 

2.  The  eomplaint  or  information  is  the  name  of  the  pleading  bj 
whieh  a  criminal  action  is  instituted  in  a  justice's  or  probate  eoorty 
and  the  names  "complaint"  and  "information"  are  used  inter- 
changeably and  refer  to  the  same  kind  of  a  pleading.  (State  ▼• 
Stafford,  391.) 

INPANTa 
See  Parent  and  Child. 

INJUNCTION. 
See  Counties,  i. 

mSOLVENCT. 
See  Bankruptej. 

INSUBANCB. 
In  General, 

1.  Where  a  waiver  of  proof  of  loss  is  an  issutf  in  a  ease,  all 
evidence  tending  to  establish  such  waiver  ought  to  be  admitted. 
(Southern  Idaho  Conference  Assn.  of  Seventh  Daj  Adventists  t. 
Hartford  Fire  Insurance  Co.,  712.) 

2.  The  refusal  of  the  court  to  admit  eertain  evidence  on  the 
trial  held  reversible  error.  (Southern  Idaho  Conference  Assn.  of 
Seventh  Day  Adventists  v.  Hartford  Fire  Insurance  Co.,  712.) 

INTEBPBETEBa 
See  Witnesses. 

INTOXICATING  LIQUOEa 
Druggist's  Bond — Eaight  Liquor  Law. 

1.  Under  the  provisions  of  see.  4  of  an  act  commonly  known 
as  the  Haight  Liquor  Law  (1913  Sess.  Laws,  pp.  121  and  415),  a 
bond  conditioned  that  the  one  giving  it  "shall  use  and  dispense  with 
such  intoxicating  liquors  in  accordance  with  the  laws  of  the  state 
of  Idaho,  then  this  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  effect,"  is  a  sufficient  bond  under  the  provisions  of 
said  act.     (State  v.  Forch,  755.) 

2.  Held,  that  the  provisions  of  said  sec.  4  requiring  a  bond 
''conditioned  that  none  of  said  liquors  shall  be  used  or  disposed  of 
for  any  purpose  other  than  in  compounding  or  preserving  medi- 
cines, the  sale  of  whieh  would  not  subject  him  to  the  payment  of 
the  special  tax  required  of  liquor  dealers,  by  the  United  States," 
is  surplusage  and  contradictory  to  the  legislative  intent  and  purpose 
of  said  act,  inasmuch  as  the  purpose  of  said  aet  was  to  permit 
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INTOXICATING  LIQUORS  (Continued). 

druggists  to  sell  intoxicating  liquors  in  accordance  with  the  provi- 
sions of  such  act.     (State  v.  Forch,  755.) 

3.  Said  condition  of  thcr  bond  is  out  of  harmonj  and  in  conflict 
with  the  clear  intent  and  purpose  of  said  act.     (State  v,  Forch,  755.) 

4.  Held,  that  the  conditions  of  the  bond  given  by  the  respond^t 
make  him  and  his  sureties  liable  thereon  if  he  violates  anj  laws 
of  the  state  of  Idaho  in  the  sale  of  intoxicating  liquor.  (State  v. 
Porch,  755.) 

6.  Under  the  provisions  of  the  Haight  Liquor  Law,  a  civil  action 
may  be  maintained  on  the  bond  given  in  case  of  a  violation  of  its 
conditions,  and  a  criminal  action  may  also  be  maintained  for  using 
or  selling  intoxicating  liquors  in  violation  of  the  provisions  of  said 
law.     (State  v.  Porch,  755.) 

Saloons — Dry  and  Wei  Territory. 

6.  Where  a  new  county  is  created  from  territory  which  was  for- 
merly comprised  in  "dry"  counties  and  also  territory  that  was 
formerly  part  of  a  "wet"  county,  and  the  legislature  makes  no  pro- 
vision as  to  whether  the  new  county  shall  be  a  "wet"  or  "dry"  county 
until  a  local  option  election  is  held  in  such  county,  held,  that  the 
whole  of  the  new  county  so  created  becomes  a  "wet"  county  and 
subject  to  the  license  system  until  such  time  as  the  voters  of  the 
county  shall  vote  the  county  "dry"  under  the  provisions  of  the  local 
option  statute.     (Village  of  American  Falls  v.  West,  301.) 

7.  A  saloon  regularly  licensed  to  sell  intoxicating  liquor  within 
wet  territory  is  thus  expressly  authorized  by  law  to  sell  such  liquor. 
And  even  though  the  results  of  such  business  be  disastrous  and 
deplorable,  and  are  the  direct  cause  of  what  would  amount  to  a 
public  nuisance  had  such  license  not  been  granted,  the  running  of 
such  saloon  in  the  usual  and  regular  manner  authorized  by  law 
under  such  license  cannot  legally  be  abated  as  a  nuisance,  because 
sec.  3659,  Rev.  Codes,  provides  that  "Nothing  which  is  done  or  main- 
tained under  the  express  authority  of  a  statute  can  be  deemed  a 
nuisance."     (Village  of  American  Palls  v.  West,  301.) 

8.  If  the  owner  of  a  saloon  takes  an  unfair  advantage  of  his 
opportunity  to  handle  liquor,  and  goes  beyond  his  rights,  granted 
under  his  license,  to  do  things  that  amount  to  a  public  nuisance, 
such  things  should  be  abated,  even  though  they  are  done  in  connec- 
tion with  a  licensed  saloon  or  are  an  effect  thereof.  The  proper 
conduct  of  a  lawful  business  cannot  be  enjoined,  but  its  abuses  and 
excesses  may  be  prevented.  (Village  of  American  Falls  t.  West, 
801.) 

Froeecution  for  Unlawful  Sales, 

9.  Held,  that  the  misdemeanor  for  which  the  defendant  was 
convicted  in  the  probate  court  was  one  which  the  probate  court 
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had  jurisdiction  to  try,  to  wit,  that  of  selling  liquor  without  a 
license,  and  was  not  a  misdemeanor  which  required  the  probate  court 
to  hold  a  preliminary  examination,  and  the  defendant  eould  not 
have  been  convicted  of  the  misdemeanor  of  selling  liquor  in  a 
prohibition  district  under  the  complaint  filed  in  this  ease.  (State 
T.  Stafford,  381.) 

See  Nuisance. 

lEEIGATION. 
Pfwnotion  ef  Irrigation  Project — Assignment — Mortgage. 

1.  Where  a  company  is  incorporated  for  the  promotion  of  an 
irrigation  scheme  and  to  construct  an  irrigation  system,  consisting 
of  reservoirs,  dams  and  ditches,  and  such  corporation  enters  into 
contracts  with  persons  having  land  within  such  project  to  furnish 
them  water  at  an  agreed-  price  per  acre,  divided  into  annual  pay- 
ments with  interest  on  deferred  payments,  and  agrees  to  complete 
such  system  within  a  certain  time  and  furnish  the  purchasers  of  water 
rights  with  water,  and  agrees  to  turn  such  system  over  to  such  pur- 
chasers of  water  rights  after  its  completion,  and  thereafter  mort 
gages  its  interest  in  such  system  and  water  right  and  also  assigns 
such  water  right  contracts  as  security  for  borrowed  money,  which 
money  is  used  in  the  construction  of  such  system,  held,  that  the  per- 
son loaning  the  money  only  acquires  such  rights  and  interest  as  the 
irrigation  company  has  in  such  project  and  such  water  right  con- 
tracts, and  cannot  collect  the  payments  that  become  due  after  the 
time  has  expired  for  the  completion  of  such  irrigation  system  and 
the  delivery  of  water  until  the  said  system  is  completed  and  the 
water  delivered  in  accordance  with  the  terms  of  the  water  right 
contracts.     (Childs  v.  Neitzel,  116.) 

2.  Under  the  provisions  of  said  water  right  contracts,  the  Mur- 
phy Land  &  Irrigation  Company  agreed  to  complete  said  irrigation 
system  and  turn  the  same  over  to  the  purchasers  of  water  rights 
within  a  specified  time,  and  the  Murphy  company  was  not  the  trus- 
tee or  agent  of  the  water  right  purchasers  for  the  construction  of 
said  system.     (Childs  v.  Neitsel,  116.) 

3.  Neitzel,  who  loaned  the  money  to  said  Murphy  Land  ft  Irri- 
gation Company  and  took  a  mortgage  and  an  assignment  of  said 
water  contracts  as  security  for  the  payment  of  the  money  so  loaned, 
did  not  become  an  insurer  for  the  Murphy  company  to  the  water 
right  claimants  that  said  system  would  be  completed  and  the  water 
furnished  as  provided  by  said  contracts,  but  acquired  no  other  right 
than  that  which  the  Murphy  Irrigation  Company  had  in  the  collec- 
tion of  deferred  payments  provided  for  by  said  contracts,  and  can- 
not enforce  the  collection  of  such  payments  and  apply  the  same  on 
his  mortgage  debt  until  said  system  has  been  completed  and  turned 
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over  to  the  water  right  purchasers  as  provided  bj  sueh  eontraets. 
(Child  y.  Neitzel,  116.) 

4.  The  fact  that  the  parchasers  of  such  water  rights  authorized 
the  Murphj  eompanj  to  assign  them  does  not  estop  them  from  set- 
ting up  as  a  defense  against  the  payment  thereof  that  said  system 
has  not  been  completed  as  required  by  said  contracts.  (Childs  t. 
Ndtsel,  116.) 

5.  Mortgagees  or  assigns  of  irrigation  project  corporations  can 
acquire  no  greater  interest  in  such  project  or  water  right  contracts 
eonnected  therewith  than  such  corporations  have.  (Childs  v.  Neitzel, 
116.) 

6.  Sec.  15  of  art.  11  of  the  state  constitution  prohibits  the  legis- 
lature from  passing  anj  law  which  would  permit  the  leasing  or 
alienation  of  any  franchise  so  as  to  release  or  relieye  such  fran- 
chise or  property  held  thereunder  from  any  liabilities  of  the  lessor 
or  grantor  or  lessee  or  grantee,  contracted  or  incurred  in  the  opera- 
tion, use  or  enjoyment  of  such  franchise  or  any  of  its  priyileges. 
(Childs  V.  Neitzel,  116.) 

7.  Under  the  provisions  of  sec.  2  of  art.  15  of  the  constitution, 
the  right  to  collect  rates  or  compensation  for  the  use  of  water  is  a 
franchise  and  cannot  be  exercised  except  by  authority  of  and  in 
the  manner  prescribed  by  law.     (Childs  v.  Neitzel,  116.) 

8.  Sec.  1  of  art.  15  provides  that  the  use  of  all  water  now  ap- 
propriated or  that  may  hereafter  be  appropriated  for  sale,  rental 
or  distribution  is  a  public  use,  subject  to  the  regulation  and  control 
of  the  state  in  the  manner  prescribed  by  law.  (Childs  v.  Neitzel, 
116.) 

9.  The  Murphy  Land  &  Irrigation  Company  is  a  public  service 
corporation.     (Childs  v.  Neitzel,  116.) 

Deferred  Payments — Payment  of  to  Beeeiver, 

10.  Held,  under  the  water  right  contracts  involved  in  this  case, 
the  deferred  payments  for  such  water  rights  do  not  become  due 
until  water  is  made  available  for  the  reclamation  and  irrigation  of 
the  lands  as  provided  by  the  terms  of  such  contract;  and  when  the 
water  is  made  so  available,  the  deferred  payments  become  a  lien  on 
the  land  and  the  water  right.     (Childs  v.  Neitzel,  133.) 

11.  Held,  that  where  a  water  contract  holder  pays  any  part  or 
the  whole  of  the  deferred  payments  to  the  receiver,  under  the  order 
of  the  court,  he  is  entitled  to  a  credit  on  such  contract  for  the 
amount  paid.     (Childs  v.  Neitzel,  133.) 

Bight  of  Way  for  Irrigation  Ditch — Parol  License, 

12.  A  parol  lie«iifle  for  a  right  of  way  for  a  ditch,  if  sought  to 
be   declared  perpetual,  would  be  an  easement  or  interest  in  real 
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property,  whieh  can  only  be  created  by  operation  of  law,  or  a  eon- 
Toyance  or  other  instrument  in  writing,  subscribed  by  the  party 
•ought  to  be  charged.     (McBeynolds  y.  HarrigfeM,  26.) 

13.  Held,  that  where  the  eTldenee  fails  to  disclose  that  lieenaeea 
have  expended  considerable  money  or  made  valuable  improvements 
in  reliance  upon  a  parol  license  for  a  right  of  way  for  a  ditch,  and 
fails  further  to  show  that  benefits  or  advantages  have  accrued  to 
licensors  thereunder,  this  court  will  not  "by  operation  of  law** 
declare  such  parol  license  an  easement  and  not  within  the  inhibition 
of  sec.  6007,  Bev.  Codes.     (McBeynolds  v.  Harrigfeld,  26.) 

14.  If  parties  are  phiced  in  their  original  position  and  with  their 
original  rights,  they  are  "in  statu  quo."  (McBeynolds  v.  Harrig- 
feld, 26.) 

Foreclosure  of  Carey  Act  Lien — Contracts  Between  State  and  Irrigation 
Company  and  Company  and  Settler, 

16.  In  an  action  to  foreclose  a  Carey  Act  lien  under  the  provi- 
sions of  sec.  1629,  Bev.  Codes,  it  is  not  necessary  to  allege  in  the 
complaint  that  the  entire  irrigation  system  has  been  completed, 
if  it  appears  from  the  allegations  of  the  complaint  that  an  ample 
supply  of  water  has  been  made  permanently  available  for  the 
tract  of  land  upon  which  the  lien  is  sought  to  be  foreclosed,  to 
the  extent  that  the  contract  of  the  irrigation  company  to  furnish 
such  supply  to  the  land  in  question  has  been  fulfilled.  (Idaho  Irri- 
gation Co.  V.  Pew,  272.) 

16.  Sec.  1629,  Bev.  Codes,  conferring  a  lien  on  land  and  water 
for  water  furnished  to  land,  and  the  amendment  to  the  federal 
Carey  Act  (29  IT.  S.  Stats,  at  L.,  p.  435),  authorizing  the  state 
to  create  a  lien  on  the  land,  must  be  construed  together,  and  the 
lien  cannot  attach  until  the  provisions  of  both  acts  have  been  com- 
plied with.     (Idaho  Irrigation  Co.  v.  Pew,  272.) 

17.  The  amendment  to  the  federal  Carey  Act  in  fixing  the  amount 
of  the  lien  upon  the  land  to  be  created  by  the  state  at  ''the  actual 
cost  of  reclamation  and  reasonable  interest  thereon  from  the  date 
of  reclamation  until  disposed  of  to  actual  settlers,"  contemplates 
the  determination  of  such  cost  by  the  state,  and  that  in  a  con- 
tract between  the  state  and  a  corporation  for  the  construction  of 
irrigation  works,  such  cost  must  be  estimated  or  determined  in 
advance  as  a  basis  for  the  contract  between  them.  (Idaho  Irrigation 
Co.  V.  Pew,  272.) 

18.  In  a  contract  between  a  Carey  Act  irrigation  company  and  a 
settler,  in  which,  by  reference,  the  terms  and  conditions  of  the 
contract  between  the  state  and  the  irrigation  company  are  assented 
to,  and  the  price  of  water  rights  is  fixed  upon  the  basis  of  the 
estimated  cost  of  the  works  contained  in  the  state  contract,  both 
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the  eompanj  and  the  settler  are  estopped  from  afterward  raising 
the  question  as  to  whether  snch  estimated  eost  is  the  actual  eost 
of  the  works.     (Idaho  Irrigation  Co.  t.  Pew,  272.) 

11^.  In  a  suit  to  foreclose  a  Carej  Act  Uen  the  cause  of  action 
•rises  under  the  state  statute,  and  it  is  not  necessary  to  allege 
in  the  complaint  that  a  requirement  of  the  federal  statute,  not 
eontained  in  the  state  statute,  has  been  complied  with.  (Idaho  Irri- 
gation Co.  y.  Pew,  272.) 

20.  Held,  that  the  complaint  in  this  case  is  not  demurrable  on 
the  ground  of  being  ambiguous,  unintelligible  or  uncertain.  (Idaho 
Irrigation  CJo.  v.  Pew,  272.) 

Taxpayer  Estopped — Irregularity  in  Bond  Issue, 

21.  Where  it  is  shown  that  a  land  owner  within  an  irrigation 
district  seeks  to  avoid  the  payment  of  assessments  levied  against  his 
land  by  the  district  because  of  alleged  irregularities  or  infirmities 
in  the  issue  of  bonds,  and  who,  with  full  knowledge  of  such  alleged 
defects  or  infirmities,  has,  by  his  silence,  acquiesced  in  the  expendi- 
ture of  the  fund  derived  from  the  sale  of  said  bonds,  and  who  has 
had  knowledge  that  said  bonds  were  passing  into  the  hands  of  bona 
fide  purchasers,  held,  that  he  will  be  estopped  by  his  laches  from 
being  heard  to  object  to  the  payment  of  such  assessments.  (Page 
▼•  Oneida  Irrigation  District,  108.) 

See  Publie  Lands. 

ISLANDS. 
Bee  Navigable  Waters. 

JOINT  TOET-PEASOBa 
See  Tort-feasors. 

JOUBNALS. 
See  Statutes. 

JUDGMENT. 
Default. 

1.  Where  a  defendant  has  been  sued  in  a  state  court  and  sum- 
mons has  been  served  upon  him,  and,  prior  to  the  expiration  of  the 
term  within  which  he  is  required  to  answer  under  the  statute  and 
without  appearing  or  answering,  he  files  a  petition  for  a  removal 
to  the  federal  court,  and  an  order  denying  the  removal  is  made  by 
the  state  court,  and  the  record  is  thereafter  transferred  by  the 
defendant  to  the  federal  court,  when  on  motion  in  the  latter  court 
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the  cause  is  remanded  to  the  state  eourt  for  want  of  jnrisdietioii 
in  the  federal  court,  and  the  clerk  of  the  district  eourt  enters  the 
default  of  the  defendant  for  failure  to  appear  and  answer;  held, 
that  the  action  of  the  clerk  in  entering  the  default  of  the  de- 
fendant is  regular  and  valid ,  and  within  the  authority  and  direction 
of  sees.  4140  and  4360,  Key.  Codes,  and  that  such  default  is  not 
Toid  for  want  of  jurisdiction.     (State  v.  American  Surety  Co.,  652.) 

2.  Where  the  default  has  been  entered  by  the  clerk  against  the 
defendant,  as  was  done  in  this  case,  the  eourt  has  jurisdiction  to 
hear  the  proofs  submitted  by  the  plaintiff  and  to  enter  judgment 
thereon.     (State  v.  American  Surety  Co.,  652.) 

3.  Under  the  above  facts,  where  the  defendant  moves  to  have 
the  default  vacated  on  the  ground  of  inadvertenee,  surprise  or  ex- 
cusable neglect,  held^  that  under  the  excuse  presented  and  the  facts 
of  this  case,  as  shown  by  the  record,  the  trial  eourt  did  not  err  in 
refusing  to  set  aside  said  default.  (State  v.  American  Surety  Co., 
652.) 

4.  Sec.  4140,  Bev.  Codes,  fixes  the  time  within  which  a  defend- 
ant shall  appear  and  answer,  and  the  fact  that  prior  to  the  expira- 
tion of  that  time  the  defendant  undertook  to  have  the  cause  re- 
moved to  the  federal  eourt  and  it  was  thereafter  remanded,  such 
action  on  the  part  'of  the  defendant  to  change  the  forum  will  not 
serve  to  extend  the  time  for  answer  in  the  state  eourt  and  will  not 
relieve  the  defendant  from  a  default  which  it  thus  allows  to  be 
entered  against  it.     (State  v.  American  Surety  Co.,  652.) 

4a.  Held,  under  the  facts  of  this  case,  that  the  default  was  not 
prematurely  entered.     (State  v.  American  Surety  Cb.,  652.) 

4b.  In  case  the  defendant  fails  to  appear,  answer,  demur  or 
otherwise  plead  within  the  time  prescribed  by  statute,  the  district 
judge  has  jurisdiction  and  power  at  chambers  to  enter  a  default 
and  to  hear  testimony  thereon  and  to  enter  judgment.  (Washington 
County  Land  &  Development  Co.  v.  Weiser  National  Bank,  717.) 

5.  In  case  the  defendant  fails  to  answer,  the  trial  court  is  with- 
out power  to  grant  relief  not  demanded  in  the  complaint^  and  if 
there  be  no  prayer  accompanying  the  complaint  and  no  relief  de- 
manded, no  judgment  can  be  entered  in  favor  of  the  plaintiff. 
(Washington  County  Land  4  Development  Co.  t.  Weiser  National 
Bank,  717.) 

Setting  Aside  in  Equity, 

6.  Held,  under  thv  law  and  evidence,  that  the  eourt  erred  in 
setting  aside  the  judgment  sought  to  be  set  aside  by  this  aetios. 
(Falee  v.  Weeter  Lumber  Co.^  367.) 
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7.  One  who  seeks  equity  in  ft  eourt  of  eonsei^nce  must  do  equity 
before  any  relief  will  be  granted.  (Fales  ▼.  Weeter  Lumber  Co., 
867.) 

8.  Where  an  equitable  action  is  brought  to  vacate  a  judgment 
upon  the  ground  that  it  was  obtained  without  jurisdiction,  it  must 
appear  that  the  judgment  sought  to  be  set  aside  is  inequitable  and 
unjust,  and  that  plaintiff  has  a  good  defense  thereto.  (Fales  t. 
Weeter  Lumber  Co.,  367.) 

9.  If  a  judgment  is  regular  on  its  face,  it  will  never  be  opened 
up  merely  for  the  purpose  of  letting  in  the  defense  of  the  statute 
of  limitations.     (Fales  t.  Weeter  Lumber  Co.,  367.) 

LABCBNT. 

Of  Cheek9. 

1.  Upon  a  prosecution  for  larceny  of  a  check  for  a  certain  amount 
of  money,  no  proof  of  actual  valuo  is  required,  according  to  the 
provisions  of  sec.  7053,  Rev.  Codes,  as  the  law  presumes  that  the 
face  value  of  the  check  is  the  actual  valutf.     (State  v.  Bogris,  587.) 

2.  In  a  prosecution  for  the  larceny  of  certain  checks  it  is  not 
incumbent  upon  the  state,  for  the  purpose  of  establishing  the  value 
of  the  checks  stolen,  to  offer  proof  of  their  due  execution  by  the 
payer,  or  to  prove  the  fact  that  they  were  nover  indorsed  by  the 
payee.     (&tate  v.  Bogris,  587.) 

8.  Held,  that  Exhibits  "A"  and  "B,''  consisting  of  checks  charged 
to  have  been  stolen  by  the  defendant  in  this  case,  and  to  have  been 
indorsed  by  him  with  the  name  of  the  payee,  were  admitted  in  evi- 
dence in  the  first  instance,  not  for  the  purpose  of  comparison  of 
handwriting,  but  for  the  purpose  of  establishing  the  crime  committed. 
(State  V.  Bogris,  587.) 

7.  The  following  instruction,  ''Where  the  state  proved  such  a  case 
as  would  sustain  a  verdict  of  guilty,  and  the  defendant  then  offers 
evidence,  the  burden  of  proof  is  on  said  defendant  to  make  out  his 
defense,  and  when  the  proof  is  all  introduced  then  the  primary  ques- 
tion is,  in  the  light  of  all  the  evidence,  is  the  defendant  guilty  beyond 
a  reasonable  doubt,"  is  not  prejudicial  to  the  defendant,  by  merely 
making  it  incumbent  upon  him  to  offer  sufficient  proof  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury  as  to  his  guilt.  (State  v. 
Bogris,  587.) 

9.  In  giving  the  following  instruction,  the  trial  court  did  not  tres- 
pass upon  the  right  of  the  jury  to  pass  upon  all  questions  of  fact, 
in  accordance  with  the  provisions  of  subd.  6,  sec.  7855,  Bev.  Codes: 

"You  are  further  instructed  that  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  property  described  in  the  im- 
f ormation  was  stolen  and  that  the  defendant  was  f dnnd  in  the  poisea- 
Idtho,  Vol.  2»— SB  ^^ 
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LABCENY  (CJontinued). 

gion  of  the  property  after  it  was  stolen,  tben  vaeh  poasessioii  if,  in 
law,  a  strong,  incriminating  circumstance,  tending  to  show  the  gnilt 
of  the  defendant  unless  the  evidence  and  the  facts  and  eireumstanees 
thereunder  show  that  he  may  have  come  honestly  in  poeseasion  of 
the  same. 

"In  this  connection  I  farther  instmet  yon  that  if  yon  find  from 
the  evidence  beyond  a  reasonable  doubt  that  the  property  described 
in  the  information  was  found  in  the  possession  of  the  defendant, 
then  in  determining  whether  or  not  the  defendant  is  guilty  you  ahould 
take  into  consideration  all  of  the  circumstances  attending  sneh 
possession."     (State  v.  Bogris,  587.) 

10.  Held,  that  no  error  was  committed  by  the  trial  court  in  the 
giving  of  instructions  in  this  case  or  refusal  to  give  certain 
instructions  offered  by  the  defendant.     (State  v.  Bogris,  587.) 

Fo$ses9%on  or  Beeeiving  of  Stolen  Property, 

11.  The  possession  of  recently  stolen  property  is  a  circumstance 
from  which,  when  unexplained,  the  guilt  of  the  accused  may  be  in- 
ferred. {State  V.  Sanford,  8  Ida.  187,  67  Pac.  492,  cited  and 
approved.)     (State  v.  Bogris,  587.) 

12.  Where  the  information  charges  three  persons  with  receiving 
stolen  property,  without  stating  whether  the  receiving  of  the  same 
was  joint  or  several,  and  one  of  the  defendants  asks  for  and  re- 
ceives a  separate  trial;  held,  that  said  defendant  is  not  prejudiced 
by  such  defect  in  the  information.     (Stats  t.  Janks,  567.) 

13.  Any  incriminating  inference  to  be  drawn  from  the  possession 
of  stolen  property  is  not  a  presumption  of  law  but  is  a  deduction 
of  fact  to  be  considered  by  th6  jury.     (State  v.  Janks,  567.) 

14.  Unless  the  fact  is  undisputed,  the  question  whether  stolen 
property  found  in  the  possession  of  a  person  has  been  "recently^ 
stolen  should  be  left  to  the  jury  to  decide  like  any  other  material 
fact.  It  is  error  for  the  court  to  instruct  the  jury  that  possession 
of  stolen  property  immediately  after  the  theft  is  sufficient  to  war- 
rant a  conviction,  and  especially  so  where  the  evidence  does  not 
show  that  the  defendant  was  in  the  possession  of  the  property 
immediately  after  the  theft.     (State  ▼.  Janks,  567.) 

LATEBAL  SUPPOBT. 
See  Adjoining  Owners. 

liEASB. 
Of  Livestock — 'Recording, 

1.  Leases  of  more  than  ten  head  of  liyestock  contracted  ia  sm- 
other state  by  citizens  of  another  state,  if  said  livestock  is  after- 
ward brought  by  the  lessee  into  Idaho,  and  thereafter  and  while 
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LEASE  (Continued). 

the  property  and  the  lessee  are  in  Idaho,  by  agreement  between 
the  parties,  the  original  lease  is  continued  for  a  longer  term  than 
was  originally  agreed  upon,  the  new  agreement  is  such  a  contract 
as  is  required  to  be  filed  for  record  by  section  1263  of  the  Political 
Code  of  Idaho.     (Hare  ▼.  Toung,  682.) 

LEGI8LATUBB. 
6ee  Statutes. 

LICENSE. 
Parol  License — BevocaUan. 

1.  Mere  naked  possession  by  the  licensees  of  a  right  of  way 
created  by  parol  license  is  not  sufficient  to  authorize  such  license 
to  be  declared  irrevocable.     (McBeynolds  r.  Harrigfeld,  26.) 

See  Irrigation,  12. 

LICENSE  PEE. 
6ee  Motor  Vehicle  Act. 

LIVESTOCK. 
See  Lease. 

LOCAL  OPTION. 
•      See  Intoxicating  Liquors,  6-8. 

LOGGING. 
See  Navigable  Waters. 

MANDAMUS. 
See  Counties,  11;  Elections,  5;  Municipal  Corporations,  13. 

MASTER  AND  SERVANT. 
Personal  Injury  to  Employee, 

1.  Facts  of  this  case  examined,  and  held  sufficient  to  support 
a  verdict  that  the  defendant  was  guilty  of  negligence  and  to  war- 
rant a  verdict  and  judgment  for  damages.  (Swanstrom  v.  Frost, 
79.) 

2.  Where  a  log  decker  was  injured  by  being  knocked  off  the 
deck  by  a  "gunning"  log  and  sues  his  employer  for  damages  and 
charges  that  the  master  was  negligent  in  that  he  furnished  a  deaf 
teamster  to  drive  the  team  that  was  doing  the  cross  hauling,  and 
that  he  did  not  furnish  a  reasonably  safe  place  for  the  team,  and 
that,  on  the  contrary,  the  place  where  the  team  had  to  walk  was  so 
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MASTER  AND  SERVANT  (Continued). 

muddy,  swampy  and  unsafe  that  it  irritated  and  ezeited  the  team 
BO  that  they  could  not  be  stopped  upon  signal,  and  that  his  injuries 
resulted  from  either  a  failure  of  the  driver  to  hear  the  signal  or  the 
inability  of  the  driver  to  stop  the  team  upon  receiving  the  signal, 
and  there  is  some  evidence  in  the  record  which  would  sustain  either 
one  or  both  of  the  contentions,  the  verdict  and  judgment  in  favor 
of  the  party  injured  will  not  be  disturbed,  even  though  Um  pre- 
ponderance of  the  evidence  is  against  his  contention.  (Swanstrom 
V.  Frost,  79.) 

MINES  AND  MINING. 
M<ning  ExcavaiionB — Negligence. 

1.  It  is  lawful  for  the  miner  to  sink  holes,  pits  and  shafts  on 
mineral  lands,  and  to  do  so  is  not  of  itself  an  act  of  negligence, 
and  an  excavation,  pit  or  shaft  made  by  a  miner  in  the  prosecution 
of  his  work  is  not  of  itself  a  nuisanca.     (Strong  v.  Brown,  1.) 

2.  The  owner  of  a  mining  claim  is  not  liable  to  the  owner  of 
livestock  for  damages  resulting  from  livestock  running  at  large 
falling  into  a  pit,  prospect  hole  or  mining  shaft  left  open  by  the 
miner,  and  the  locator  or  owner  of  mining  claims  is  not  bound  by 
law  to  fence  or  inclose  the  same  in  order  to  protect  livestock  running 
at  large  on  the  public  domain  from  being  injured  by  falling  into 
the  same.     (Strong  v.  Brown,  1.) 

Auessment  Work, 

3.  Heldf  that  the  evidence  fails  to  show  that  the  annual  assess- 
ment work  was  performed  upon  the  mining  claim,  the  title  to  which 
is  involved  in  this  action.  (Dickens- West  Mining  Co.  v.  Crescent 
Mining  &  Milling  Co.,  153.) 

MKTAKB. 
By  Grantor  as  to  Bouftdaries — Belief. 

1.  The  mistake  of  a  purchaser,  as  to  what  was  included  within 
the  bounds  of  a  legal  subdivision  of  land,  cannot  be  the  basis  for 
equitable  relief  in  his  favor  as  against  an  action  for  the  recovery 
of  the  purchase  price,  when  it  is  not  shown  that  any  material  mis- 
representations were  made  by  the  vendor,  and  it  appears  that  com- 
plainant himself  was  negligent.     (Coolin  v.  Anderson,  47.) 

2.  Held,  that  the  trial  court  committed  no  error  in  the  admiasioa 
or  exclusion  of  evidence.     (Coolin  v.  Andorson,  47.) 

MORTGAGES. 
1.    S.,  an  insolvent  debtor,  executed  and  delivered  several  mx- 
zmnty  deeds  in  form  to  a  corporation  to  which  he  was  largdy  in- 
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M0BTGAGE8  (€oD.Unued) . 

debted  at  the  time  to  secure  the  debt,  and  certain  attaching  creditors 
•f  S.  iippeared  in  an  action  wherein  said  corporation  prayed  to  have 
said  deeds  declared  mortgages  and  foreclosed,  and  alleged  the  deeds 
to  be  fraudulent  as  to  them,  and  asked  that  they  be  set  aside;  held, 
under  the  evidence  that  they  were  >valid  and  in  ^ect  mortgages. 
(Capital  Lumber  Go.  v.  Saunders,  408.) 

Foreclosurer-^Commwiiiy  Property — Unrecorded  Deed, 

2.  Where  M.  J.  G.,  daughter  of  J.  H.  G.,  made  an  entry  of  160 
acres  of  land  under  the  homestead  laws  of  the  United  States,  with 
an  understanding  that  her  said  father  should  assist  her  in  improv- 
ing said  land  and  that  she  would  thereafter  convey  to  him  one-half 
of  said  land,  and  after  procuring  patent  from  the  government  for 
such  land  she  conveyed  to  her  said  father  by  deed  in  October,  1904, 
eighty  acres  of  said  land,  and  her  said  father  withheld  said  deed  from 
record  until  January  27,  1913,  and  procured  a  loan  of  over  $4,000 
from  B.  on  the  representation  and  as  shown  by  the  abstract  of 
title  to  said  land  that  the  said  daughter,  M.  J.  G.,  was  the  owner 
of  said  land,  and  the  said  B.  had  no  knowledge  or  information 
which  would  put  her  on  inquiry  as  to  whether  said  J.  H.  G.  and  his 
wife  had  any  interest  in  said  land,  held,  that  the  said  mortgage  is 
a  valid  and  subsisting  lien  on  said  land  and  that  the  trial  court  did 
not  err  in  granting  the  foreclosure  thereof.     (Blucher  v.  Shaw,  497.) 

3.  Under  the  provisions  of  sec.  3160,  Bov.  Codes,  every  convey- 
ance of  real  property  other  than  a  lease  for  a  term  not  exceeding 
one  year  is  Toid  as  against  any  subsequent  purchaser  or  mortgagee 
of  the  same  property,  or  any  part  thereof,  in  good  faith  and  for  a 
yaluable  consideration,  whose  conveyance  is  first  duly  recorded. 
(Blucher  v.  Shaw,  497.) 

4.  The  evidence  held  sufficient  to  show  that  neither  B.  nor  her 
agent  had  any  notice,  constructive  or  otherwise,  of  the  existence 
of  said  deed  conveying  one-half  of  said  land  from  M.  J.  G.,  the 
daughter,  to  J.  H.  G.,  the  father,  prior  to  the  execution  of  said 
mortgage,  and  that  said  mortgage  was  procured  in  good  faith  and 
for  a  valuable  consideration.     (Blucher  v.  Shaw,  497.) 

Attorney  Fee. 

5.  Held,  that  an  attorney  fee  of  $1,000,  under  the  dreumstances 
of  this  case,  where  the  amount  of  $10,181.64  was  recovered  against 
defendant  in  a  suit  for  foreclosure  of  a  mortgage,  defendant  having 
gone  to  trial  on  an  answer  and  .cross-complaint,  was  properly  al- 
lowed by  the  trial  court.     (Coolin  v.  Anderson,  47.) 

Am  Lrrigation,  5. 
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MOTOR  VEHICLE  ACT. 
License  or  Begistration  Fee. 

1.  Chapter  179,  Sess.  Laws  1913,  p.  558,  is  a  law  *  intended, 
among  other  thinj^^s,  to  require  those  who  operate  motor  rehicles 
upon  the  public  highways  to  cause  such  Tehicles  to  be  registered  and 
to  paj  therefor  a  license,  or  registration  fee,  which  is  in  ezeeas  of 
the  amount  necessary  to  be  raised  for  the  purpose  of  policing  such 
Tehicles  upon  the  public  highways.     (Application  of  Kessler,  764.} 

2.  The  provisions  of  the  constitution  requiring  all  taxes  to  be 
uniform  and  to  be  levied  and  collected  under  general  laws  which 
shall  prescribe  such  regulations  as  shall  insure  a  just  valuation  of 
all  property,  refer  to  taxation  according  to  the  commonly  acceptc.l 
meaning  of  that  term,  and  do  not  apply  to  license  or  registration 
fees.     (Application  of  Kessler,  764.) 

MUNICIPAL  OOBPOEATIONS. 
Improvement  District — Ordinance  of  Intention — Description, 

1.  Under  the  provisions  of  sec.  2338,  Bev.  Codes,  as  amended 
by  Sess.  Laws  1911,  p.  268^  where  the  resolution  or  ordinance  of 
Intention  describes  the  exterior  boundaries  of  an  improvement  dis- 
trict proposed  to  be  established,  and  also  contains  the  number  of 
the  lots  and  blocks  within  such  district  that  will  be  affected  by  such 
improvement,  it  is  a  sufficient  compliance  with  the  statute,  since  the 
streets  and  alleys  can  be  readily  ascertained  and  determined  from 
said  description.     (Coughanour  v.  City  of  Payette,  280.) 

2.  The  test  as  to  whether  the  ordinance  of  intention  complies  with 
the  law  is  whether  it  affords  a  proper  opportunity  to  be  heard  by 
anyone  who  desires  to  protest  against  the  establishment  of  an  im- 
provement district,  and  give  reasonable  notice  of  the  intention  of 
the  city  council  to  establish  such  district  and  make  improvements 
therein.     (Coughanour  v.  City  of  Payette,  280.) 

3.  Where  the  plaintiff  as  a  property  owner  protests  against  the 
ereation  of  a  proposed  improvement  district,  he  thereby  admits  that 
he  received  notice  of  the  intention  to  create  said  dbtrict.  (Cough- 
anour V.  City  of  Payette,  280.) 

4.  Held,  that  Ordinance  No.  246  substantially  complies  with  the 
law  in  regard  to  what  such  an  ordinance  must  contain.  (Coughanour 
▼.  atj  of  Payette,  280.) 

5.  Held,  that  the  court  did  not  err  in  dissolving  the  temporary 
injunction.     (Coughanour  v.  City  of  Payette,  280.) 

Public  Improvements  Contract — Specifications — Improvement  Bonds. 

6.  The  provisions  in  the  specifications  for  street  improvements  to 
the  effect  that  the  contractor  shall  be  responsible  for  all  defects^ 
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MUNICIPAL  COBPOBATIONS  (Continaed). 

damage  to  fences,  sidewaUcBy  water-pipes,  sewers,  etc.,  and  other 
specifications  and  requirements  contained  in  subdivisions  8,  17,  27 
and  32,  do  not  make  the  contract  invalid  or  void,  as  all  of  said 
specifications  require  only  what  was  necessary  to  be  done  in  order 
to  construct  and  complete  such  improvements,  and  do  not  tend  to 
increase  the  cost  of  such  improvements  beyond  what  said  contractor 
should  be  required  to  do  or  pay  under  the  laws  of  this  state. 
(Pease  v.  CSty  of  Payette,  793.) 

7.  The  acceptance  by  the  city  of  a  private  bond  instead  of  a 
surety  company  bond,  as  provided  by  subdivision  8  of  the  specifica- 
tions, is  not  sufficient  to  invalidate  the  contract  and  could  only  be 
taken  advantage  of  by  the  city  itself.  (Pease  v.  City  of  Payette, 
793.) 

CcntraeU,  Expenditures  and  Indebtedness. 

8.  When  a  city  enters  into  a  contract  by  the  terms  of  which 
it  becomes  liable  for  a  large  expenditure  of  money,  exceeding'  in 
that  year  the  income  and  revenue  provided  for  it  for  said  year, 
without  fully  complying  with  all  the  provisions  of  sec.  3,  art.  8  of 
the  constitution  of  Idaho  relating  to  such  expenditure,  held,  that 
•aid  contract  is  void.     (Boise  Development  Co.  v.  Boise  City,  347.) 

9.  The  word  "liability,"  as  used  in  said  section,  has  its  ordinary 
meaning,  and  signifies  the  state  of  being  bound  in  law  and  justice 
to  pay  an  indebtedness  or  discharge  some  obligation.  (Boise  De- 
Telopment  Co.  v.  Boise  City,  347.) 

10.  Where  uncertain  and  contingent  claims  for  alleged  damages 
to  the  property  of  a  corporation  against  a  city  are  made  a  part 
of  the  consideration  of  a  contract  entered  into  between  them,  and 
said  claims  have  never  been  liquidated,  settled,  or  reduced  to  a 
definite  fixed  amount  of  indebtedness  against  said  city,  before  the 
date  of  the  contract,  by  a  judgment  or  decree  of  court,  arbitration, 
eompromise,  nor  in  any  manner  whatever,  if  these  sums  are  liqui- 
dated, settled  and  fixed  as  a  definite  amount  of  indebtedness  against 
the  city  for  the  first  time  by  the  contract  itself,  held,  that  this 
would  constitute  a  new  debt.  (Boise  Development  Co.  y.  Boise  Citj, 
347.) 

11.  Where  a  contract  it  within  the  exercise  af  the  powers  and 
duties  of  a  city  council,  and  the  city  accepts  the  work  done  under 
each  contract,  it  must  pay  for  it.     (Wycoff  v.  Strong,  502.) 

Fiseal  Tear, 

12.  The  fiscal  year  of  certain  municipalities  under  the  law  eom- 
mences  on  the  first  Tuesday  in  May,  and  the  enactment  of  a  law 
allowing  one-half  of  the  taxes  levied  for  city  purposes  to  be  paid  • 
before  the  first  Monday  in  January  following  and  the  other  half 
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MUNICIPAL  CORPORATIONS  (Continued). 

before  the  first  Monday  in  July  following,  only  changes  the  time 
•f  the  payment  of  the  taxes  and  does  not  depriye  the  dtj  of  the 
amaunt  of  taxes  leried  for  the  fiscal  year,  even  though  such  taxes 
were  not  collected  during  the  fiscal  year  for  which  they  were  levied. 
(Wyeoff  Y.  Strong,  502.) 

Mandamtu  to  Draw  Warrant, 

13.  Where  a  city  council  allows  a  claim  and  directs  the  city  derk 
to  draw  a  warrant  in  payment  thereof,  and  he  refuses  to  do  so,  he 
may  be  compelled  to  issue  and  countersign  such  warrant  by  writ  of 
mandate,  as  such  duty  is  merely  ministerial  and  requires  no  exercise 
of  discretion  on  the  part  of  the  clerk.     (Wyeoff  v.  Strong,  502.) 

See  Bonds;  Bridges. 

NAVIGABLE  WATERS. 
In  General — Logging, 

1.  The  navigable  streams  of  this  state  are  publie  highways, 
over  which  every  citizen  has  a  right  to  carry  commerce  in  such 
manner  and  by  such  means  as  are  best  adapted  to  serve  the  pur- 
poses of  the  business  in  which  he  is  engaged,  but  in  doing  this 
he  must  have  due  consideration  and  reasonable  care  for  the  rights 
of  others  to  a  like  use  of  the  waters  of  such  stream.  (Cameron  Lum- 
ber Co.  V.  Stack-Gibbs  Lumber  Co.,  626.) 

2.  Where  booms  and  sorting  works  for  logs  placed  in  the  river 
do,  to  some  extent,  form  a  hindrance  to  the  free  navigation  of 
the  river  at  times,  such  hindrance  should  be  considered  only  an 
incident  to  the  reasonable  use  of  the  stream  for  floating  and 
securing  logs.  (Cameron  Lumber  Co.  v.  Stack-Gibbs  Lumber  Co., 
626.) 

3.  For  such  purpose  and  as  incident  to  the  reasonable  use  of 
the  river  for  running  and  securing  logs,  parties  may  use  temporary 
sheer  or  guide  booms  to  direct  the  logs  or  lumber  into  proper  places 
into  which  to  detain  them  for  use.  (Cameron  Lumber  Co.  v.  Stack- 
Gibbs  Lumber  Co.,  626.) 

4.  If  an  obstruction  merely  impairs  or  renders  more  difficult  the 
navigation  of  a  stream  without  destroying  it,  an  individual  has  no 
right  for  cause  of  complaint,  because  he  has  no  right  to  insist  upon 
the  best  possible  accommodation.  (Cameron  Lumber  Co.  v.  Stack- 
Gibbs  Lumber  Co.,  626.) 

5.  The  Salmon  river  is  a  navigable  stream,  and  is  therefore  a 
public  highway  belonging  to  the  state.     (Callahan  v.  Price,  745.) 

Title  to  Land— Boundaries— Islands. 

6.  A  patent  from  the  United  States  for  land  bord^ing  on  a 
navigable  lake  or  stream  extends  no  farther  than  the  natural  high- 
water  line,     (Callahan  v.  Price,  745.) 
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NAVIGABLE  WATERS  (Ciontinned). 

7.  When  lands  border  on  a  stream,  the  banks  of  wbieh  are  both 
well-defined  and  where  the  stream  separates  at  the  head  of  an  island 
into  distinct  channels  constituting  a  well-defined  stream  on  either 
side,  the  boundary  line  of  the  land  n^anted  extends  only  to  the 
natural  high -water  mark.     (Callahan  t.  Price,  746.) 

8.  Where  there  is  no  eridenoe  offered  at  the  trial,  as  in  this 
case,  which  establishes  or  tends  to  establish  the  fact  that  the  island 
in  controversy  was  at  any  time  attached  to  or  a  part  of  lots  bounded 
by  a  stream,  it  was  not  error  for  the  court  to  grant  a  nonsuit 
(Callahan  ▼.  Price,  745.) 

9.  The  United  States,  since  the  admission  of  Idaho  to  statehood, 
has  the  power  to  dispose  of  subdivisions  or  fractional  subdiviaions 
of  public  lands  consisting  of  islands  that  existed  in  the  territory 
of  Idaho  prior  to  its  admission  as  a  state.     (Callahan  ▼.  Price,  745.) 

10.  Islands  in  existence  when  Idaho  was  admitted  to  th0  Union 
did  not  pass  to  the  state  or  come  within  the  disposing  influences 
of  its  laws,  but  remained  the  property  of  the  United  States'  subject 
to  disposal  by  it     (Callahan  t.  Price,  745.) 

11.  It  is  the  settled  law  of  this  state  that  no  title  to  islands, 
lakes  or  the  beds  of  streams  passes  to  the  patentees  of  the  United 
States  by  the  sale  of  border  lots;  that  the  state  holds  the  title 
to  the  beds  of  navigable  lakes  and  streams  below  the  natural  high- 
water  mark,  for  the  use  and  benefit  of  the  whole  people,  subject 
to  the  rights  vested  by  the  constitution  in  the  United  States.  (Cal- 
lahan V.  Price,  745.) 

12.  Since  statehood  the  state  holds  the  title  to  the  beds  of  all 
navigable  lakes  and  streams,  subject  to  the  rights  of  the  general 
government  to  regulate  commerce,  and  the  right  by  the  public  to 
the  use  of  the  same  as  public  highways  over  which  every  citizen 
has  a  natural  right  to  carry  commerce,  whether  by  ships,  boats, 
the  floating  of  logs  or  lumber,  having  due  consideration  and  reason- 
able care  for  the  rights  of  individuals  as  well  as  the  pubUc  in  the 
common  use  of  such  public  highways.     (Gkllahan  v.  Price,  745.) 

13.  The  case  of  Johnson  v.  Hurst,  10  Ida.  308,  77  Pac  785; 
Laitig  v.  Scott,  17  Ida.  506,  107  Pac.  47,  Johnson  v,  Johnson,  14 
Ida.  561,  95  Pac.  499,  24  L.  R.  A.,  N.  8.,  1240,  and  Ulhright  v.  Bos- 
Ungton,  20  Ida.  539,  119  Pac.  292,  294,  are  hereby  overruled  in  so 
far  as  they  conflict  with  this  opinion.     (Callahan  v.  Price,  746.) 

NEQUGENCB. 
See  Electricity. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes;  Master  and  Servant;  Mines  and  Mining;  Waters. 
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NEW  TRIAL. 
In  Oeneral. 

1.  The  action  of  the  trial  court  refusing  to  strike  from  the  files 
eounter-aflidavits  submitted  bj  the  state  on  defendant's  showing  on 
motion  for  a  new  trial,  on  the  ground  that  such  counter-affidavits 
are  immaterial  and  irrelevant,  is  not  a  ground  for  reversal  of  a 
judgment  of  conviction,  where  it  does  not  appear  that  the  defend- 
ant has  been  prejudiced  by  allowing  such  counter-affidavits  to 
remain  in  the  record.     (19tate  v.  Grant,  189.) 

2.  The  granting  or  denying  of  a  new  trial  rests  in  the  sound  dis- 
cretion of  the  trial  court.     (Montgomery  v.  Gray,  585.) 

3.  Where  affidavits  filed  in  support  of  a  motion  for  a  new  trial 
contain  a  recital  of  such  alleged  facts  as  are  merely  cumulative,  or 
it  clearly  appears  that  the  facts  contained  in  the  affidavits  might 
have  been,  by  the  exercise  of  ordinary  diligence,  procured  at  the 
trial,  the  trial  court  will  be  justified  upon  that  ground,  if  upon  no 
other,  in  denying  the  motion  for  a  new  trial.  (Montgomery  v.  Gray, 
585.) 

4.  Indefiniteness  of  a  verdict  is  not  a  ground  for  granting  a  new 
.trial  under  the  provisions  of  sec.  4439,  Bev.  Codes.     (Trask  v.  Boise 

King  Placers  Co.,  290.) 

5.  A  wide  discretion  is  vested  in  the  trial  court  in  determining 
the  weight  to  be  given  to  the  statements  contained  in  affidavits 
on  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  and  the  action  of  the  trial  court  in  denying  such  motion 
will  not  be  disturbed  where  the  discretion  reposed  is  not  shown 
to  have  been  abused.     (State  v.  Grant,  189.) 

NONSUIT. 
See  Dismissal  and  Nonsuit 

NOTICE. 
See  Adjoining  Owners  1;  Appeal  and  Error,  !• 

NUISANCE. 
Ahatement  by  Village. 

1.  A  village  is  a  proper  party  plaintiff  to  bring  an  action  in  the 
district  court  to  obtain  the  abatement  of  a  public  nuisance  causing 
special  injury  to  the  rights,  morals  or  interests  of  such  village,  even 
though  such  nuisance  be  outside  the  village  boundaries.  (Tillage  of 
American  Falls  v.  West,  301.) 

PARENT  AND  CHILD. 
Actions — Cfuardian  Ad  Litem — Pleading — Judgment, 

1.  Where  an  action  for  injuries  to  a  minor  child  was  commenced 
by  the  mother  on  the  theory  that  the  motheri  as  the  natural  guardian 
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PARENT  AND  CHILD  (Continufld). 

of  auch  child,  could  recoTer  for  such  injuries,  both  on  her  own 
behalf  and  on  behalf  of  the  minor,  and  the  allegations  of  the  eom- 
plaint  showed  that  to  be  plaintiif' s  theory  of  the  ease,  and  defend- 
ant answered  on  the  same  theory  of  the  case,  and  evidence  was 
introduced  without  objection  sustaining  the  allegations  of  the  com- 
plaint, and  at  the  close  of  the  introduction  of  evidence  and  bj 
consent  of  counsel  for  defendant  the  complaint  was  amended  bj 
inserting  in  the  title  of  the  action  the  additional  words,  "For  her- 
self and  on  behalf  of 'her  minor  son,  W.  E.  Trask,"  and  other 
amendments  were  allowed  at  the  same  time,  additional  instructions 
covering  the  amendments  being  given  by  the  court  to  the  jury,  and 
such  amendments  did  not  involve  the  introduction  of  any  further  evi- 
dence or  any  new  state  of  facts,  and  it  appeared  that  defendant  was 
in  no  way  misled  or  prejudiced  by  the  making  of  such  amendments, 
the  allowance  thereof  did  not  constitute  a  new  cause  of  action,  and 
was  properly  granted  by  the  court  under  sec.  4229,  Bev.  Codes. 
(Trask  v.  Boise  King  Placers  Co.,  290.) 

2.  The  appointment  of  a  guardian  ad  litem  after  the  trial  of  a 
case  and  on  the  hearing  of  a  motion  for  new  trial,  by  an  order  of 
the  trial  court  nunc  pro  tunc,  is  not  a  jurisdictional  defect,  but  at 
most  an  irregularity  which  does  not  of  itself  vitiate  the  proceedings. 
(Trask  v.  Boise  King  Placers  Co.,  290.) 

3.  Where  the  title  of  the  cause  as  inserted  in  the  verdict  of  the 
jury  designates  the  plaintiff  as  ''Mrs.  Ina  M.  Trask,"  whereas  In 
accordance  with  an  amendment  to  the  complaint  previously  made 
by  consent  the  words  "for  herself  and  on  behalf  of  her  minor  son 
W.  E.  Trask"  should  have  been  added,  but  'were  omitted  through 
inadvertence,  such  informality  will  not  vitiate  or  render  uncertain 
the  verdict,  which  is  to  be  read  with  the  aid  of  the  pleadings  and  in 
the  light  of  the  instructions  of  the  court.  (Trask  v.  Boise  King 
Placers  Co.,  290.) 

4.  Where,  in  an  action  to  recover  for  injuries  to  a  minor  child, 
the  jury  rendered  a  verdict  of  $8,000  in  favor  of  the  mother  and 
minor  child,  and  on  motion  for  new  trial  the  court  reduced  the 
judgment  to  $5,000,  and  apportioned  that  sum,  $1,000  to  the  mother 
and  $4,000  to  the  minor  child,  on  condition  that  the  mother  and 
the  minor,  through  his  guardian  ad  litem,  should  file  disclaimers  of 
any  greater  sums,  and  such  disclaimers  were  filed  with  the  court, 
both  the  mother  and  the  minor  are  bound  by  the  judgment,  and  the 
defendant  cannot  be  heard  to  complain  in  the  absence  of  any  show- 
ing that  it  is  prejudiced  by  the  action  of  the  court  in  so  apportion- 
ing the  judgment.     (Trask  v.  Boise  King  Placers  Co.,  290.) 

5.  A  minor  is  bound  by  a  judgment  in  a  case  wherein  he  is  a 
party  and  represented  by  a  guardian  ad  litem  regularly  appointed. 
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PARENT  AND  CHILD  (Continued). 

when  snch  guardian  accepts  the  judgment  of  the  court  on  behalf 
of  hia  ward.     (Trask  v.  Boise  King  Placers  Co.,  290.) 

6.  Held,  that  it  does  not  appear  from  the  record  in  this  ease 
that  anj  substantial  rights  of  appellant  have  been  materiallj  affected 
by  any  error  or  defect  that  may  have  occurred  during  th«  trial  or 
proceedings.     (Trask  v.  Boise  King  Placers  Co.,  290.) 

PABTIEa 
In  General. 

1.  Held,  that  the  court  erred  in  holding  that  there  was  a  defect 
of  parties  plaintiff  and  that  the  Springston  Lumber  Company  was 
a  necessary  party  plaintiff  to  the  action.     (Taylor  t.  Lytic,  97.) 

2.  Where  an  action  is  brought  against  M.  and  K.  and  it  is 
alleged  in  the  complaint  that  K.  acted  as  the  agent  and  trustee  of 
the  plaintiff  in  bringing  an  action  and  procuring  a  judgment  against 
M.,  and  the  prayer  as  to  K.  is  that  he  be  declared  to  be  the  agent 
and  trustee  of  the  plaintiff  in  procuring  such  judgment,  and  that 
the  plaintiff  is  the  owner  thereof,  and  as  to  M.  that  the  plaintiff 
have  a  judgment  against  him  for  the  identical  debt  included  in  the 
other  judgment  in  favor  of  K.,  and  K.  demurs  to  the  complaint  on 
the  ground  that  there  is  a  misjoinder  of  parties  defendant  and 
that  the  complaint  does  not  state  a  cause  of  action  as  to  him,  held, 
that  the  court  did  not  err  in  sustaining  said  demurrer  and  enter- 
ing a  judgment  of  dismissal  as  to  defendant  M.  (Kissler  t.  Moss, 
616.) 

8.  Under  the  provisions  of  sec.  4178,  Bev.  Codes,  failure  on  the 
part  of  defendant  to  seasonably  raise  by  demurrer  questions  in- 
volving lack  of  capacity  on  the  part  of  the  plaintiff  to  sue,  or 
defect  or  misjoinder  of  parties,  must  be  deemed  to  be  a  waiver  of 
the  right  to  thereafter  raise  such  questions.  (Trask  v.  Boise  King 
Placers  Co.,  290.) 

PLEADING. 
Negligenee. 

1.  Held,  that  the  complaint  in  this  case  states  a  cause  of  action. 
(Gagnon  v.  St.  Maries  Light  &  Power  Co.,  87.) 

2.  Under  the  rule  in  force  in  this  state  requiring  a  liberal  con- 
struction of  pleadings,  a  demurrer  to  the  complaint  in  a  personal 
injury  case  should  not  be  sustained  on  the  ground  that  it  disclosed 
contributory  negligence  on  its  face,  when  all  the  allegations  of  the 
complaint  taken  together,  and  considered  in  the  sense  in  which  the 
pleader  has  evidently  used  and  employed  the  language  therein  con- 
tained, charge  negligence  of  the  defendant  and  care  and  diligence  on 
th«  part  of  plaintiff.     (Gagnon  v.  St.  Maries  Light  &  Power  Co.,  87.) 
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PLEADING  (Continued). 

3.  It  is  not  an  abuse  of  discretion  upon  the  part  of  the  trial 
eourt  to  refuse  permission  to  amend  a  pleading  where  upon  appeal 
a  ease  has  been  remanded  for  a  new  trial,  and  where  the  amend- 
ments sought  were  directly  contradictory  to  the  original  allega- 
tions, and  where  the  amendments  were  sought  for  the  apparent  pur- 
pose of  avoiding  matters  formerly  alleged  and  proven  in  the  case, 
and  upon  which  issue  had  been  joined,  where  no  showing  is  made 
of  excusable  inadvertence  or  mistake,  or  of  fraud  upon  the  part 
of  the  other  party  contributing  thereto.  (Elder  v.  Idaho- Washington 
Northern  B.  E.,  209.) 

PLEDGEa 
In  GenerdL 

1.  A  pledgee  must  exercise  ordinary  and  reasonable  diligence 
to  secure  the  fruits  of  the  oollateral,  but  he  is  held  to  no  greater 
degree  of  diligence,  and  extraordinary  care  and  efforts  in  the  col- 
lection of  the  collaterals  are  not  necessary.  (Exchange  State  Bank 
T.  Taber,  723.) 

2.  Where  a  person  is  jointly  agreed  upon  by  the  pledgor  and 
pledgee  to  make  collection  of  collateral  notes,  he  becomes  the  repre- 
sentative of  both  parties  and  neither  can  charge  the  other  with 
negligence.     (Exchange  State  Bank  v.  Taber,  723.) 

POSSESSION. 
Am  Evidence  of  Title, 

1.  Possession  of  personal  property  is  prima  facte  evidence  of 
ownership.     (Hare  v.  Young,  691.) 

PEEDATOBT  ANIMALS. 
See  Bounties. 

PRINCIPAL  AND  AGENT. 
Sale  }>y  Agent  not  in  Possession  of  Propertjf — Lien  for  Commission. 

1.  Where  an  agent  is  employed  to  sell  certain  personal  property 
but  is  not  given  possession  thereof  and  has  no  authority  to  fix  the 
price,  determine  the  terms,  close  the  sale  of  the  same,  or  receive 
the  purchase  price,  said  agent  does  not  have  a  lien  upon  the  note 
and  mortgage  offered  as  a  part  of  the  purchase  price  of  said  per- 
sonal property  and  delivered  by  the  purchaser  to  the  owner  of  said 
property  in  connection  with  the  sale  thereof,  then  by  him  placed 
in  the  hands  of  the  agent  simply  and  only  to  have  him  examine 
the  same  as  to  their  value,  see  if  the  land  mentioned  in  the  mort- 
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PRINCIPAL  AND  AGENT  (Contixiued). 

gage  is  properly  described  therein^  and  determine  from  tiie  alMtraet 
of  title  whether  there  were  other  Uens  or  encumbrances  upon  it;  the 
agent  does  not  have  a  lien  upon  said  note  and  mortgage  for  a  com- 
mission for  the  sale  of  said  personal  property  only.  (Smith  t.  Berg- 
•treaser,  322.) 

2.  Under  the  provisions  of  sec.  3446,  Bev.  Codes,  an  agent  who 
sells  personal  property  of  which  he  does  not  have  possession  and 
upon  which  he  has  rendered  no  service  to  the  owner  thereof,  by 
labor,  or  skill,  employed  for  the  protection,  improvement,  safe- 
keeping, or  carriage  thereof,  has  no  lien  for  the  purchase  price,  or 
any  part  thereof,  which  may  come  into  his  hands  in  connection  with 
such  sale.     (Smith  v.  Bergs tresser,  322.) 

8.  Held,  that  under  the  evidence  in  this  ease,  respondent  is  not 
entitled  to  a  lien  upon  the  note  and  mortgage  described  in  the 
complaint.     (Smith  v.  Bergstresser,  322.) 

PROBATE  COURT. 
6ee  Criminal  Law,  1-^. 

PROBATE  LAW. 
See  Executors  and  Administratoxii 

PUBLIC  LANDS. 

Beelamation  Act — Eofnestead  Eniryman — Proof  of  Besidente  and  Culti- 
vation— Taxation, 

1.  Where  a  homestead  entryman  of  land  included  within  a 
government  reclamation  project  presents  proof  to  the  proper  govern- 
ment officer  that  he  has  complied  with  the  law  in  relation  to 
residence  and  cultivation  of  said  land  and  secures  a  certificate 
from  the  United  States  that  his  proof  has  been  accepted,  further 
residence  on  the  land  is  not  required  in  order  to  ^obtain  final  certifi- 
cate and  patent,  and  patent  will  issue  upon  proof  that  at  least  one-, 
half  of  the  irrigable  area  in  the  entry  as  finally  adjusted  has  been 
reclaimed  and  that  all  the  charges  and  fees  and  commissions  due  on 
account  thereof  have  been  paid  to  the.  proper  receiving  officer  of 
the  government.     (Cheney  v.  Minidoka  County,  471.) 

2.  Where  such  entryman,  in  addition  to  establishing  his  resi- 
dence on,  and  cultivation  of,  such  land,  has  paid  the  United  States 
five  annual  instalments  on  his  water  right  amounting  to  $11  per 
acre,  as  provided  by  the  reclamation  act  and  the  rulings  of  the 
Secretary  of  the  Interior  thereunder,  and  the  entryman  still  owes 
the  United  States  five  annual  instalments  in  pajment  of  what  is 
known  s^  the  construction  charge  for  the  irrigation  canals  and  other 
works  constructed  by  the  United  States  for  the  purpose  of  fumiali- 
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PUBLIC  LANDS  (CJontinued). 

ing  water  to  the  land  entered,  he  has  an  equitable  interest  in  such 
land,  which  is  "property"  within  the  meaning  of  that  word  as  used 
in  the  constitution  and  laws  of  this  state,  and  the  matter  then  rests 
wholly  with  the  entryman  whether  he  will  make  the  deferred  pay- 
ments and  the  additional  proof  required  by  said  reclamation  act. 
(Cheney  v.  Minidoka  County,  471.) 

8.  Under  the  provisions  of  sees.  2,  3  and  5,  art.  7  of  the  state 
eonstitution,  and  sec.  1,  Sess.  Laws  1913,  p.  173,  all  "property" 
within  the  state  is  liable  to  taxation,  unless  expressly  exempted. 
(Cheney  t.  Minidoka  County,  471.) 

4.  Under  said  reclamation  act,  where  a  person  has  so  far  com- 
plied with  the  provisions  of  said  law  as  to  residence  and  cultivation 
of  the  land  for  more  than  five  years,  he  can  complete  his  title 
at  any  time  by  making  final  proof  and  paying  the  deferred  payments 
on  his  water  right  and  the  fees  provided  by  law  to  be  paid.  Under 
•aid  act  the  government  simply  retains  title  as  security  for  the  pay- 
ment of  the  money  owing  on  the  purchase  price  of  the  water  right 
for  such  knd.     (Cheney  v.  Minidoka  County,  471.) 

5.  Held,  under  the  facts  of  this  case,  that  plaintiff's  interest 
in  said  lands  is  "property,"  and  subject  to  taxation.  (Cheney  v. 
Minidoka  County,  471.) 

6.  The  possessory  right  referred  to  in  sees.  4554  et  seq.,  Bev. 
Codes,  is  a  squatter's  right  on  public  lands,  and  there  is  a  clear 
distinction  between  such  right  and  the  right  acquired  by  a  formal 
homestead  or  other  entry  of  public  land  under  the  laws  of  the 
United  States.     (Oheney  v.  Minidoka  County,  471.) 

7.  When  public  land  is  surveyed  by  the  government  and  filed 
upon  by  a  qualified  entryman  it  ceases  to  be  public  land,  and  if 
such  entryman  complies  with  the  law  and  thereafter  makes  proper 
final  proof  and  payments,  he  is  entitled  to  a  patent.  (Cheney  v. 
Minidoka  County,  471.) 

8.  When  such  entryman  makes  his  proof  of  residence  and  cultiva- 
tion and  there  only  remains  the  lien  of  the  government  for  deferred 
payments  on  the  water  right  for  such  land,  the  entryman's  interest 
in  such  land  is  taxable.     (Cheney  v.  Minidoka  County,  471.) 

9.  The  interest  of  the  entryman  in  such  land  can  be  sold  at  de- 
linquent tax  sale  and  the  lien  of  such  sale  foreclosed  and  the  title 
thereto  obtained,  under  the  provisions  of  the  present  revenue  law, 
ehap.  58,  Laws  of  1913,  p.  173.     (Cheney  v.  Minidoka  County,  471.) 

10.  Nothing  that  the  taxing  authorities  have  done  or  could  do 
can  or  will  affect  the  lien,  rights  or  interests  of  the  United  States 
in  such  land  for  the  deferred  payments  on  the  water  right.  (Cheney 
T.  Minidoka  County,  471.) 

See  Navigable  Waters,  6-13. 
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PUBIilO  UniilTIES  ACT. 

Construction  of  Statute — Powen  of  CommisHon — Beview  of  Orden  by 
Court. 

1.  The  act  known  as  tbo  'Tublic  Utilities  Act"  wa«  passed  mt 
the  twelfth  session  of  the  Idaho  legislature,  which  session  was  ad- 
j earned  on  the  8th  daj  of  March,  1913,  and  said  act  was  approred 
bj  the  governor  on  March  13,  1913,  and  went  into  effect  siztj  days 
after  the  adjournment  of  said  session  of  the  legislature,  to  wit^  on 
the  8th  day  of  May,  1913.  (Sess.  Laws  1913,  p.  247.)  Said  aet 
provided  for  the  organization  of  a  public  utilities  commission  and 
defined  its  powers  and  duties,  and  also  the  rights,  remedies,  powers 
and  duties  of  public  utilities,  their  officers,  agents  and  employees, 
and  the  rights  and  remedies  of  patrons  of  public  utilities.  (Idaho 
Power  &  Light  Co.  v.  Blomquist,  222.) 

2.  Under  the  provisions  of  sec.  10  of  art  4  of  the  constitntum, 
every  bill  passed  by  the  legislature  becomes  a  law  upon  the  ap- 
proval and  signing  of  the  same  by  the  governor.  (Idaho  Power  h 
Light  Co.  V.  Blomquist,  222.) 

3.  All  property  devoted  to  public  use  is  held  subject  to  the  power 
•f  the  state  to  regulate  or  oontrol  its  use  in  order  to  secure  the  gen- 
eral safety,  health  and  public  welfare  of  the  people,  and  when  a 
corporation  is  clothed  with  rights,  powers  and  franchises  to  serve 
the  public,  it  becomes  in  law  subject  to  governmental  regulation 
and  control.     (Idaho  Power  &  Light  Ck>.  v.  Blomquist,  222.) 

4.  The  legislature  has  plenary  power  in  all  matters  of  legis- 
lation except  as  limited  by  the  constitution.  (Idaho  Power  &  Light 
Co.  V.  Blomquist,  222.) 

5.  There  is  nothing  in  the  constitution  that  prohibits  the  legis- 
lature from  enacting  laws  to  regulate  and  control  public  utility 
corporations.     (Idaho  Power  &  Light  Co.  v.  Blomquist,  222.) 

6.  The  police  power  of  the  state  is  sufficiently  broad  and  com- 
prehensive to  enable  the  legislature  to  regulate  by  law  public  utili- 
ties in  order  to  promote  the  health,  comfort,  safety  and  welfare  of 
the  people,  and  thus  regulate  the  manner  in  which  public  utility 
corporations  shall  construct  their  systems  and  carry  on  their  busi- 
ness within  the  state.     (Idaho  Power  &  Light  Co.  v.  Blomquist,  222.) 

7.  Under  the  state's  police  power,  the  legislature  has  authority 
to  authorize  said  utility  commission  to  determine  whether  a  dupli- 
cation of  an  electrical  plant  is  required  in  a  town  or  city  for  the 
convenience  and  necessity  of  the  inhabitants.  (Idaho  Power  &  Light 
Co.  V.  Blomquist,  222.) 

8.  Under  the  provisions  of  said  act,  the  commission  has  power 
absolutely  to  fix  the  rates,  and  it  is  unlawful  for  the  utility  to 
charge  more  or  less  than  the  rates  so  fixed.  (Idaho  Power  ft  Light 
Co.  V.  Blomquist,  222.) 
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FUBLIO  UTHjITIBS  ACT  (Continued). 

9.  Formerlj  competition  was  supposed  to  be  the  proper  meant 
of  protecting  the  public  and  promoting  the  general  welfare  in  re- 
spect to  service  of  public  utility  corporations,  but  experience  has 
demonstrated  that  public  convenience  and  public  needs  do  not  re- 
quire the  construction  and  maintenance  of  numerous  instrumentali- 
ties in  the  same  locality,  but,  rather,  the  construction  and  mainte- 
nance only  of  those  necessary  to  meet  the  public  necessities,  when 
such  utilities  are  properly  regulated  by  law.  (Idaho  Power  &  Light 
Co.  V.  Blomquist,  222.) 

10.  Said  public  utilities  act  provides  that  competition  be- 
tween public  utility  corporations  of  the  classes  specified  shall  be 
allowed  only  where  public  convenience  and  necessity  demand  or 
require  it.     (Idaho  Power  &  Light  Co.  v.  Blomquist,  222.) 

11.  Sec.  18,  art.  11,  of  the  state  constitution  prohibits  com- 
binations for  the  purpose  of  fixing  prices  or  regulating  production, 
and  requires  the  legislature  to  pass  appropriate  laws  to  enforce 
the  provisions  of  that  section,  and  said  public  utilities  act  is  justi- 
fied by  the  provisions  of  said  seetion,  since  its  ultimate  effect  will 
be  to  prevent  unreasonable  rates  and  combinations  by  public 
utilities.     (Idaho  Power  &  Light  Co.  v.  Blomquist,  222.) 

12.  Unregulated  competition  is  the  tool  of  unregulated  monopoly. 
(Idaho  Power  &  Light  Co  v.  Blomquist,  222.) 

13.  Under  the  provisions  of  said  act,  unreguUited  competition 
is  not  needed  to  protect  the  public  against  unreasonable  rates 
or  unsatisfactory  service;  and  there  can  now  be  no  justification 
for  unregulated  competition  or  a  duplication  of  utility  plants  under 
the  pretense  of  preventing  nK>nopoly.  (Idaho  Power  &  Light  Co.  v. 
Blomquiflt,  222.) 

14.  Experience  and  history  clearly  show  that  public  utility  cor- 
porations cannot  be  safely  intrusted  to  properly  serve  the  public 
until  they  are  regulated  and  placed  under  public  control.  (Idaho 
Power  &  Light  Co.  v.  Blomquist,  222.) 

15.  The  legislature  has  ample  power  to  give  the  public  utilities 
commission  authority  to  refuse  to  give  a  certificate  of  convenience 
and  necessity  to  a  public  utility  where  it  seeks  to  duplicate  a  plant 
or  system  that  is  amply  sufiicient  to  serve  properly  the  inhabitants 
of  a  community.     (Idaho  Power  &  Light  Co.  v.  Blomquist,  222.) 

16.  The  legislature  may  not  delegate  its  purely  legislative 
power  to  a  commission,  but  having  laid  down  by  law  the  general 
rules  of  action  under  which  a  commission  may  proceed,  it  may  re- 
quire of  that  commission  the  application  of  such  rules  to  particular 
situations  and  conditions  and  authorize  an  investigation  of  facts 
by  the  commission  with  a  view  to  making  orders  in  a  particular 

Idaho,  Yul.  26—64 
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PUBLIC  UTILITIES  ACT  (Continued). 

matter  within  the  rules  laid  down  by  sueh  law.     (Idaho  Power  Ik 
light  Co.  y.  Blomquist,  222.) 

17.  Power  to  regulate  public  utilities  presupposes  an  intelli- 
gent regulation  and  necessarily  carries  with  it  the  power  to  emploj 
the  means  necessary  and  proper  for  such  intelligent  regulation. 
(Idaho  Power  &  Light  Co.  v.  Blomquist,  222.) 

18.  Under  the  law  the  standard  by  which  rates,  services,  etc, 
must  be  fixed  clearly  contemplates  reasonable  rates,  services,  ete., 
which  is  a  legislative  matter  and  cannot  be  delegated;  but  the 
authority  to  determine  what  is  a  reasonable  rate  is  purely  adminis- 
trative and  can  be  delegated  and  was  delegated  to  the  commission 
in  our  public  utilities  act,  and  the  several  acts  authorized  to  be 
performed  by  the  commission  may  be  reviewed  by  this  court  on  a 
writ  of  certiorari  or  review,  as  provided  by  sec.  63a  of  said  act, 
and  under  the  provisions  of  that  section  all  orders  made  by  the 
eommission  may  be  reviewed  by  this  court,  and  this  court  has  the 
authority  to  determine  whether  sueh  orders  are  unlawful.  (Idaho 
Power  ft  Light  Co.  v.  Blomquiftt,  222.) 

19.  The  contract  right  given  to  a  public  utility  corporation  by 
ordinance  of  a  city  does  not  come  within  the  contract  clause  of 
the  constitution  of  the  United  States,  in  that  it  can  in  no  manner 
be  affected  by  the  police  power  of  the  state,  and  when  a  corpora- 
tion acquires  a  franchise  for  the  purpose  of  carrying  on  a  corpo- 
rate business  within  a  city,  it  is  accepted  subject  to  the  police  power. 
(Idaho  Power  ft  Light  Co.  v.  Blomquist,  222.) 

20.  It  is  provided  by  sec.  48a  of  said  act  that  no  electrical  eorpo- 
ration  shall  "henceforth"  begin  the  construction  of  an  electrical  plant, 
etc.,  without  having  first  obtained  a  certificate  of  convenience  and 
necessity  from  the  commission;  and  a  public  utility  corporation 
cannot  slip  in  between  the  passage  and  approval  of  such  act  and 
its  going  into  effect  and  procure  an  ordinance  that  would  deprive 
the  state  of  its  right  to  regulate  it  in  its  operations  under  the 
police  power  of  the  state,  especially  where  such  corporation  had 
not  begun  actual  construction  work  and  was  not  prosecuting  such 
work  in  good  faith  and  uninterruptedly  and  with  reasonable  dili- 
gence in  proportion  to  the  magnitude  of  the  undertaking,  as  pro- 
vided by  sec.  48b  of  said  act;  for  under  the.  facts  of  this  ease 
the  plaintiffs  had  not  begun  actual  construction  work  on  their 
system  in  either  of  said  cities.  (Idaho  Power  ft  Light  Co.  t.  Blom- 
quist, 222.) 

21.  The  last  proviso  of  sec.  48a  provides  that  power  companies 
may,  without  such  certificate,  increase  the  capacity  of  existing 
plants  or  develop  new  generating  plants  and  market  the  product 
thereof.  That  proviso  must  not  be  so  construed  as  to  nullify  the 
clear  object  and  purpose  of  said  act     If  construed  to  give  such 


Digitized  by 


Google 


Index— Vol.  26.  851 


PUBLIC  UTILITIES  ACT  (Continued). 

eorporations  the  power  to  establish  new  plants  and  lines  and  enter 
into  new  fields  for  the  sale  of  their  products,  then  the  main  object 
and  purpose  of  said  act  would  be  nullified  and  defeated;  and  if 
that  proviso  be  construed  in  that  way,  it  must  be  held  as  nugatory 
and  be  disregarded.     (Idaho  Power  &  Light  Co.  ▼.  Blomquist,  222.) 

22.  It  was  not  the  intention  of  the  legislature  under  the  pro- 
yisions  of  sec.  48b  to  permit  such  corporations  to  extend  their 
lines  into  territory  already  occupied  by  a  similar  utility  corpora- 
tion, without  first  securing  a  certificate  of  convenience  and  neces- 
sity from  said  commission.  (Idaho  Power  ft  Light  Co.  v.  Blomquist, 
222.) 

23.  Eeld,  that  the  power  of  regulation  as  provided  by  said  act 
is  not  required  to  be  specifically  conferred  by  the  provisions  of 
the  state  constitution,  and  that  there  is  no  inhibition  in  the  consti- 
tution upon  the  legislature  prohibiting  the  enactment  of  such  law. 
(Idaho  Power  &  Light  Co.  t.  Blomquist,  222.) 

Compulsory  Production  of  BooJcs  and  Papers, 

24.  In  a  contest  between  a  patron  and  a  utility  corporation  in 
regard  to  the  establishment  of  reasonable  rates,  the  Utilities  Com- 
mission has  power  to  require  the  corporation  to  produce  any  and  all 
records,  contracts  or  papers  bearing  upon  the  questions  in  issue  and 
that  would  throw  any  light  upon  the  question  of  reasonable  rates; 
and  the  commission  has  full  power  and  authority  to  pass  upon  and 
determine  the  relevancy  or  competency  of  all  evidence  offered  to 
prove  or  disprove  the  issues  made  by  the  pleadings,  and  this  author- 
ity should  be  liberally  exercised  to  enable  parties  to  prepare  properly 
for  trial.  (Federal  Mining  &  Smelting  Co.  ▼.  Public  Utilities  Com- 
mission, 391.) 

26,  The  business  of  the  Washington  Water  Power  Company,  the 
defendant  in  the  original  proceeding,  is  the  manufacture  and  sale 
of  electricity  to  numerous  customers,  and  the  reasonable  cost  thereof 
ean  only  be  determined  by  showing  the  actual  value  of  the  plant, 
the  actual  cost  to  manufacture  and  deliver  the  electricity  and  all 
necessary  disbursements  for  that  purpose,  including  taxes,  also  the 
depreciation  of  the  plant,  plus  a  fair  return  on  the  money  invested; 
and  to  determine  the  questions  that  must  be  determined,  it  will 
necessitate  an  examination  of  the  plant  and  business  of  the  corpora- 
tion, and  for  that  reason  Ihe  plaintiff,  in  order  to  prepare  itself 
for  trial,  should  have  an  inspection  of  all  the  books,  papers  and 
documents  of  said  utility  corporation  and  all  of  its  plants  in  so  far 
as  the  same  will  show,  or  tend  to  show,  the  reasonable  value  of 
the  plant  and  what  it  actually  costs  to  manufacture  and  deliver 
electricity  and  power.  (Federal  Mining  &  Smelting  Co.  v.  Public 
Utilities  Commission^  391.) 
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PUBLIC  UTILITIES  ACT  (Continued). 

26.  The  Public  Utilities  CommiBsion  should,  under  suitable  condi- 
tions, permit  the  Federal  Mining  Company  to  inspect  the  books,  files 
and  papers  of  said  utility  corporation  in  so  far  as  they  contain 
matter  relating  to,  or  in  any  way  connected  with,  the  fixing  of  the 
yalue  of  the  plant  and  the  reasonable  rate  to  be  charged  for  the 
product,  and  should  give  plaintiff  ample  time  and  opportunity  for 
that  purpose.  (Federal  Mining  &  Smelting  Co.  y.  Public  Utilities 
Commission,  391.) 

27.  Under  the  provisions  of  sec.  49  of  said  act,  said  commission 
is  not  bound  by  the  technical  rules  of  evidence,  and  by  the  provi- 
sions of  sec  29  of  said  act,  said  commission  is  authorized  to  do  all 
things  necessary  to  carry  out  the  spirit  and  intent  of  said  act. 
(Federal  Mining  &  Smelting  Co.  v.  Public  Utilities  Commission,  391.) 

QUIETING  TITLE. 
In  General. 

1.  Held,  that  the  complaint  states  a  cause  of  action,  and  that 
the  allegations  and  denials  contained  in  the  amended  answer  and 
eroes-complaint  contain  no  dcf€nse  to  the  action.  (Risehar  y. 
Shields,  616.) 

2.  Where  S.  and  wife  contract  to  purchase  certain  land  f^om  B. 
and  to  pay  the  purchase  price  in  instalments  at  certain  dates,  and 
also  agree  to  pay  the  taxes  and  assessments  levied  against  said  land 
and  time  is  expressly  made  of  the  essence  of  the  contract,  and  S. 
and  wife  fail  to  make  the  payments  as  provided  by  the  contract, 
and  R.  serves  notice  of  forfeiture  after  a  default  in  the  pay- 
ments, it  is  no  defense  to  an  action  to  quiet  title  and  to  recover 
possession  of  the  premises  for  the  defendants  to  allege  a  defect 
in  title  and  ask  to  have  the  money  paid  returned  to  them;  and 
the  vendor  may  rescind  the  contract  for  the  failure  to  pay  any 
of  the  instalments  preceding  the  last  without  tender  of  the  deed, 
since  the  payment  of  the  last  instalment  and  the  delivery  of  the 
deed  are  mutual,  ooneorrent  and  dependent  obligations.  (Bisehar  v. 
Shields,  616.) 

3.  Seld,  that  the  court  did  not  err  in  entering  judgment  on  the 
pleadings.     (Risehar  v.  Shields,  616.) 

4.  The  evidence  held  sufficient  to  sustain  the  findings  of  thfi  court. 
(Kennedy  v.  Tuttle,  495.) 

BAILROADS. 
Sight  of  Way — Construction  of  Crossing — Specifle  Performance, 

1.  Where  a  railroad  company  purchased  a  right  of  way  across 
the  lands  of  F.  and  paid  certain  cash  consideration  and  entered  into 
an  agreement  to  construct  a  crossing  over  its  right  of  way  and 
track  for  the  convenience,  use  and  benefit  of  F.,  and  for  such  con- 
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BAILBOADS  (Continaed); 

sideration  and  upon  the  execution  of  Bneh  a  eon  tract  F.  eonvejed  to 
the  railroad  company  such  right  of  way,  and  the  company  con- 
structed its  road  thereon,  it  will  not  be  sufficient  excuse  to  consti- 
tute a  defense  to  an  action  for  specific  performance  of  the  contract 
that  the  roads  by  and  over  F.'s  land  have  been  changed  and  that 
the  railroad  track  at  the  place  where  the  crossing  was  to  be  con- 
structed runs  through  a  deep  cut  instead  of  on  the  surface,  and 
that  it  will  be  necessary  to  build  an  overhead  crossing  instead  of  a 
grade  crossing,  and  that  the  expense  of  constructing  and  maintain- 
ing the  same  will  be  heavier  than  was  anticipated  by  the  company 
at  the  time  thtf  contract  was  made.  (Fox  v.  Spokane  International 
By.  CJo.,  60.) 

2.  Where  the  knowledge  or  means  of  knowledge  of  the  future 
condition  or  changes  that  may  take  place  are  peculiarly  within  the 
possession  of  the  railroad  company  which  is  about  to  construct  a 
railroad  and  has  agreed  to  maintain  a  crossing  over  its  right  of 
way  and  track,  and  it  enters  into  a  contract  to  maintain  a  crossing, 
it  will  not  thereafter  be  heard  to  complain  on  the  ground  that  the 
contract  was  unfair  and  became  more  onerous  than  was  anticipated 
at  the  time  the  contract  was  entered  into  by  reason  of  the  track 
having  to  be  laid  through  a  cut  instead  of  on  the  surface  of  the 
ground,  and  that  other  conditions  have  changed  since  the  contract 
was  entered  into.     (Fox  v.  Spokane  International  Railway  Co.,  60.) 

8.  Facts  of  this  case  examined  and  considered  and  held  that  it  is 
a  proper  case  for  the  specific  performance  of  the  contract  and  that 
no  just  defense  is  presented  which  would  excuse  or  relieve  the  com- 
pany from  specific  performance.  (Fox  v.  Spokane  International 
Railway  Co.,  60.) 

BAPE. 
In  General,  .    * 

1.  The  evidence  in  this  case  examined  and  found  te  be  suffi- 
cient to  justify  the  conviction  of  the  defendant  of  the  crime 
charged.     (State  v.  Hopkins,  741.) 

2.  Where  the  evidence  adduced  by  the  state  tends  to  show  that  a 
crime  was  committed  during  a  two  weeks'  vacation  in  school  at  the 
Christmas  holiday  season  and  does  not  fix  the  date  more  definitely 
than  that,  and  where  the  defendant  relies  upon  an  alibi  and  pro- 
duces evidence  tending  to  show  his  whereabouts  from  Dee.  24th  to 
Jan.  1st,  inclusive,  and  that  he  was  not  at  the  place  where  the  evi- 
dence produced  by  the  state  tends  to  show  the  crime  was  committed, 
but  produces  no  evidence  tending  to  show  his  whereabouts  during 
the  remainder  of  the  two  weeks  in  question,  the  jury  is  justified  in 
reaching  the  conclusion  that  the  alibi  relied  on  was  not  established. 
(State  V.  Hopkins,  741.) 
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EAPE  (Continued). 

8.  Where  there  is  a  substantial  conflict  in  the  evidence  and  tht 
evidence  taken  as  a  whole  is  sufficient  to  sustain  the  verdict;,  the 
verdict  will  not  be  disturbed.     (State  v.  Hopkins,  741.) 

4.  Held,  that  the  evidence  is  sufficient  to  support  the  verdict, 
ftnd  that  the  court  did  not  err  in  refusing  to  give  certain  instruc- 
tions.    (State  V.  Driskill,  738.) 

6.  The  defendant  in  a  prosecution  for  the  crime  of  assault  with 
intent  to  commit  rape  was  not  deprived  of  a  public  trial  as  provided 
hj  art.  1,  sec.  13,  of  the  state  constitution,  and  the  statutes  of  the 
state,  when  the  court  in  its  discretion  required  all  spectators  and  all 
persons  except  those  necessarily  in  attendance  to  retire  from  the 
courtroom  during  the  trial.     (State  v.  Johnson,  609.) 

6.  Held,  under  the  facts  of  this  case  that  the  court  erred  in  not 
permitting  the  defendant  to  answer  the  following  question:  "How 
did  you  and  your  wife  get  along  upon  the  ranch  f  Did  yon  have  any 
difficulty  or  quarrel?*'     (State  v.  Johnson,  609.) 

7.  Held,  that  the  court  did  not  err  in  giving  certain  instructions 
to  the  jury.     (State  v.  Johnson,  609.) 

8.  Held,  that  the  court  erred  in  refusing  to  give  the  following 
requested  instruction  to  the  jury:  "Tou  are  also  instructed  that  in 
order  to  convict  the  defendant  of  the  crime  charged  it  will  be  neces- 
sary for  you  to  find  that  he  made  an  assault  upon  this  young  girl 
and  actually  intended  to  use  whatever  force  was  necessary  to  rape 
or  carnally  know  her,  and  that  he  was  prevented  therefrom  by  the 
resistance  of  or  force  used  by  her,  the  said  Anna  Johnson,  or  by 
some  other  reason  than  that  of  his  own  inclination  or  determination 
to  desist  therefrom."     (State  v.  Johnson,  609.) 

9.  The  evidence  held  insufficient  to  support  the  verdict.  (State 
T.  Johnson,  609.) 

BECEIVING  STOLEN  GOODS. 
See  Larceny,  11-14. 

BBCLAMATION  ACT. 
See  Public  Lands. 

BECOBD. 
See  Lease;  Mortgages,  8. 

BEGENTS. 
See  University* 

BEHBABING. 
See  Appeal  and  Error,  13-15. 
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REMOVAL  OF  CAUSES. 
In  General. 

1.  When  a  defendant  attempts  to  remove  an  action  which  he  is 
not  entitled  to  remoYe,  and  the  state  court  refuses  to  surrender  its 
jurisdiction,  the  state  court  may  proceed  with  the  cause  and  its 
subsequent  proceedings  are  valid.  (State  y.  American  Surety  Co., 
662.) 

SALBa 
Btak  Sale  Statute. 

1.  Held,  that  chap.  3  of  title  10,  Bev.  Codes,  which  provides  for 
"sales  of  goods  in  bulk/'  is  a  constitutional  and  valid  law,  that  it 
does  not  constitute  class  legislation  within  the  inhibition  of  the  con- 
stitution, and  that  it  is  a  proper  and  reasonable  exercise  of  the  state's 
police  power.     (Boise  Assn.  of  Credit  Men  v.  Ellis,  438.) 

2.  Held,  that  a  stock  of  goods,  wares  and  merchandise,  when 
sold  in  bulk,  does  not  by  implication  include  the  fixtures  as  a  part 
of  the  sales.     (Boise  Assn.  of  Credit  Men  v.  Ellis,  438.) 

SCHOOLS  AND  SCHOOL  DISTRICTS.      ' 
In  Qenerdl. 

1.  The  duty  of  the  county  superintendent  to  apportion  the  indebt- 
edness of  an  organized  school  district  between  a  new  district  formed 
out  of  the  old  district  and  the  remaining  area  thereof  should  be 
exercised  only  after  the  necessary  legal  steps  leading  to  the  creation 
of  such  new  district  have  been  taken,  and  such  apportionment  is 
not  a  necessary  prerequisite  or  jurisdictional  act  in  the  formation 
of  such  district.     (School  District  No.  15  v.  Blaine  County,  285.) 

2.  Where  all  proceedings  for  the  purpose  of  dividing  a  school 
district  and  establishing  a  new  district  out  of  portions  of  an  old  one 
are  regular  and  favorable  to  such  creation  up  to  and  including  the 
action  of  the  county  commissioners,  the  failure  of  the  county  super- 
intendent thereafter  to  apportion  the  bonded  indebtedness  of  the 
old  district  between  the  remaining  portion  thereof  and  the  new  dis- 
trict would  not  defeat  or  invalidate  the  creation  of  such  new  district, 
even  though  it  were  the  duty  of  the  county  superintendent  to  take 
such  action,  which  latter  question  is  not  decided.  (School  District 
No.  15  T.  Blaine  County,  285.) 

8.  Sec.  4935,  Bev.  Codes,  which  provides  that  "In  any  civil  action 
or  proceeding  wherein  the  state  or  the  people  of  the  state,  is  a  party 
plaintiff,  or  any  state  officer,  in  his  official  capacity,  or  on  behalf 
of  the  state,  or  any  county,  or  city,  is  a  party  plaintiff  or  de- 
fendant, no  bond,  written  undertaking,  or  security  can  be  required 
of  the  state,  or  the  people  thereof,  or  any  officer  thereof,  or  of  any 
county,  or  city;  but  on  complying  with  the  other  provisions  of  this 
eode,  the  state,  or  the  people  thereof,  or  any  state  officer  acting 
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SCHOOLS  AND  SCHOOL  DISTBICTS  (Continued). 

in  his  official  capacity,  or  any  county  or  city,  have  the  same  rights, 
remedies  and  benefits  as  if  the  bond,  undertaking  or  security  were 
given  and  approved  as  required  by  this  code,"  applies  to  county 
treasurers  and  ex-offido  tax  eoUectors  in  prosecuting  an  action  for 
and  on  behalf  of  a  rural  high  school  district;  said  rural  high  school 
district  being  a  political  corporation  of  the  state.  (Coon  v.  Sammer- 
eamp,  776.) 

SEPARATE  PBOPEBTY. 
Bee  Husband  and  Wife,  1-6. 

BTATB  UNIVEESITT. 
See  University. 

STATUTES. 
Passage  and  Enactment— Journals, 

1.  Under  the  provisions  of  see.  15,  art.  8,  of  the  constitution,  it 
is  provided  that  no  bill  shall  become  a  law  unless  the  same  shall 
have  been  read  on  three  several  days  in  each  House  previous  to  its 
final  passage;  provided,  however,  in  case  of  urgency  two  thirds  of 
the  House  where  such  bill  may  be  pending  may,  upon  a  vote  of  the 
years  and  nays,  dispense  with  that  provision.  (In  re  Drainage  Dia- 
trict  No.  1  of  Canyon  Co.,  311.) 

2.  Under  the  provisions  of  see.  13,  art.  3,  each  House  is  required 
to  keep  a  journal  of  its  proceedings,  and  the  yeas  and  nays  of  the 
members  of  each  House  on  any  question  may  be,  at  the  request  of 
three  members,  entered  on  the  journal.  (In  re  Drainage  Diatriet 
No.  1  of  Canyon  Co.,  311.) 

8.  The  journal  entries  made  by  either  House  may  be  resorted  to 
as  evidence  to  prove  either  the  regularity  or  the  irregularity  of  the 
passage  of  a  law.  (In  re  Drainage  District  No.  1  of  Csjljou  Oo., 
811.) 

4.  It  will  not  be  presumed  in  any  case  from  the  mere  silence  of 
the  journals  that  either  House  has  exceeded  its  authority  or  dis- 
regarded a  constitutional  requirement  in  the  passage  of  legislative 
acts,  unless  where  the  constitution  has  expressly  required  the  jour- 
nals to  show  the  actions  taken,  as,  for  instance,  where  it  requires 
the  yeas  and  nays  to  be  entered.  (In  re  Drainage  District  No.  1  of 
Canyon  Co.,  811.) 

5.  Unless  the  journal  shows  affirmatively  that  the  legislature  has 
failed  to  comply  with  each  step  required  to  be  taken  in  the  passage 
of  an  act  under  the  provisions  of  the  constitution,  the  presumption 
is  that  the  legislature  did  comply  with  all  of  such  provisiona.  (In  rs 
Drainage  District  No.  1  of  Canyon  Co.,  311.) 
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STATUTES  (Continued). 

6.  The  case  of  Cohn  v.  Eingsley^  5  Ida.  416,  49  Pae.  985,  38 
L.  B.  A.  74,  modified.  (In  re  Drainage  District  No.  1  of  Canyon 
Co.,  311.) 

Title  of  Act. 

7.  Under  the  provieions  of  sec.  16,  art.  3,  of  the  state  constitu- 
tion, every  act  should  embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  must  be  expressed  in  the  title. 
(State  V.  Pioneer  Nurseries  Co.,  332.) 

8.  The  purpose  of  said  constitutional  provision  is  to  prevent 
fraud  and  deception  in  the  enactment  of  laws,  to  avoid  inconsistent 
and  incongruous  legislation  and  to  reasonably  notify  legislators  and 
the  people  of  the  legislative  intent  in  enacting  a  law.  (State  v. 
Pioneer  Nurseries  Co.,  332.) 

Interpretatwn  and  Construction* 

9.  The  title  to  an  act  may  be  resorted  to  as  an  aid  in  determining 
the  intention  of  the  legislature.     (State  v.  Forch,  755.) 

9a.  When  a  statute  contains  a  clause  that  is  directly  contrary  to 
the  legislative  intent,  as  collected  from  the  whole  act,  such  clause 
will  be  treated  as  surplusage  and  be  disregarded  in  the  proper  con- 
struction of  such  act.     (State  v.  Forch,  755.) 

10.  If  a  statute  is  found  by  experience  to  be  unwise  or  imprac- 
ticable, relief  must  be  sought  through  the  legislature.  Neither  a 
state  board  in  executing  such  statute,  nor  a  court  in  construing 
it,  has  any  authority  to  alter  or  amend  it.     (State  v.  Johnson,  203.) 

11.  The  rule  that  statute  in  pari  materia  should  be  construed  to- 
gether applies  with  peculiar  force  to  statutes  passed  at  the  same 
session  of  the  legislature;  they  are  to  be  construed  together,  and 
should  be  so  construed,  if  possible,  as  to  harmonize  and  give  force 
and  effect  to  the  provisions  of  each.     (Peavy  v.  McCombs,  143.) 

12.  Where  two  statutes  passed  at  the  same  eession  of  the  legis- 
lature are  necessarily  inconsistent,  that  one  which  deals  with  the 
common  subject  matter  in  a  more  minute  and  particular  way  will 
prevail  over  one  of  a  more  general  character.  (Peavy  v.  MoCombs, 
143.) 

13.  Where  two  conflicting  acts  upon  the  same  subject  matter  are 
passed  at  the  same  session  of  the  legislature,  and  their  conflict  is 
such  that  they  cannot  be  harmonized,  and  one  of  them  contains  an 
emergency  clause  and  the  other  does  not,  and  the  one  containing  the 
emergency  clause  was  passed  by  both  Houses  ef  the  legislature  and 
approved  by  the  governor  later  than  the  other,  held,  under  the  cir- 
eumstances,  the  act  containing  the  emergency  clause  repeals  the 
other  to  the  extent  of  the  ineonsistenej  between  them.  (Peavy  v. 
HcComiM,  143.) 
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STATUTES  (Continued). 

Betroactive  Interpretation. 

14.  No  act  of  the  legislature  Bball  be  construed  to  be  retroactive 
or  retrospective  unless  the  intention  on  the  part  of  the  legislature  is 
clearly  expressed.  The  word  "retroactive*'  need  not  be  used  in  the 
statute,  but  the  intent  of  the  legislature  may  be  gleaned  from  any 
language  which  appropriately  expresses  such  purpose.  (Peavy  t. 
McCombB,  143.) 

SUPPLEMENTARY  PROCEEDINGS. 
See  Creditor's  BilL 

SUPREME  COURT. 
See  Courts. 

TAXATION. 
In  OenerdL 

1.  In  matters  of  taxation  the  legislature  possesses  plenary  power, 
except  as  such  power  may  be  limited  or  restricted  by  the  constitu- 
tion. It  is  not  necessary  that  the  constitution  contain  a  grant  of 
power  to  the  legislature  to  deal  with  the  question  of  taxation. 
(Application  of  Kessler,  764.) 

2.  The  constitution  of  Idaho  does  not  prohibit  the  state  from 
raising  revenue  in  the  manner  provided  for  in  said  chapter  179. 
(Application  of  Kessler,  764.) 

Valuation  and  Assessment — Belief  in  Equity, 

8.  Where  a  railroad  company  is  the  owner  of  about  4,000  acres 
of  land  consisting  of  about  one  hundred  40-acre  tracts  distributed 
over  a  county  and  in  many  different  sections,  and  it  is  alleged  in 
the  complaint  that  the  assessor  "by  a  systematic,  intentional  and 
illegal  method  of  assessing  said  land  placed  thereon  a  valuation  and 
assessment  which  after  being  equalized  by  the  state  board  of  equal- 
ization exceeded  the  full  cash  value  of  the  property  by  25  per  cent," 
and  that  other  and  similar  land  of  the  same  value  in  said  county 
was  assessed  and  valued  at  75  per  cent  less  than  the  appellant's 
lands,  and  that  said  valuation  and  assessment  were  placed  on  ap- 
pellant's lands  by  the  assessor  without  making  any  investigation 
whatever  and  in  violation  of  law  and  of  the  rights  of  appellant, 
and  said  valuation  and  assessment  were  made  with  the  design,  sys- 
tematic and  illegal  effort  on  the  part  of  the  assessor  to  unjustly 
and  unlawfully  discriminate  against  appellant  and  its  property,  held, 
that  said  allegations  show  an  unlawful,  illegal  and  fraudulent  dis- 
crimination by  the  assessor  in  assessing  said  property.  (Noctlieni 
Pac.  Ry.  Co.  v.  County  of  Clearwater,  455.) 
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TAXATION  (Contiimed). 

4.  In  thie  elass  of  eaaes  eonita  of  equitj  wiU  not  interfere  to 
correct  mere  errors  of  judgment  as  to  valuation  of  property,  since 
Talue  is  a  matter  of  opinion;  but  where  tbe  allegations  of  the  com- 
plaint show  that  the  officer  refused  to  exercise  his  judgment  and 
hy  an  arbitrary  and  capricious  exercise  of  official  authority  has 
fraudulently  attempted  to  defeat  the  law  instead  of  enforcing  it,  a 
court  of  equity  will  relieye  against  such  illegal  and  fraudulent  ac- 
tions of  an  assessor.  (Northern  Pac.  By.  Go.  y.  County  of  Clear- 
water, 455.) 

5.  Held,  that  the  facts  alleged  in  the  complaint,  if  proven,  would 
establish  fraud  as  a  conclusion  of  law.  (Northern  Pac  By.  Co.  y. 
County  of  Clearwater,  455.) 

6.  Held,  that  where  an  assessor  by  a  systematic,  intentional  and 
illegal  method  assessed  property  at  more  than  double  what  he  as- 
sessed other  property  of  the  same  class  and  value,  he  perpetrates 
a  fraud  from  which  a  court  of  equity,  upon  proper  application,  will 
relieve.     (Northern  Pac.  By.  Co.  y.  County  of  Clearwater,  455.) 

7.  In  this  case  it  is  not  a  question  of  a  mere  difference  of 
opinion  as  to  the  value  of  the  property,  but  it  is  a  question  of  no 
opinion  or  judgment  at  all  as  to  the  value,  since  it  is  admitted  by 
the  demurrer  that  the  assessor  did  intentionally  and  illegally  assess 
said  property  at  more  than  double  what  other  property  of  the  same 
kind  and  value  was  assessed,  and  the  law  presumes  that  he  intended 

.   the  natural,  inevitable  effect  of  his  acts  in  assessing  said  property. 
(Northern  Pac.  By.  Co.  v.  County  of  Clearwater,  455.) 

8.  Equity  will  not  relieve  against  an  assessment  merely  because 
it  happens  to  be  at  a  higher  rate  than  that  of  other  property  of 
the  same  class  or  kind,  for  the  reason  that  absolute  uniformity  under 
an  honest  judgment  may  not  be  obtained;  but  where  it  is  made  to 
appear  that  honest  judgment  was  not  used  and  that  an  illegal  and 
unlawful  value  was  placed  upon  the  property  by  the  assessor,  the 
injured  party  may  obtain  redress  in  a  court  of  equity.  (Northern 
Pac.  By.  Co.  v.  County  of  Clearwater,  455.) 

9.*  In  a  case  where  the  valuation  is  so  unreasonable  as  to  show 
that  the  assessor  must  have  known  that  it  was  wrong  and  that  he 
could  not  have  been  honest  in  fixing  it,  held,  that  such  a  valuation  is 
clearly  a  fraud  upon  the  owner.  (Northern  Pac.  By.  Co.  v.  County 
of  Clearwater,  455.) 

10.  In  a  case  of  this  kind,  the  trial  court  should  require  the 
plaintiff  to  pay  the  amount  of  taxes  which  the  allegations  of  the 
complaint  show  are  reasonable  and  just  before  issuing  any  restrain- 
ing order  against  the  collection  of  the  portion  of  the  tax  alleged 
to  have  been  illegally  assessed.  (Northern  Pac.  By.  Co.  v.  County 
of  Clearwater,  455.) 
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TAXATION  (Continued). 

SaUg — Certificate  cmd  Deed — Sedemptum, 

11.  Under  the  proyieions  of  sec.  1763,  Rev.  Codefl,  as  amended  at 
the  special  session  of  the  legislature  (Laws  1912,  p.  43),  no  pur- 
chaser or  assignee  of  such  purchaser  of  any  land  at  a  tax  sale  shaH 
be  entitled  to  demand  a  tax  deed  therefor  until  the  notice  therein 
required  shall  be  given.     (Rice  v.  Bock,  552.) 

12.  Under  the  provisions  of  sec.  1649,  Bey.  Codes,  the  levj  of  a 
tax  has  the  same  effect  as  a  judgment  and  becomes  a  lien  upon  the 
property,  which  lien  can  only  be  divested  bj  the  payment  of  the 
tax  or  the  sale  of  the  property.     (Bice  v.  Bock,  552.) 

13.  Under  the  provisions  of  sec.  1762,  Bev.  Codes,  on  filing  the 
certificate  of  tax  sale  with  the  ex-offido  auditor  and  recorder,  the 
lien  vests  in  the  purchaser  and  is  only  divested  by  the  payment  to 
the  county  treasurer,  on  certificate  of  the  auditor,  for  the  use  of  the 
purchaser,  of  the  whole  amount  of  money  paid  for  such  certificate, 
together  with  interest  thereon.     (Bice  v.  Bock,  552.) 

14.  At  the  time  said  certificates  were  issued,  the  law  did  not  re- 
quire the  giving  of  any  notice  to  the  owner  of  the  property,  but  the 
legislature  has  authority  to  change  the  remedy  provided  for  the  en- 
forcement of  certificate  contracts  provided  they  do  not  impair  the 
ebligation  of  the  contract,  so  long  as  the  obligation  of  performance 
remains  in  full  force.     (Bice  v.  Bock,  552.) 

15.  Provision  of  said  sec.  1763  which  requires  said  notice  to  be 
given  at  least  three  months  and  not  more  than  ^y^  months  before 
the  expiration  of  the  term  of  redemption  is  directory.  (Bice  ▼. 
Bock,  552.) 

16.  A  period  of  time  in  which  said  notice  is  required  to  be  given 
was  made  for  the  purpose  of  ending  the  period  in  which  redemption 
could  be  made  and  not  for  the  purpose  of  divesting  the  holder  of 
his  lien  on  the  property  described  in  his  tax  sale  certificate.  (Biee 
V.  Bock,  552.) 

17.  Held,  that  after  the  expiration  of  the  three-year  period  and 
up  to  the  time  the  notice  is  given,  the  owner  may  redeem  the  property 
from  tax  sale.     (Bice  v.  Bock,  552.) 

18.  Where  a  land  owner  owns  two  separate  tracts  of  real  estate 
in  the  same  county  aggregating  760  acres  and  resides  in  another 
county,  and  had  been  in  the  habit  for  more  than  twenty  years  of 
writing  to  the  assessor  for  statement  of  the  amount  of  taxes  due 
for  the  year,  and  upon  receiving  the  statement  of  the  amount  send- 
ing his  check  in  payment  therefor,  and  in  the  year  1907  wrote  a 
similar  letter  to  the  tax  collector  inquiring  the  amount  of  his  taxes, 
but  failed  to  give  a  description  of  the  land  he  owned  in  the  county, 
and  the  assessor  replied  giving  a  statement  of  the  amount  due,  and 
such  statement  omitted  a  tract  of  320  acres,  and  the  land  owner  paid 
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TAXA^TION  (Continued). 

the  amount  called  for  hy  the  statement  and  received  hia  receipt 
therefor,  and  failed  and  neglected  to  read  the  description  contained 
in  the  receipt,  and  consequently  failed  to  observe  that  he  had  not 
paid  the  taxes  on  all  of  his  real  estate  in  the  county,  but  the  amount 
so  paid  was  approximately  the  same  as  he  had  paid  the  previous 
year  upon  his  entire  holdings  in  the  county,  and  the  320  acres  were 
thereafter  advertised  and  sold  for  delinquent  taxes,  and  the  time 
for  redemption  expired  and  a  tax  deed  was  issued  to  the  purchaser, 
and  during  the  subsequent  years  the  land  owner  had  continued  to 
pay  the  taxes  on  this  tract  of  land  as  well  as  his  other  holdings 
in  the  county,  and  he  had  no  notice  of  delinquency  of  taxes  or 
tale  of  the  property  for  1907  until  after  the  issuance  of  the  deed, 
and  he  thereupon  tendered  the  amount  which  had  been  paid  together 
with  interest  and  penalties,  held,  that  the  property  owner  upon 
payment  of  the  taxes,  together  with  interest,  penalties  and  costs, 
will  be  entitled  to  a  decree  canceling  and  setting  aside  the  tax  deed 
and  quieting  his  title  to  such  property.     (Fix  v.  Gray,  19.) 

19.  Where  property  was  sold  for  taxes  delinquent  for  the  year 
1907,  and  the  red  ink  entry  was  entered  upon  the  tax-roll  as  re- 
quired by  statute,  and  thereafter  an  entry  was  made  oppo^te  the 
description  of  the  same  land  and  on  the  same  roll  that  the  tax  had 
been  canceled  by  order  of  the  board  of  commissioners,  and  the  land 
owner  never  had  any  notice  that  there  were  any  delinquent  taxes 
held  against  the  land  nor  that  it  had  been  sold  for  delinquent  taxes, 
and  paid  his  taxes  from  year  to  year  thereafter  on  such  land,  and 
upon  discovering  that  the  land  had  been  sold  for  delinquent  taxes 
and  immediately  upon  the  issuance  of  a  tax  deed  therefor  tendered 
the  amount  of  taxes  so  paid  together  with  interest,  penalties  and 
costs  to  the  purchaser,  held,  that  the  land  owner  was  entitled  to 
have  the  deed  surrendered  and  canceled  and  that  the  tax  sale  was 
irregular  and  voidable.     (Fix  v.  Gray,  19.) 

See  Public  Lands,  9,  10* 

TITLE  OF  ACT. 
See  Statutes,  7,  8. 

TORT-FEASOBS. 
Joint  and  Several  Liahtlity. 

1.  Where  two  persons  are  sued  as  joint  tort-feasors  and  the  evi- 
dence clearly  shows  that  only  one  of  them  is  liable  for  the  tort, 
judgment  may  be  rendered  against  the  one  who  is  liable  for  the 
trespass.     (Zilka  v.  Graham,  163.) 

2.  Held,  that  the  court  did  not  err  in  overruling  the  demurrer  to 
tile  amended  complaant.     (Zilka  ▼•  Graham,  163.) 
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TOBT-PEASOES  (Continued). 

8.  Held,  that  the  court  did  not  err  in  the  admisaion  of  eertain 
evidence.     (Zilka  v.  Graham,  163.) 

4.  Held,  that  the  court  did  not  err  in  giving  a  certain  instruction 
to  the  jury.     (Zilka  v.  Graham,  163.) 

5.  Where  one  contributes  as  an  independent  tort-feasor  toward 
causing  an  injury,  he  will  be  liable  for  the  injury  done  by  hinif 
although  his  acts  or  negligence  alone  and  without  the  contributing 
acts  or  negligence  of  others  might  not  have  caused  the  injury  to 
occur.     (Woodland  v.  Portneuf-Marsh  Valley  Irr.  Co.,  789.) 

6.  If  injury  follows  as  the  combined  result  of  the  wrongful  aete 
of  several,  acting  independently,  recovery  may  be  had  severally 
against  each  of  such  independent  tort-feasors,  in  proportion  to  tlie 
contribution  of  each  to  the  injury.  (Woodland  v.  Portneuf-Marah 
Valley  Irr.  Co.,  789.) 

TBANSCBIPT. 

See  Appeal  and  Error,  4-6. 

TBIAL. 
In  Oeneral 

1.  A  motion  to  set  aside  a  verdict  and  judgment  and  for  a  judg- 
ment fU)n  obstante  veredicto  comes  too  late  if  made  after  judgment 
has  been  entered.  Such  motion  must  be  made  after  the  verdict  and 
before  the  judgment  is  rendered.     (Zilka  v.  Graham,  163.) 

2.  Held,  that  there  is  no  evidence  indicating  that  the  verdict  was 
rendered  under  the  influence  of  passion  and  prejudice.  (Mont- 
gomery V.  Gray,  583.) 

3.  Heidi  that  the  court  did  not  err  in  giving  or  refusing  to  giTe ' 
certain  instructions.     (Montgomery  v.  Gray,  583.) 

UNIVEBSITY. 
Action  Against  Regents. 

1.  The  district  court  has  jurisdiction  to  try  an  action  against 
the  Board  of  Begents  of  the  State  University  to  recover  a  balance 
for  money  advanced  and  material  furnished  in  the  construction  of  a 
building  to  be  used  by  the  university.  Moscow  Hardware  Co.  v. 
Begents,  19  Ida.  420,  113  Pac.  731,  and  First  Nat.  Bank  v.  Begents, 
19  Ida.  440,  113  Pac.  735,  approved  and  followed.  {Fint  National 
Bank  of  Moscow  v.  Begents  of  the  University  of  Idaho,  15.) 

2.  The  act  of  March  6,  1913  (Sess.  Laws  1913,  p.  828),  creat- 
ing a  State  Board  of  Education,  makes  such  board  the  successor  to 
the  old  Board  of  Begents  of  the  University  of  Idaho,  and  as  such 
successor  said  State  Board  of  Education  has  the  power  and  author- 
ity to  defend  an  action  previously  instituted  against  the  old  board 
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X7NIVEBSITY  (Continued). 

for  a  pre-existing  obligation.     (First  National  Bank  of  Moscow  t. 
Begents  of  the  Univennty  of  Idaho,  15.) 

8.  Held,  that  the  remedies  sought  bj  the  plaintiff  are  not  incon- 
•istent  remedies,  and  plaintiff  could  not  be  required  to  elect  between 
them.  (First  National  Bank  of  Moscow  ▼.  Begents  of  the  Universitj 
of  Idaho,  15.) 

4.  Held,  that  the  lower  court  committed  no  error  prejudicial  to 
the  rights  of  appellant.  (First  National  Bank  of  Moscow  y.  Begents 
of  the  Universitj  of  Idaho,  15.) 

UTILITIES  COMMISSION. 
See  Public  Utilities. 

WABBANT8. 
See  Municipal  Corporations,  13. 

WATEBS. 
Waste  of  Water  and  Damages  Therefrom. 

1.  Each  one  of  several,  acting  independently,  who  wrongfully 
permits  water  to  waste  on  to  the  land  of  another,  is  liable  for  his 
proportionate  share  of  the  injury  caused  thereby,  even  though  the 
water  aUowed  to  run  down  by  each  would  do  no  harm  if  not  com- 
bined with  that  of  the  others,  and  the  injury  is  actually  caused  by 
the  combined  flow  wherein  the  waters  from  all  sources  are  mixed  and 
indistinguishable.  (Woodland  y.  Portneuf-Marsh  Valley  Irr.  Co., 
789.) 

2.  Exact  and  definite  measurements  of  the  respective  quantities 
of  water  from  different  sources  are  not  essential  to  sustain  the  ver- 
dict of  a  jury  in  determining  what  amount  of  damages  a  defendant 
corporation,  as  an  independent  tort-feasor,  should  pay  as  compensa- 

•  tion  for  the  injury  caused  by  its  part  of  such  waters,  although  some 
evidence  in  that  respect  is  essentiaL  (Woodland  v.  Portneuf-Marsh 
Valley  Irr.  Co.,  789.) 

3.  Held,  that  the  evidence  in  this  case  is  sufficient  to  sustain  the 
verdict  in  plaintiff's  favor  for  the  amount  of  damage  caused  by  the 
defendant's  waste  water.  (Woodland  v.  Portneuf-Marsh  Valley  Irr. 
Co.,  789.) 

4.  Held,  that  the  court  properly  instructed  the  jury  as  to  the 
measure  of  defendant's  liability.  (Woodland  v.  Portneuf-Marsh 
Valley  Irr.  Co.,  789.) 

6.  Held,  that  no  reversible  error  appears  in  the  trial  court's 
rulings  upon  the  admissibility  of  evidence.  (Woodland  v.  Portneuf- 
Mai»h  VaUey  Irr.  Co.,  789.) 

See  Boundaries;  Irrigatioik 
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wiLLa 

See  Exeentors  and  Administraton. 

WITNESSEa 
2fi  OmerdL 

1.  Where  a  party  to  an  action  does  not  object  to  a  question 
propounded  to  a  witness,  or  having  objected,  expressly  gives  eon- 
lent  that  the  question  may  be  answered,  error  cannot  be  predicated 
upon  the  action  of  the  court  in  admitting  the  testimony  nor  upon 
the  refusal  df  the  court  to  strike  out  the  answer  if  it  is  responsive 
to  the  question.     (State  t.  Hopkins,  741.) 

2.  The  state  cannot  be  deprived  of  the  right  to  crosff-examine  a 
witness  by  the  mere  statement  that  such  witness  does  not  speak  the 
English  language;  and,  if  it  is  afterward  established  that  such  wit- 
ness speaks  and  understands  the  English  language,  he  is  estopped 
from  taking  any  advantage  of  his  conduct  in  asserting  his  inability 
to  speak  and  understand  said  language.     (State  v.  Bogris,  587.) 

8.  Where  the  court  instructs  the  jury  to  the  effect  that  if  any 
witness  wilfully  testified  falsely  as  to  any  material  fact,  the  jury 
were  at  liberty  to  disregard  the  entire  testimony  of  such  witness,  ex- 
cept in  ease  his  testimony  should  be  corroborated  by  other  and  re- 
liable witnesses,  the  testimony  of  defendant  having  been  impeached 
by  the  prosecution,  but  it  appearing,  so  far  as  the  record  shows,  that 
such  instruction  applied  generally  to  all  of  the  witnesses  testifying 
in  the  case,  the  giving  of  such  instruction  was  not  error.  (State  v. 
Bogris,  587.) 

Interpreters. 

4.  The  question,  whether  or  not  a  witness  requires  an  interpreter, 
is  a  question  for  the  court,  and  where  counsel  for  defendant  neglects 
to  request  the  court  to  pass  upon  this  question  without  the  presence 
of  the  jury,  he  cannot  afterward  assign  as  error  the  action  of  the 
court  in  not  excusing  the  jury  while  this  matter  was  being  considered. 
(State  V.  Bogris,  587.) 
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